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Shortly  after  the  deatli  of  Mr.  Best  I  undertook  to  pre- 
pare for  tlie  Press  that  portion  of  the  present  edition  of 
this  Work  which  he  had  left  unfinished. 

The  last  proof-sheet  corrected  by  my  friend  was  that 
ending  at  page  128.  But  he  had  carefully  noted  up  the 
whole  Book.  So  that,  in  revising  the  remaining  sheets, 
I  have  had  the  benefit  of  •  many  suggestions  which  he  had 
made  for  his  own  guidance ;  as  well  as  the  use  of  all  the 
materials  which  he  had  collected,  with  a  view  to  the 
preparation  of  this  edition. 

To  these  I  have  added  some  cases  which  appeared  to 
have  escaped  the  notice  of  my  friend,  and  a  few  which 
have  been  decided  since  his  death;  and  I  trust  that,  in 
the  result,  the  Book,  in  its  present  state,  will  be  found 
to  contain  an  accurate  exposition  of  that  branch  of  oui 
law  of  which  it  treats,  as  settled  by  the  most  recent 
decisions. 

JOHN  A.  EUSSELL. 

Temple,  Trinity  Term,  1870. 
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The  common-law  system  of  evidence,  in  its  actual  state 
the  growth,  of  the  last  two  centuries,  must  ever  claim  the 
highest  respect  and  admiration  as  a  whole,  however  par- 
ticular portions  of  it  may  be  justly  or  unjustly  condemned. 
Now  the  design  of  the  present  work  is  not  to  add  to  the 
'practical  treatises  by  which  the  subject  has  been  illus- 
trated, but  to  examine  the  principles  on  which  its  rules 
are  founded,  tracing  them  to  their  sources,  and  showing 
their  connection  with  each  other.  To  this  are  annexed  a 
sketch  of  the  practice  relative  to  the  offering  and  receiv- 
ing evidence  at  trials,  and  a  few  elementary  precepts, 
founded  chiefly  on  those  of  Quintilian,  for  the  guidance 
of  young  practitioners  in  interrogating  witnesses. 

Throughout  the  book,  particularly  in  the  Introduction, 
when  treating  of  judicial  evidence  in  the  abstract,  much 
assistance  has  been  derived  from  the  Koraan  law,  the 
civilians,  and  other  foreign  writers ;  and  especially  from 
the  able  work  published  byM.  Bonnier,  at  Paris,  in  1843, 
entitled  "Traits  Th6orique  et  Pratique  des  Preuves  en 
Droit  Civil  et  en  Droit  Criminel."  Large  use  has  also 
been  made  of  "  Bentham's  Eationale  of  Judicial  Evidence," 
in  five  volumes,  London,  1827,  in  which  the  general  prin- 
ciples of  evidence  are  ably  discussed,  and  often  happily 
illustrated.  That  book  should,  however,  be  read  with 
caution,  as  it  embodieo  several  essential  mistaken  views 


VI  OBIGHTAL   PEEPACE. 

relative  to  the  nature  of  judAcial  evidence,  and  which 
may  be  traced  to  overlooking  the  characteristic  features 
whereby  it  is  distinguished  from  other  kinds  of  evidence. 
Some  of  these  errors  will  be  pointed  out  in  the  Introduction. 
The  Author  begs  to  express  his  grateful  acknowledg- 
ments for  suggestions  from  many  friends.  The  Index 
has  been  compiled  by  Mr.  H.  Macnamara,  of  the  Inner 
Temple. 

Chajs-oeet  Lane,  JuIaj,  1849. 


PREFACE  TO  THE  AMERICAN  EDITION. 


Me,  Best's  work  on  Evidence  has  met  with,  great 
favor  in  the  courts  of  this  country,  and  is  regarded  as 
good  authority  upon  any  question  to  which  it  relates. 

I  have  not  attempted  to  annotate  the  work  in  the 
usual  way,  by  citing  supporting  authorities  to  sustain 
each  proposition,  but  have  deemed  it  more  advisable 
to  make  the  notes  cover  particular  topics,  and  those 
that  are  of  the  most  practical  value  to  lawyers  and 
which  generally  perplex  them  most. 

Trusting  that  the  work  will  be  found  to  fill  a  niche 
in  the  law  of  evidence  which  will  render  it  of  value 
to  the  profession,  I  submit  it  to  their  criticism. 

H.  G.  WOOD. 

Albany,  N.  Y.,  Mv.  12,  1875. 
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Connection  between  law  and  facts 1 

Investigation  of  facts  by  judicial  tribunals 2 

Connection  between  law  and  facts. 

Section  1.  Law  has  been. correctly  defined  a  rule  of 
human  action,  prescribed  and  promulgated  by  sovereign 
authority,  and  enforced  by  sanction  of  reward  or  punish- 
ment. But  although  human  actions  are  the  subject- 
matter  about  which  law  is, conversant,  they  are  not  essen- 
tial to  its  existence ;  for  the  rule  is  the  same  whether 
its  application  is  called  forth  or  not.  "  If  you  commit 
murder  or  steal,  you  shall  be  punished ; "  "  if  you  buy  a 
man's  land  or  goods,  you  shall  pay  for  them ;"  would  hold 
true  as  rules  of  law  though  no  murder  or  theft  were  ever 
committed,  and  though  every  debt  contracted  were  faith- 
fully discharged.  The  rule  continues  in  abstraction  and 
theory  until  an  act  is  done  on  which  it  can  attach,  and 
assume,  as  it  were,  a  body  and  shape.  The  maxim  of 
Jurists  and  lawyers,  "  ex  facto  oritur  jus '"  (Law  arises 
out  of  fact,  or,  is  brought   into   exercise   by  fact),  and , 

'  3  Blackst.  Com.  329 ;  3  Inst.  49. 
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such  like,  must  be  understood  in  this  sense;  and  the 
duty  of  judicial  tribunals  consequently  embraces  the 
investigation  of  doubtful  or  disputed  facts,  as  well  as 
the  application  of  the  principles  of  jurisprudence  to  such 
as  are  ascertained. 

Investigation  of  fdcts  by  judici-al  tribunals. 

§  2.  Facts  which  come  in  question  in  courts  of  justice 
are  inquired  into  and  determined  in  precisely  the  same 
way  as  doubtful  or  disputed  facts  are  inquired  into  and 
determined  by  mankind  in  general,  except  so  far  as  posi- 
tive law  has  interposed  with  artificial  rules  to  secure 
impartiality  and  accuracy  of  decision,  or  exclude  collateral 
mischiefs  likely  to  result  from  the  investigation.  And 
this  is  strictly  analogous  to  the  relation  between  natural 
and  municipal  law,  of  which  it  has  been  well  observed, 
"  There  are  in  nature  certain  fountains  of  justice,  whence 
all  civil  laws  are  derived  but  as  streams :  and  like  as 
waters  do  take  tinctures  and  tastes  from  the  soils  through 
which  they  run,  so  do  civil  laws  vary  according  to  the 
regions  and  governments  where  they  are  planted,  though 
they  proceed  from  the  same  fountains." '  As  therefore 
the  study  of  natural  law  precedes  that  of  municipal,  so 
an  inquiry  into  the  natural  resources  of  the  human  mind 
for  the  investigation  of  truth  should  precede  an  examina- 
tion of  the  artificial  means  devised  for  its  assistance: 
and  the  present  Introduction  will  accordingly  consist  of 
two  Parts,  devoted  to  these  respective  subjects. 

'  Bacon  on  the  Advancement  of  Learning,  Book  2. 
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Human  understanding. 
§  3.  The  human  imderstanding  may  be  considered  in 
three  points  of  view,  namely : — With  respect  to  the 
sources  of  our  ideas ;  the  objects  about  which  the  human 
mind  is  conversant ;  and  the  intensity  of  our  persuasions 
as  to  the  truth  or  falsehood  of  facts  or  propositions. 

1.  Sources  of  ideas  —  1.  Sensation,  internal  sense,  external 
sense  —  2.  Reflection. 
§  4.    The    best   metaphysicians   trace    all    oui"    ideas 
to  the   sources    of  sensation   or  of   reflection.'      There 

'  Locke  on  the  Human  Understanding,  bk.  2,  ch.  1,  and  passim.  The 
classification  of  ideas  into  those  of  sensation  and  reflection,  as  the  terms 
are  here  explained,  includes  those  ideas  which  modern  authors  attribute  to 
faculties  they  call  "consciousness,  spontaneity,  &c."  The  truth  of  this 
part  of  Locke's  ideal  theory,  when  thus  understood,  seems  admitted  even 
by  Stewart,  Reid  and  Cousin,  who  have  so  severely  attacked  it  in  other 
respects  (see  Stewart's  Philosophical  Essays,  Essay  1,  ch.  2,  pp.  85,86,3rd 
Ed.;  Stewart's  Philosophy  of  the  Human  Mind,  vol.  1,  ch.  1,  sect.  4,  6th 
Ed. ;  Reid  on  the  Powers  of  the  Human  Mind,  vol.  1,  Essay  3,  ch.  5 ;  Cousin, 
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*appear  to  be  two  kinds  of  sensation :'  1.  The  in-  ^^  * 
ternal  sense  —  the  intuitive  perception  of  our  own*-  -^ 
existence  and  of  what  is  actually  passing  in  our  minds. 
Of  all  forms  of  knowledge  or  persuasion  this  is  the  clear- 
est and  most  indubitable ;  and  is  indeed  the  basis  of  every 
other.  Descartes  and  Locke,  however  different  their  sys- 
tems in  other  respects,  agree  in  this.  "Ego  cogito,  eigo 
sum  "  is  the  celebrated  maxim  of  the  former :"  "  If  I  doubt 
of  all  other  things,"  says  the  latter,'  "  that  very  doubt 
makes  me  perceive  my  own  existence,  and  will  not  suffer 
me  to  doubt  of  that."  "The  sceptics,"  observes  Sir 
Thomas  Brown,*  "  that  affirmed  they  knew  nothing,  even  in 
that  opinion  confute  themselves,  and  thought  they  knew 
more  than  all  the  world  besides."  And  according  to  a 
scholastic  maxim,  ^^  Nihil  est  in  inteUeotu,  quod  non  fuerit, 
in  sensu,"''  to  which  Leibnitz  sagaciously  adds  "  nisi  ipse 
intellectus."'  2.  The  external  sense  —  the  faculty  where- 
by the  perception  of  the  presence  of  external  objects  is 
conveyed  to  the  mind  through  our  outward  senses.'  All 
our  other  ideas  are  formed  from  the  above  by  the  opera- 

Cours  de  I'Histoire  de  la  PhilosopMe,  &c.,  vol.  3,  pp.  131  and  389) ;  and,  not- 
withstanding some  passages  in  his  Essay,  it  may  be  a  question  whether  such 
were  not  the  meaning  of  Locke  himself.  In  citing  that  eminent  metaphy- 
sician, we  do  not  hold  ourselves  accountable  for  all  his  views  or  language, 
far  less  for  every  consequence  that  may  be  deduced  from  them. 

'  Bonnier,  Traits  des  Preuves,  §§  6  and  7,  3nd  Ed.  Locke  in  loo.  cit.  §  4, 
uses  " internal  sense "  to  signify  "reflection." 

'Principia  Philosophise,  pars.  1,  n.  7. 

'  Locke  on  the  Human  Understanding,  bk.  4,  ch.  9,  §  3. 

*  Eeligio  Medici,  sect.  5.5.  "  Que  penser  d'un  j  uge  qui  miconnaitrait  sa  propre 
existence  1  Mais  une  pareille  supposition  est  inadmissible.  La  chicane  la  plus 
audacieuse  n'oserait  soulever  de  pareils  doutes.  L'gvidence  interne  est  la  base 
de  toute  certitude  judiciaire,  comme  de  toute  certitude  en  gSnSral ;  mais  c'est 
une  base  incoutest^e  et  incontestable."  Bonnier,  Traitfi  dea  Preuves,  §  19, 2nd  Ed. 

'Bncyclop.  Britan.  1st  Dissertation,  pp.  113, 114. 

'  See  his  works,  vol.  5,  p.  359,  Genev.  1768. 

'  Locke,  bk.  3,  ch.  1 ;  Bonnier,  Traitg  des  Preuves,  §  8, 3nd  Bd. 
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U  ^  tions  *of  "  reflection ; '"  which,  may  be  defined,  that 
■-  -'  faculty  through  which  the  mind  is  supplied  with 
ideas  by  any  sort  of  act  or  operation  of  its  own,  either  on 
ideas  received  directly  through  the  senses,  or  on  other 
ideas,  either  immediately  or  mediately  traceable  to  ideas 
so  received. 

Objects  about  which  the  mindis  converscmt —  1.  Relations 
between  ideas  —  2.  Real  existences. 
§  5.  The  human  mind  is  conversant  about  two 
classes  of  objects."  1.  The  relations  between  its  ideas.' 
Under  this  head  come  mathematical  and  such  live  truths ; 
where  it  is  obvious  that  the  relations  of  our  ideas  to  each 
other  may  be  true  although  there  be  nothing  without  the 
mind  corresponding  to  the  ideas  within  it.  The  proper- 
ties of  an  equilateral  triangle  or  circle,  for  instance,  are 
equally  indisputable  whether  a  perfect  equilateral  triangle 
or  perfect  circle  can  be  found  in  the  universe  or  not  ;*  and 
astronomers  investigate  the  curves  bodies  would  describe 
if  acted  on  by  forces  which,  so  far  as  we  are  aware,  have 
no  patterns  in  nature.'     2.  Eeal  existences :  i.  e.  objects 

>  Locte,  bk.  3,  ch.  1. 

'-  Id.  bk.  4,  ch.  1. 

8Id.bk.  4,ch.  1,§§4,5,  6. 

*  Id.  bk.  4,  ch.  4,  §  6 ;  De  Morgan  on  Probabilities,  p.  9. 

'  It  must  not  however  be  supposed  that  mathematical  truths  have  not,  like 
aU  others,  their  ultimate  basis  in  experience.  As  the  highest  authority 
we  subjoin  the  following  from  Sir  Isaac  Newton's  Preface  to  his  immortal 
work,  "Philosophise  Naturalis  Principia  Mathematica.''  "Linearum  recta- 
rum  et  circulorum  descriptiones,  in  quibus  Qeometrias  f undatur.  ad  Mechanicam 
pertinent.  Has  lineas  describere  geometrisB  non  docet,  sed  postulat.  Postulat 
enim  ut  tiro  easdem  accurate  describere  priiis  didicerit,  qu^m  limen  attingat 
geometrisB  ;  dein,  quomodo  per  has  operationes  problemata  solvantur,  docet : 
rectas  et  cireulos  describere  problemata  sunt,  sed  non  geometrica.  Ex  mechan- 
ica  postulatur  horum  solutio,  in  gemetriS  docetur  solutorum  usus.  Acgloriatur 
geometria  qu6d  tarn  paucis  principiia  aliuudfe  petitis  tam  multa  prsestet.  Fuu- 
datur  igitur  geometria  in  praxi  mechanics," 
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existing  without  tlie  mind  corresponding  to  ideas  within 

it.' 

Intensity  of  JPersuasion  —  Kifiowledge  —  Qertcdnty. 

*  §  6.  With  regard  tp  intensity  of  persuasion,  the  p^^-, 
faculties  of  the  human  mind  are  comprehended '-  -^ 
in  the  genera,  knowledge  and  judgment."  1.  By  •"  knowl- 
edge," strictly  speaking,  is  meant  when  we  have  an  actual 
perception  of  the  agreement  or  disagreement  of  any  of  our 
ideas ; "  and  it  is  only  to  such  a  perception  that  the  term 
"certainty"  is  properly  applicable.*  Knowledge  is  mi^M*- 
Uve,  when  this  agreement  or  disagreement  is  perceived 
immediately  by  comparison  of  the  ideas  theniselves : 
demonstrative,  when  it  is  only  perceived  mediately,  i.  e., 
when  it  is  deduced  from  a  comparison  of  each  with  in- 
tervening ideas  which  have  a  constant  and  immutable 
connection  with  them ;  as  in  the  case  of  mathematical, 
truths  of  which  the  mind  has  taken  in  the  proofs.  And, 
lastly,  when  through  the  agency  of  our  senses  we  obtain 
a  perception  of  the  existence  of  external  objects,  our 
knowledge  is  said  to  be  sensitive^  But  knowledge  and 
certainty  are  constantly  used  in  a  secondary  sense  which 
it  is  important  not  to  overlook ;  viz.,  as  synonymous 
with  settled  belief  or  reasonable  conviction  ;  as  when  we 
say  that  such  a  one  received  stolen  goods  hnowing  them 
to  have  been  stolen ;  or  that  we  are  certain,  or  morally 
certain,  of  the  existence  of  such  a  fact,  &,c.' 

'Locke,  bk.  4,  ch.  1,  §  7.  Perliapa,  in  order  to  avoid  prejudging  a  highly 
metaphysical  question,  we  should  say  •'  objects  existing,  or  appearing  to  our 
faculties  to  exist,  without  the  mind,  &c." 

« Locke,  bk.  4,  ch.  14,  §  4,  and  ch.'  1,  §  7. 

8  Id.,  bk.  4,  ch.  1,  §  3. 

"  Id.,  bk.  4,  ch.  4,  §§  7, 18. 

'  Locke,  bk.  4,  ch.  2  and  11. 

•Pufendorf,  Jus.  Nat.  et  Gent.  lib.  1,  c.  2,  §  11 ;  Butler's  Analogy  of  Kelig- 
ion.  Introduction. 
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Judgment  —  Prohability. 

§  7.  "  Judgment,"  the  other  faculty  of  tlie  mind,  though 
inferior  to  knowledge  in  respect  of  intensity  of  persua- 
sion, plays  quite  as  important  a  part  in  human  specula- 
tion and  action,  and,  as  connected  with  jurisprudence, 
demands  our  attention  even  more.  It  is  the  faculty  by 
which  our  minds  take  ideas  to  agree  or  disagree,  facts  or 
propositions  to  be  true  or  false,  by  the  aid  of  intervening 
P^  -,  ideas  whose  connection  with  them  is  *either  not  con- 
'-  -*  stant  and  immutable,  or  is  not  perceived  to  be  so.' 
The  foundation  of  this  is  the  probability  or  likelihood  of 
that  agreement  or  disagreement,  that  truth  or  falsehood, 
deduced  or  presumed  from  its  conformity  or  repugnancy 
to  our  knowledge,  observation  and  experience."  Judg- 
ment is  often  based  on  the  testimony  of  others  vouching 
their  observation  or  experience ; "  but  this  is  clearly  a 
branch  of  the  former,  as  our  belief  in  such  cases  rests  on 
a  presumption  of  the  accuracy  and  veracity  of  the  nar- 
rators. 

^tensive  Sphere  of. 

§  8.  Actual  knowledge  and  certainty  extending  a  com- 
paratively little  way,  men  are  compelled  to  resort  to 
judgment  and  act  on  probability  in  by  far  the  greater 
number  of  their  speculations,  as  well  as  in  the  transac- 
tions of  life,  both  ordinary  and  extraordinary,  trivial  and 
important.*     The  faculty  of  judgment  is  conversant  not 

>  Locke,  bk.  4,  ch.  15,  §  1,  and  cli.  14,  §,3. 

«  Locke,  ch.  15,  §§  3  and  4  ;  cli.  14,  §  4  ;  Butler's  Analogy  of  Religion,  Intro- 
duction. 

'  Locke,  ch.  15,  §  4. 

■•  Locke,  bk.  4,  ch.  14,  §  1 ;  Butler's  Analogy  of  Religion,  Introduction ;  8 
Bentham's  Judicial  Evidence,  351  ;  Gilb.  Ev.  3,  4,  4th  Ed. 
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only  about  matters  of  fact,  whicli,  falling  under  the  ob- 
servation of  our  senses,  are  capable  of  being  proved  by 
human  testimony,  but  also  about  the  operations  of 
nature  and  other  things  beyond  the  discovery  of  our 
senses  ; '  and  thus  embraces  the  enormous  class  of  sub- 
jects investigated  by  analogy  and  induction."  But  here 
it  is  important  to  remark  that  on  the  same  matter  one 
man  may  have  knowledge  and  certainty,  while  another 
has  only  Judgment  and  probability :  as  when  a  man, 
either  from  ignorance  of  mathematical  principles  or  lazi- 
ness to  go  through  the  proofs,  receives  a  mathematical 
truth  on  the  testimony  of  one  who  comprehends  it ;  in 
this  case  he  has  only  got  moral  evidence  *of  that  ^^  -, 
truth,  while  his  informant  has  demonstrative  proof.'  •- 

Persuasion  Residting  from. 

§  9.  Another  great  distinction  between  knowledge  and 
Judgment  remains  to  be  pointed  out.  The  former  is,  as 
we  have  seen,  reducible'  to  three  kinds  ; '  but  to  classify 
the  degrees  of  persuasion  resulting  from  Judgment  is 
wholly  beyond  human  power ;  for  the  extent  to  which 
facts  or  propositions  may  be  in  conformity  with  our  an- 
tecedent knowledge,  observation  or  experience,  necessa- 
rily varies  ad  infinitum.  An  attempt  has  been  made  to 
express  some  of  the  shades  of  Judgment  by  the  terms 
assurance,  confidence,  confident  belief,  belief,  conjecture, 
guess,  doubt,  wavering,  distrust,  disbelief,  &c.° 

•  Locke,  bk.  4,  ch.  16,  §§  5  and  12. 

» Id.,  §  13,  and  Bonnier,  TraitS  des  Preuves,  §§  9,  et  eeg.,  3nd  Ed. 
« Locke,  bk.  4,  ch.  15,  §  1 ;  and  ch.  14,  §  3 ;  1  Qreenl.  Bvid.  §  1,  note  (1),  7th 
Ed. 

*  Suprd,  §  6. 

'  Locke,  bk.  4,  ch.  16,  §§  6—9. 
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Proof. 

§  10.  The  word  proof  seems  properly  to  mean  any 
thing  whicli  serves,  either  immediately  or  mediately,  to 
convince  the  mind  of  the  truth  or  falsehood  of  a  fact  or 
proposition ;'  and  as  truths  differ,  the  proofs  adapted  to 
them  differ  also.'  Thus  the  proofs  of  a  mathematical 
problem  or  theorem  are  the  intermediate  ideas  which 
form  the  links  in  the  chain  of  demonstration  :  the  proofs 
of  any  thing  established  by  induction  are  the  facts  from 
which  it  is  inferred,  <fec.  :  and  the  proofs  of  matters  of 
fact  in  general  are  our  senses,  the  testimony  of  vritnesses, 
documents,  and  the  like.  Some  authors  use  the  terms 
"  factum  probandum  "  and  "  factum  probans  "  to  desig- 
nate respectively  the  fact  to  be  proved  and  that  by  which 
|-^  -,  it  is  proved.'  "Proof"  is  also  *applied  to  the 
^  -^  conviction  generated  in  the  mind  by  proof  prop- 
erly so  called.* 

Eoidefnce. 
§  11.  The  word  evidewoe  signifies  in  its  original  sense 
the  state  of  being  evident,  i.  e.,  plain,  apparent  or  notori- 
ous.'    But  by  a  beautiful  and  almost  peculiar  inflection 

'  Domat,  Les  Lois  Civiles  dans  leur  Ordre  Naturel,  part  1,  liv.  3,  tit.  6  ;  Bou- 
nier,  Traitfi  des  Preuves,  §  5,  3ud  Ed. 

2  Domat  in  loc.  cit. 

»3  Benth.  Jud.  Ev.  3  ;  Wills,  Circ.  Ev.  15,  136,  187,  153,  3rd  Ed. 

"  Matthseus  de  Probationibus,  c.  1,  N.  1 ;  Huberus,  PrsBlectioues  Juris  Civilis, 
lib.  23,  tit.  3,  n.  3 ;  1  Greenl.  Ev.  §  1, 7tli  Ed. 

'  Jolins.  Diet.  The  Latin  "  evidentia,"  and  the  French  "  Evidence,"  are  com- 
monly restricted  by  foreign  jurists  to  those  cases  where  conviction  is  produced 
by  the  testimony  of  our  senses  :  See  Quintilian,  Inst.  Orat.  lib.  6,  c.  2  ;  Calvin, 
Lexic.  Jurid. ;  Steph.  Thesaur.  Ling.  Lat.  ;  Domat,  Lois  Civiles,  part  1,  liv.  3, 
tit.  6  ;  Bonnier,  Traitfe  des  Preuves,  §§  6,  8,  9,  83,  &c.,  2nd  Ed.  All  relating  to 
evidence,  as  the  term  is  used  in  English  law,  is  treated  of  by  the  Civilians  and 
Canonists  under  the  head  "  probatio,"  and  by  the  French  writers  under  that 
of  "  preuve." 
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of  our  language  '  it  is  applied  to  that  which  tends  to  ren- 
der evident,  or  to  generate  proof.  This  is  the  sense  in 
which  it  is  commonly  used  in  our  law  books,  and  wiU  be 
used  throughout  this  work.  Evidence,  thus  understood, 
has  been  well  defined  any  matter  of  fact,  the  effect,  tend- 
ency or  design  of  which  is  to  produce  in  the  mind  ti 
persuasion,  affirmative  or  disaffirmative,  of  the  existence 
of  some  other  matter  of  fact."  The  fact  sought  to  be 
proved  is  termed  "  the  principal  fact : "  the  fact  which 
tends  to  establish  it,  "  the  evidentiary  fact."  '  When  the 
chain  coilsists  of  more  than  two  parts,  the  intermediate 
links  are  principal  facts  with  respect  to  those  below  and 
evidentiary  facts  with  respect  to  those  above  them.  Such 
we  propose  to  call  "  sub-alternate  "  principal  and  eviden- 
tiary facts. 

Divisions  of  facts  —  Physical  and  psycJiologioal. 

§  12.  Confining  ourselves  henceforward  to  truths  of 
*fact  —  the  proper  object  of  the  present  treatise  —  r*  n  -i 
we  shall  first  direct  attention  to  some  divisions  of  "-  -' 
them,  which,  as  connected  with  jurisprudence  especially, 
it  will  be  convenient  to  bear  in  mind.  In  the  first  place, 
then,  facts  are  either  physical  or  psychological.  *  By 
"physical  facts"  is  meant  such  as  either  have  their  seat 
in  some  inanimate  being,  or  if  in  an  animate  then  not  by 
virtue  of  the  qualities  which  constitute  it  such ;  while 
"psychological  facts  "  are  those  which  have  their  seat  ini 

'  It  has  the  same  meaning  in  Norman-French  ;  see  int.  al.  T.  18  Edw.  II.  614, 
tit.  Replegg. ;  9  Edw.  III.  5,  6,  pi.  11. 

'1  Benth.  Jud.  Ev.  17.  "Evidence,"  Evidentia,  signifies  generally  any 
proof,  be  it  testimony  of  men,  records  or  writings  :  Cowel's  Interpreter ;  and 
Les  Termes  de  la  Ley.     Sen  Co.  Litt.  283,  a. 

'  1  Benth.  Jud.  Ev.  18. 

*  1  Benth.  Jud.  Ev.  45. 
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an  animate  being  by  virtue  of  tlie  qualities  by  wMcli  it 
is  constituted  animate.  Thus ;  the  existence  of  visible 
objects,  the  outward  acts  of  intelligent  agents,  the  res 
gestae  of  a  lawsuit,  &c.,  range  themselves  under  the  for- 
mer class  :  while  to  the  latter  belong  such  as  only  exist 
in  the  mind  of  an  individual ;  as,  for  instance,  the  sensa- 
tions or  recollections  of  which  he  is  conscious,  his  intel- 
lectual assent  to  any  proposition,  the  desires  or  passions 
by  which  he  is  agitated,  his  animus  or  intention  in  doing 
particular  acts,  &c.  Psychological  facts  are  obviously 
incapable  of  direct  proof  by  the  testimony  of  witnesses  — 
their  existence  can  only  be  ascertained  either  by  confes- 
sion of  the  party  whose  mind  is  their  seat '  —  "  index 
animi  sermo " "  —  or  by  presumptive  inference  from 
physical  ones.' 

Events  and  states  of  things  —  Positive  or  affi/rmative  and 

negative. 

§  13.  There  are  two  other  divisions  of  facts  which 
deserve  to  be  noted.  One  is,  that  they  are  either  events 
or  states  of  things'  By  an  "event"  is  meant  some 
motion  or  change  considered  as  having  come  about 
either  in  the  course  of  nature,  or  through  the  agency  of 
human  will ;  in  which  latter  case  it  is  called  "  an  act," 
or  "  an  action."  The  faU  of  a  tree  is  "  an  event,"  the 
p^g-,  *exi8tence  of  the  tree  is  "a  state  of  things;"  but 
( "-  -'  both  are  alike  "  facts."  '  The  remaining  division 
of  facts  is  into  positiA}e  or  affirmative  and  negative : '  a 

'  Mascardus  de  Probationibus,  Concl.  309  ;  1  Benth.  Jud.  Ev.  83, 145  •  3  Id  6 

"  Bdrich's  Caae,  5  Co.  118  b. 

SMascard.  de  Prob.  Cohcl.  94;  1  Benth.  Jud.  Ev.  83, 145 ;  3  Id.  6. 

^  1  Benth.  Jud.  Ev.  47. 

'  1  Benth.  Jud.  Ev.  48. 

« Id.  49. 
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distinction  which,  unlike, both  the  former,  does  not  be- 
long to  the  nature  of  the  facts  themselres,  but  to  that  of 
the  discourse  which  we  employ  in  speaking  of  them.' 
The  existence  of  a  certain  state  of  things  is  a  positive  or 
affirmative  fact,  the  non-existence  of  it  is  a  negative  fact. 
But  the  only  really  existing  facts  are  positive  ones  —  for 
a  negative  fact  is  nothing  more  than  the  non-existence  of 
a  positive  one ;  and  the  non-existence  of  a  negative  fact 
is  equivalent  to  the  existence  of  the  correspondent  and 
opposite  positive  fact." 

Moidence  is  either  ah  intra  or  ab  extra. 

§  14.  Our  persuasion  of  the  existence  or  non-existence 
of  facts  has  its  source,  or  eflScient  cause,  either  in  the 
operation  of  our  own  perceptive  or  intellectual  faculties, 
or  in  the  operation  of  the  like  faculties  on  the  part  of 
others,  evidenced  to  us  either  by  discourse  or  deport- 
ment. The  former  of  these  may  be  called  evidence  ab 
intr& ;  the  latter,  evidence  ab  extrk'  The  immense  part 
which  evidence  ab  extr^  bears  in  forensic  procedure,  as 
well  as  in  almost  every  thing  else,  makes  it  advisable  that 
we  should  consider  somewhat  at  large  the  grounds  of 
belief  in  human  testimony,  and  the  dangers  to  be  avoided 
when  dealing  with  it. 

Natural  tendertcy  of  the  mind  to  lelieve  human  testimony. 
§  15.  The  existence  of  a  strong  tendency  in  the  human 
mind  to  accept  as  true  what  has  been  related  by  others 
is  universally  admitted,  and  confirmed  by  every  day's 
observation ;  and  it  may  be  laid  down  as  equally  certain 

'Id. 

« 1  Benth.  Jud.  Ev.  49,  50. 

» Id.  51,53. 
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"that  one  cause  of  this  tendency  is  our  experience  of  the 
great  preponderance  of  truth  over  falsehood  in  human 
testimony,  taken  as  a  whole.  But  whether  this  is  the 
^^  -,  *sole  cause  has  given  rise  to  difference  of  opinion, 
'-  -^  Writers  on  natural  law  describe  man  as  endowed 
by  nature  with  a  sort  of  moral  instinct,  which  prompts 
him  to  act  in  certain  cases  where  vigor  and  expedition 
are  required,  and  the  faculties  of  reason  and  reflection 
are  either  immatured,  or,  if  matured,  would  be  too  slow :' 
and  most  authors  think  that  a  tendency  to  believe  the 
statements  of  others  is  to  be  found  among  the  operations 
of  this  instinct.  Man,  they  argue,  is  so  constituted  that 
the  knowledge  which  he  can  acquire  through  his  per- 
sonal experience  is  necessarily  very  limited,  and,  unless 
by  some  effective  provision  of  nature  he  were  enabled, 
and  indeed  compelled,  to  avail  himself  of  the  knowledge 
and  experience  of  others,  the  world  could  neither  be 
governed  nor  improved.  The  instinctive  character  of 
the  tendency  in  question,  they  say,  appears  from  the 
undoubted  fact  that  it  is  immeasurably  strongest  in 
childhood,  and  diminishes  when  experience  has  made  us 
acquainted  Avith  falsehood  and  deception. "  Others, 
however,  deny  all  this ; '  and  *t  has  been  urged  that 
the  implicit  belief  so  observal :)le  in  children  is  owing  to 
their  experience  being  all  or  nearly  all,  on  one  side — 
namely,  in  favor  of  the  truth  of  what  they  hear.* 

'  Burlamaqui,  Principes  du  Droit  de  la  Nature  et  des  Gens,  pt.  3,  cli.  3. 

*  1  Greenl.  Bv.  §  7,  7tli  Ed.,  and  the  authorities  there  cited. 

n  Benth.  Jud.  Ev.  137-130;  Paley's  Moral  and  Political  Philosophr,  bk.  1, 
ch.  5. 

*  1  Benth.  Jud.  Ev.  129,  130. 
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Sanctions  of  truth —  The  natn/ral  sanction. 

§  16.  However  this  may  be,  it  is  certain  that  the 
enunciation  of  truth,  and  eloignment  of  willful  falsehood 
among  men  in  their  intercourse  with  each  other,  are 
secured  by  three  guarantees  or  sanctions — the  natural 
sanction,  the  moral  or  popula/r  sanction,  and  the  religious 
sanction.'  And,  first,  of  the  natural  sanction.  Mutual 
*confidence  between  man  and  man  being  indis-  ^^  .-, 
pensable  to  the  acquisition  of  knowledge,  the  hap-  ^  -* 
piness  of  our  race,  and  indeed  to  the  very  existence  of 
society,  the  great  Creator  has  planted  the  springs  of  truth 
very  deep  in  the  human  breast.  According  to  Bentham, 
the  natural  sanction  is  altogether  physical  in  its  character, 
arising  out  of  the  love  of  ease,  memory  being  prompter 
than  invention."  "To  relate  incidents  as  they  have  really 
happened,"  he  says,'  "  is  the  work  of  the  memory :  to 
relate  them  otherwise  than  as  they  have  really  happened, 
is  the  work  of  the  invention.  But,  generally  speaking, 
comparing  the  work  of  the  memory  with  that  of  the 
invention,  the  latter  will  be  found  by  much  the  harder 
work.  The  ideas  presented  by  the  memory  present 
themselves  in  the  first  instance,  and  as  it  were  of  their 
own  accord :  the  ideas  presented  by  the  invention,  by 
the  imagination,  do  not  present  themselves  without 
labor  and  exertion.     In  the  first  instance  come  the  true 

'  1  Benth.  Jud.  Ev.  198 ;  5  Id.  635,  636.  See  Bonnier,  Trait6  des  Preuves,  §§ 
320,  221,  223,  2nd  Ed.  For  the  reasons  stated  in  tlie  text,  we  have  adopted 
the  phrase  "  natural  sanction,"  used  by  Bonnier,  in  preference  to  "  ■pJiysiaal 
sanction  "  used  by  Bentham.  The  legal  or  political  sanction  of  truth,  and  oaths, 
which  are  only  an  application  of  the  religious  sanction,  being  both  artificial  in 
their  nature,  will  be  more  properly  considered  in  the  next  Part. 

■^  3  Benth.  Jud.  Ev.  2. 

2 1  Benth.  Jud.  Ev.  202,  203.  See  also  1  Stark.  Ev.  14,  3rd  Ed.  and  Id.  20,  4th 
Ed. 
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facts  presented  by  tlie  memory,  which  facts  must  be  put 
aside:  they  are  constantly  presenting  themselves,  and 
as  constantly  must  the  door  be  shut  against  them.  The 
false  facts,  for  which  the  imagination  is  drawn  upon,  are 
not  to  be  got  at  without  effort :  not  only  so,  but,  if,  in 
the  search  made  after  them,  any  at  all  present  them- 
selves, different  ones  will  present  themselves  for  the 
same  place :  to  the  labor  of  investigation  is  thus  added 
the  labor  of  selection."  It  is,  however,  very  doubtful 
whether  this,  although  true  as  far  as  it  goes,  embraces 
the  full  extent  of  the  natural  sanction.  Bonnier  in  his 
Traite  des  Preuves,'  severely  attacks  the  passages 
r*  1  -1  *jiist  quoted,  and  says  that  the  natural  sanction  for 
^  -'  the  veracity  of  witnesses  is  to  b§  found  in  a  certain 
powerful  feeling  in  the  human  mind  which  impels  man  to 
speak  the  truth,  and  makes  him  do  violence  to  himself 
whenever  he  betrays  it ;  that  the  true  and  the  Just  are  two 
poles  toward  which  the  human  mind,  when  uncorrupted, 
continually  points.  And  somewhat  similar  language  is 
used  by  Lord  Bacon."  In  another  part  of  the  same  work, 
however,'  Bentham  mentions  the  sympathetic  sanction  as 
a  branch  of  the  natural  one,  describing  it  to  be  the  feel- 
ing by  which  we  are  deterred  from  falsehood  by  the  re- 
gret for  the  pain  and  injury  which  it  ma,y  cause  others. 
He  also  considers  the  imperfection  of  the  natural  sanction 
to  consist  in  its  being  better  calculated  to  prevent  falsehood 
in  toto  than  to  secure  circumstantial  truth  in  particulars ;  * 

•  §  331,  3nd  Ed.  In  another  place,  §  15,  3nd  Ed.,  lie  says,  "  S'U  y  a  una  tend- 
ance naturelle  des  esprits  vers  le  vrai,  comme  des  corps  vers  le  centre  de  la 
terre,  rhomme  etant  libre,  pent  obgir  ou  ne  pas  obSir  a  cette  tendance,  et  il 
n'arrive  que  trop  souvent  que  ses  declarations  soient  mensongSres." 

'  Essay  on  Truth. 

3  5  Benth.  Jud.  Ev.  636. 

*  1  Benth.  Jud.  Ev.  307,  208. 
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whicli,  taking  his  definition  of  that  sanction,  is  no  doubt 
the  case. 

The  moral  sanction. 

§  17.  The  moral  sanction  may  be  described  in  a  word. 
Men  having  found  the  advantages  of  truth  and  the  in- 
conveniences of  falsehood  in  their  mutual  intercourse, 
and,  perhaps,  further  actuated  by  the  reflection  that  truth 
is  in  conformity  with  the  will  of  God  and  the  laws  of 
nature,  have  by  general  consent  affixed  the  brand  of  dis- 
grace on  voluntary  departure  from  it ;  and  hence,  as  ob- 
served by  several  authors,  the  infamy  attached  to  the 
word  "  liar."  '  A  great  infirmity  of  the  moral  sanction  is, 
that  deriving,  as  it  does,  all  its  force  from  the  value  men 
set  on  the  opinions  of  others,  it  naturally  teaches  them  to 
conceal  their  own  faults  from  public  view,  even  at  the 
sacrifice  of  truth." 

The  religious  sanction. 

*§  18.  Lastly,  there  is  the  religious  saxLciion ;  r*-,^-. 
which  is  founded  on  the  belief  that  truth  is  accept-  '-  -* 
able  and  falsehood  abhorrent  to  the  Governor  of  the 
Universe,  and  that  he  will,  in  some  way,  reward  the  one 
and  punish  the  other.  All  forms  of  religious  belief  ac- 
knowledge this  great  principle ;  and  the  following  argu- 
ment, among  others,  has  been  used  to  show  that  it  is  a 
precept  of  natural  religion.  "  We  are  so  constituted  that 
obedience  to  the  law  of  veracity  is  absolutely  necessary 
to  our  happiness.  Were  we  to  lose  either  our  feeling  of 
obligation  to  tell  the  truth,  or  our  disposition  to  receive 

'  See  Putendorf,  Jus.  Nat.  et  Gent.  lib.  4,  cap.  1,  §  8  ;  Beutli.  Jud.  Kv.  bk.  1, 
ch.  11,  sect.  5,  and  Lord  Bacon's  Essay  on  Truth. 
'1  Beuth.  Jud.  Ev.  212-316. 
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as  truth  whatever  is  told  to  us,  there  would  at  once  be 
an  end  to  all  science  and  all  knowledge,  beyond  that 
which  every  man  had  obtained  by  his  own  personal  ob- 
servation and  experience.  No  man  could  profit  by  the 
discoveries  of  his  contemporaries,  much  less  by  the  dis- 
coveries of  those  men  who  have  gone  before  him.  Lan- 
guage would  be  useless,  and  we  should  be  but  little  re- 
moved from  the  brutes.  Every  one  must  be  aware,  upon 
the  slightest  reflection,  that  a  community  of  entire  liars 
could  not  exist  in  a  state  of  society.  The  effects  of  such 
a  course  of  conduct,  upon  the  whole,  show  us  what  is  the 
will  of  God  in  the  individual  case." '  The  divine 
punishment  for  falsehood  being  prospective  and  invisible 
detracts  much  from  the  weight  of  this  sanction,  and  per- 
jury is  often  committed  by  persons  whose  religious  faith 
cannot  be  doubted,  but  who  presumptuously  hope,  either 
by  their  subsequent  good  conduct  or  some  other  means, 
to  efface  its  guilt  in  the  eyes  of  Heaven. 

Powerful  influence  of  them. 

§  19.  The  effect  of  these  three  sanctions  is  much  greater 
than  might  at  first  sight  be  supposed.  They  are  in  con- 
tinual operation  as  eflicient  causes  for  the  production  of 
truth,  and  rendering  its  enunciation  natural  and  habitual 
to  men  ;  while  every  incentive  to  falsehood  can  only  be 
r#  -.  V,-,  looked  upon  as  a  species  of  disturbing  force,  *which 
acts  ocasionally  and  exceptionally.  Of  few  per- 
sons indeed  can  it  be  said  that  their  adherence  to  truth 
is  undeviating  at  all  times ;  with  many  its  observance 
appears  to  depend  on  circumstance,  accident,  or  caprice ; 
with  some  the  practice  of  lying  seems  inveterate  ;  while 

'  Wayland's  Elements  of  Moral  Science,  p.  372,  Loudon.     See,  also,  a  paper 
by  Addison,  in  the  "  Spectator,"  No.  507. 
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certain  classes  of  persons  systematically,  and  as  it  were 
on  principle,  withhold  the  truth  from  other  classes  on 
particular  subjects.  But  after  every  abatement  has  been 
made  for  aberrations,  the  quantity  of  truth  daily  spoken 
immeasurably  exceeds  that  of  falsehood ; '  and  Bentham 
even  goes  so  far  as  to  assert,  that  "  from  the  mouth  of  the 
most  egregious  liar  that  ever  existed,  truth  must  have 
issued  at  least  a  hundred  times  for  once  that  willful  false- 
hood has  taken  its  place." " 

Sometimes  produce  falsehood  instead  of  truth. 

§  20.  It  is,  however,  of  the  utmost  importance  to  ob- 
serve that  any  of  those  springs  of  action  which  we  have 
denominated  "  sanctions  of  truth,"  may  be  found  on  the 
wrong  side,  *.  e.,  producing  falsehood  instead  of  truth. 
If  the  natural  sanction  rests  solely  on  a  love  of  ease,  that 
love,  while  it  represses  the  invention  of  false  facts,  equally 
prevents  the  taxing  the  memory  to  give  a  perfect  narra- 
tive of  what  has  been  witnessed ;  and  if  supposed  to 
spring  from  a  love  of  truth  and  Justice,  the  party  called 
on  to  give  evidence  may  consider  the  ends  of  justice  ad- 
vanced by  withholding  the  truth  ;  as,  for  instance,  where 
the  disclosing  it  will  induce  the  condemnation  of  a  crim- 
inal whose  prosecution,  though  strictly  legal,  he  deems 
morally  unjust,  or  whose  future  good  behavior  he  thinks 
will  be  better  insured  by  *escape  than  punishment.  ^  -. 
But  of  the  sanctions  in  question,  none  is  so  fre-  '-       ^ 

>  Bonnier,  Traits  des  Preuves,  §  15,  3nd  Ed. 

*  5  Benth.  Jud.  Ev.  83.  We  have  read  somewhere  of  a  country,  the  inhab- 
itants of  which  purposely  and  systematically  gave  false  answers  to  all  ques- 
tions respecting  its  topography.  Still  a  traveller  was  enabled  to  obtain  the 
information  he  wished  for  respecting  it,  by  questioning  them  upon  incidental 
and  collateral  facts,  when,  the  truth  naturally  oozing  out,  supplied  him  with 
materials  for  arriving  at  the  knowledge  sought. 
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quently  divided  against  itself  as  tlie  moral.  Conduct 
condemned  by  one  portion  of  society  is  often  applauded 
by  tlie  rest,  and  persons  desirous  of  tlie  good  opinion  of 
certain  classes  are  often  satisfied  to  attain  it  at  the  cost 
of  sinking  themselves  in  that  of  others,  and  tell  or  sup- 
press the  truth  as  may  best  advance  that  object.  ' "  The 
credibility  of  a  witness,"  says  the  Marquis  Baccaria,' 
"  may  be  in  some  degree  lessened  when  he  is  member  of 
some  private  society,  whose  usages  and  maxims  are  either 
not  well  known,  or  different  from  those  of  the  public. 
Such  a  man  has  not  only  his  own  passions  but  those  of 
other  people."  Even  the  religious  sanction  has  been  en- 
listed in  the  cause  of  falsehood.  Particular  forms  of  re- 
ligion allow  it  in  certain  cases,"  and  the  truth  has  often 
been  sacrificed  by  religious  persons  in  order  to  avoid 
bringing  scandal  on  their  creeds. 

Credit  due  to  Tiuman  testimony  —  Intention  of  witness  to 
narrate  truly. 
§  21.  The  credit  due  to  human  testimony,  assuming 
that  we  correctly  understand  the  language  employed,  is 
the  compound  ratio  of  the  witness's  means  of  acquaint- 
ance with  what  he  narrates  and  of  his  intention 
to   narrate   it   truly.'     In   estimating    the   latter,   three 

1 "  La  credibility  di  un  testimonio  pu6  essere  alcune  volte  smiuuita,  quando 
egli  sia  membro  di  alcuna  society  privata,  di  cui  gli  usi  e  le  massime  sieno  o 
non  ben  conosciute,  o  diverse  dalle  pu-bbliche.  Un  tal  uomo  ha  non  solo  le 
proprie,  ma  le  altrui  passioni."     Beccaria,  Dei  Delitti  e  delle  Pene,  §  8. 

*  See  Halbed's  Code  of  Gentoo  Laws,  &o.,  cited  infrd,,  bk.  3,  pt.  1,  cli.  3. 
Whether  a  violation  of  truth  is  allowable  in  any,  and  if  so,  in  what  cases, 
has  been  much  considered  by  moralists  and  divines.  See  Pufendorf,  Jus 
Natur.  et  Gent.  lib.  4,  cap.  1,  §§  7  et  seq. ;  Bentham's  Jud.  Ev.  bk.  1,  u.  11, 
sect.  5  ;  Paley's  Moral  and  Political  Philosophy,  bk.  3,  pt.  1,  ch.  15,  &c. ;  and 
bk.  1,  ch.  5.  It  is,  however,  universally  agreed  that  the  obligation  to  tell 
truth  is  the  rule  ;  the  license  to  falsehood,  if  such  exists,  the  exception. 

'  See  infrd,  §  73,  and  notes. 
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things  are  to  be  attended  to.  1.  Whether  he  labors 
*under  any  interest  or  bias,  which  may  sway  him  ^^ 
to  pervert  the  truth.  2.  His  veracity  on  former  '-  -^ 
occasions  —  evidenced  either  by  our  own  experience  or 
credible  proof.  3.  His  manner  and  deportment  in  deliv- 
ering his  testimony.  "  Interrogabit  judex,"  says  one  of 
the  canonists,'  "  testes  in  qu41ibet  caus4,  eosque  diligenter 
examinabit,  de  singulis  circumstantiis  diligenter  inqui- 
rans,  de  causis  videlicet,  de  personis,  loco,  tempore,  visu, 
auditu,  scienti^,  credulitate,  fam4,  et  certitudine,  cseter- 
isque,  quae  ad  rem  facere,  et  negotio  convenire  existimabit. 
niud  quoque  subtiliter  animadvertere  non  omittet,  quo 
vultu,  qu4  constantia,  quave  animi  trepidatione  testes  de- 
ponant ;  cum  interdum  ex  his,  vel  ipsis  invitis  testibus, 
magis  qu^m  ex  verborum  serie  rerum  Veritas  elucescat." 
"  A  consideration  of  the  demeanor  of  the  witness  upon 
the  trial,"  says  one  of  our  books,"  "  and  of  the  manner  of 
giving  his  evidence,  both  in  chief  and  upon  cross-exami- 
nation, is  oftentimes  not  less  material  than  the  testimony 
itself.  An  overf orward  and  hasty  zeal  on  the  part  of  the 
witness  in  giving  testimony  which  will  benefit  the  party 
whose  witness  he  is,  his  exaggeration  of  circumstances, 
his  reluctance  in  giving  adverse  evidence,  his  slowness  in 
answering,  his  evasive  replies,  his  affectation,  of  not  hear- 
ing or  not  understanding  the  question,  for  the  purpose  of 
gaining  time  to  consider  the  effect  of  his  answer ;  precipi- 
tancy in  answering,  without  waiting  to  hear  or  to  un- 
derstand the  nature  of  the  question  ;  his  inability  to  detail 
any  circumstances  wherein,  if  his  testimony  were  untrue, 
he  would  be  open  to  contradiction,  or  his  forwardness  in 
minutely  detailing  those  where  he  knows  contradiction 

'  Lancelottus,  Institutiones  Juris  Canonioi,  lib.  3,  tit.  14,  §§  11, 13. 
« 1  Stark.  Bv.  547,  3rd  Ed. ;  Id.  823,  833,  4tli  Ed. 
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to  be  impossible ;  an  affectation  of  indifference ;  are  all 
to  a  greater  or  less  extent  obvious  marks  of  insincerity. 
On  the  otber  hand,  Hs  promptness  and  frankness  in 
r-^^  -,  answering  questions  *witliout  regard  to  conse- 
'-''-'  quences,  and  especially  bis  unhesitating  readiness 
in  stating  all  the  circumstances  attending  the  transaction, 
by  which  he  opens  a  wide  field  for  contradiction  if  his 
testimony  be  false,  are,  as  well  as  numerous  others  of  a 
similar  nature,  strong  internal  indications  of  his  sincerity." 
This,  however,  must  be  taken  with  some  qualification. 
"  A  witness,"  says  a  modern  writer,'  "  may  be  very  honest, 
although  his  demeanor  is,  in  some  respects,  open  to  cen- 
sure, and  deserves  rebuke.  Constitution  of  mind,  habit, 
manner  of  life,  may  give  him  a  coarse,  blunt  tongue,  and 
a  manner  in  appearance,  yet  not  meant  to  be,  uncivil  or 
disrespectful.  Such  a  rough,  unrefined,  nature  or  car- 
riage may  well  consist  with  a  habit  of  speaking  the  truth, 
with  an  abhorrence  of  falsehood,  and  a  wish  and  deter- 
mination to  give  true  evidence Demeanor  consisting 

in  confusion,  embarrassment,  hesitation  in  replying  to 
questions,  and  even  vascillatiag  or  contradictory  answers, 
are  not  necessarily  a  proof  of  dishonesty  in  a  witness, 
because  this  deportment  may  arise  from  bashf ulness,  or 
timidity,  and  may  be  the  natural  and  inevitable  effect  of 
an  examination  by  a  skillful,  practiced,  perhaps  unscru- 
pulous, advocate,  whose  aim  in  his  questions  is,  to  entan- 
gle, entrap  and  stupify  the  witness,  and  cause  him  to  say 
and  unsay  any  thing  or  every  thing.  It  may  not  be  good 
behavior  in  a  witness,  to  suffer  his  eyes  to  wander  about 
the  court  while  he  is  under  examination,  but  this  conduct 
may  not  be  unnatural  in  the  midst  perhaps  of  an  entirely 
new  scene  to  him ;  and  the  distraction  of  mind  occasioned 

'  Ram  on  Facts,  pp.  183-4. 
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by  that  employment  of  Ms  eyes  may  well  cause  him,  on 
returning  to  Hs  duty,  to  answer  hastily,  and  without 
■  consideration.  But  in  all  this  there  may  be  no  intentional 
disrespect  to  the  court ;  and  the  witness  notwithstanding 
may  be  a  very  honest  one.  Again,  it  happens  to  all  per- 
sons occasionally,  without  thought  to  use  one  word  for 
another,  *making  the  sense  very  different  from  p^n-,-, 
what  was  intended :  unconsciously  we  say  that  we  '-  -^ 
did  not  mean  to  say.  In  like  manner,  a  witness  may  in- 
advertently contradict  himself." 

Capacity  of  witness. 

§  22.  The  capacity  of  a  party  to  give  a  faithful  ac- 
count of  things  depends  on  — 1.  The  opportunities  he 
has  had  of  observing  the  matters  he  narrates.  2.  His 
powers,  either  natural  or  acquired,  of  perception  and  ob- 
servation ;  and  here  it  is  important  to  ascertain,  whether 
he  is  a  discreet,  sober-minded  person,  or  imaginative  and 
imbued  with  a  love  of  the  marvellous,  and  also  whether 
he  lies  under  any  bias  likely  to  distort  his  judgment. 
3.  Whether  the  circumstances  he  narrates  were  likely  to 
attract  his  attention,  in  consequence  of  their  importance, 
either  intrinsically  or  with  relation  to  himself.  "  Where 
the  chemist  and  the  physician  see  a  dangerous  poison,  the 
kitchen-maid  may  see  nothing  more  than  an  inunaterial 
flaw  in  one  of  her  pans,  the  cook  may  behold  an  innocent 
means  of  recommending  herself  to  the  palate  through  the 
medium  of  the  eye.  Where  the  botanist  sees  a  rare,  and 
perhaps  new,  plant,  the  husbandman  sees  a  weed :  where 
the  mineralogist  sees  a  new  ore,  pregnant  with  some  new 
metal,  the  laborer  sees  a  lump  of  dirt,  not  distinguishable 
from  the  rest,  unless  it  be  by  being  heavier  and  more  trou- 
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blesome.'"  4.  His  memory;  and  here,  whether  tlie  trans- 
action is  ancient  or  recent,  whether  his  recollection  has 
been  refreshed  by  memorandum,  conversation,  &c. 

Chncurrent  and  conflicting  testimonies. 

§  ^3.  The  probative  force  arising  from  concurrent  tes- 
timonies is  the  compound  result  of  the  probabilities  of 
the  testimonies  taken  singly."  But  when  testimonies  con- 
flict or  clash  with  each  other,  we  must  form  the  best 
conclusion  we  can  as  to  their  relative  values. 

Things  to  be  considered  when  weighing  testimony  —  1. 
Consistency  of  the  narration  ;  2.  Possibility  and  prob- 
ability of  the  matters  related. 

*S  24.  There  are  two  thinsrs  which  must  never 
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^-  ''-'  be  lost  sight  of  when  weighing  testimony  of  any 
kind.  1.  The  consistency  of  the  different  parts  of  the 
narration.  2.  The  possibility  or  probability,  the  impos- 
sibility or  improbability,  of  the  matters  related :  which 
afiord  a  sort  of  corroborative  or  counter-evidence  of  those 
matters.  By  probability,  as  already  observed,'  is  meant 
the  likelihood  of  any  ,thing  to  be  true,  deduced  from  its 
conformity  to  our  knowledge,  observation  and  experience. 
When  a  supposed  fact  is  so  repugnant  to  the  laws  of 
nature,  assumed  for  this  purpose  to  be  fixed  and  immuta- 
ble,* that  no  amount  of  evidence  could  induce  us  to  be- 

'  1  Benth.  Jud.  Ev.  164-5. 

'  See  infrA,  §  73,  and  notes. 

^  Suprd,  §  7. 

*  The  judicial  proceedinga  of  modern  times  are  conducted  on  the  assumption 
that  the  laws  of  nature  are  fixed  and  immutable  ;  not  from  disbelief  in  mirac- 
ulous interposition,  but  because  such  interposition  is  unquestionably  rare ; 
and  it  would  be  dangerous  in  the  highest  degree  if  tribunals  were  allowed  to 
adopt  its  supposed  occurrence  as  a  principle  of  decision. 
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lieve  it,  such  supposed  fact  is  said  to  be  impossible^  or 
physically  impossible.  There  is  likewise  moral  impossi- 
bility, which,  however,  is  nothing  more  than  a  high  degree 
of  improbability. 

§  25.  As  the  knowledge,  observation  and  experience 
of  men  vary  in  every  imaginable  degree,  their  notions 
of  possibility  and  probability  might  naturally  be  ex- 
pected to  differ ;  and  we  continually  find  that  not  only 
are  the  most  opposite  judgments  formed  as  to  the 
credence  due  to  alleged  facts,  but  that  a  fact  which  one 
man  considers  both  possible  and  probable  another  holds 
to  be  physically  impossible.'  With  respect  to  this 
kind  of  impossibility,  our  notions  will  be  more  or  less 
*accurate  according  tp  our  acquaintance  with  the  ^^  -, 
laws  of  nature ;  for  many  phenomena  in  apparent  "-  ^ 
violation  of  her  laws  have  been  found,  on  examination, 
to  be  the  regular  consequences  of  others  previously 
unknown.  The  story  of  the  king  of  Siam  has  often  been 
quoted,  who  believed  everything  the  Dutch  ambassador 
told  him  about  Europe,  until  he  mentioned  that  the 
water  there  in  winter  became  so  hard  that  men,  horses, 
and  even  an  elephant  could  walk  on  it,  which  that 
monarch  at  once  pronounced  a  palpable  falesehood." 
About  three  centuries  and  a  half  ago,  when  Columbus 
declared  his  conviction  that  the  East  Indies  could  be 
reached  by  sailing  westward,  and  offered  to  ma,ke  the 
trial,  the  learned  world  was  prepared  to  demonstrate  its 

'  He  may  even  kriow  it  to  be  so :  e.  g.  —  A  plausible  but  fallacious  chain  of 
presumptive  evidence  tends  to  indicate  A.  as  the  person  who  committed  a 
crime  at  B.  His  guilt  may  seem  probable  to  C. ;  but  D.,  B.  and  F.  know  that 
it  is  impossible,  for  at  the  moment  the  crime  was  perpetrated  they  were  at  G., 
and  saw  A.  there. 

''  Locke,  bk.  4,  oh.  15,  §  5. 
4 
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physical  impossibility; '  while  similar  language  has, 
in  our  own  day,  been  applied  to  the  project  for  effecting 
the  passage  of  the  Atlantic  Ocean  by  steam.  So  the 
assertion  that  England  could  be  crossed  in  a  carriage 
traveling  at  the  rate  of  sixty  miles  an  hour ;  or  that  a 
message  could,  with  the  speed  of  lightning,  be  transmit- 
ted through  many  miles  of  sea,  at  the  depth  of  twenty 
or  thirty  fathoms,  would,  for  many  ages  past,  by  the 
great  bulk  of  mankind  at  least,  have  been  pronounced  a 
lie  too  gross  to  require  confutation ;  and  the  bare  sugges- 
tion that  a  message  might  be  transmitted  in  like  manner 
from  one  shore  of  the  Atlantic  to  the  other,  would  either 
have  consigned  a  man  to  confinement  as  a  hopeless  luna- 
tic, or  sent  him  to  the  stake  as  an  emissary  of  the  powers 
of  darkness.  And,  lastly,  different  persons  may  consider 
the  same  thing  possible,  or  even  probable,  for  very  oppo- 
site reasons.  In  the  infancy  of  aerostation,  when  its 
attempts  were  watched  with  anxiety  by  the  learned  and 
ridiculed  by  the  ignorant,  some  Japanese,  *on  see- 
'-  -■  ing  a  balloon  ascend  at  St.  Petersburg,  expressed 
no  surprise  whatever;  and  being  asked  the  cause  of 
theii'  unconcern,  said  it  was  nothing  but  magic,  and  in 
Japan  they  had  practitioners  in  magic  in  abundance.' 

Misrepresentation,  incompleteness  and  exaggeration. 

§  26.  Before  dismissing  this  subject,  it  is  to  be  ob- 
served, that  falsehood  in  human  testimony  presents  itself 
much  more  frequently  in  the  shape  of  misrepresentation, 

'  See  the  Life  of  Columbus,  by  Washington  Irving,  vol.  i.  bk.  3,  ch.  4.  A 
curious  fac-simile  of  th?  map  of  the  world,  as  during  the  middle  ages  it  was 
supposed  to  exist,  is  given  in  Miller's  Testimony  of  the  Rocks,  p.  863. 

'  3  Benth.  Jud.  Ev.  315.  The  Chapter  on  Improbability  and  Impossibility  in 
Bentham's  work  on  Judicial  Evidence  — bk.  5,  ch.  16  —  though  an  unfinished 
sketch,  and  by  no  means  free  from  error,  will  repay  perusal. 
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incompleteness,  or  exaggeration,  than  of  total  fabrica- 
tion.' "Qui  non  liberfe  veritatem  pronunciat,  proditor 
veritatis  est." "  A  lie  is  never  half  so  dangerous  as  when 
it  is  woven  up  with  some  indisputable  verity ;  and  hence 
the  use  of  the  comprehensive  form  of  oath  administered 
in  English  courts  of  justice,  that  the  deposing  witness  is 
to  tell  "  the  truth,  the  whole  truth,  and  nothing  but  the 
truth."  So,  an  extensive  field  of  mischief  is  opened  by 
mere  exaggeration:  for  "as  truth  is  made  the  ground- 
work of  the  picture,  and  fiction  lends  but  light  and 
shade,  it  often  requires  more  patience  and  acuteness  than 
most  men  possess,  or  are  willing  to  exercise,  to  distin- 
guish fact  from  fancy,  and  to  repaint  the  nan-ative  in  its 
proper  colors.  In  short,  the  intermixture  of  truth  dis- 
arms the  suspicion  of  the  candid,  and  sanctions  the  ready 
belief  of  the  malevolent."  ° 

,^ 
Divisions  of  evidence  —  Direct  and  indirect  evidence  — 

Direct  evidence — Indirect  or  circumstantial  evidence  — ■ 

Conclusive — Presumptive. 

*§  27.  There  are  several  divisions  of  evidence  r*  r,p.-i 
which,  although  in  some  degree  arbitrary,  it  will  '-  -' 
be  found  useful  to  bear  in  mind.  In  the  first  place,  then, 
evidence  is  either  direct  or  indirect;  according  as  the 

'  This  is  particularly  the  case  when  words  are  repeated.  "  II  tuono,  il  gesto. 
tutte  ci6  che  precede  e  cid  che  siegue.  la  differenti  idee  che  gli  uomiui 
attacano  alle  stesse  parole,  alterano  e  modificano  in  maniSra  i  detti  di  uu' 
uomo,  che  h  quasi  impossibile  il  repreterle  quali  precisamente  f  urono  dette. 
Di  pitl,  le  azioni  violente,  e  fuori  dell'  uso  ordinario,  quali  sono  i  veri  delitti, 
lasciano  traccia  di  se  nella  moltitudine  delle  circonstanze,  e  negli  eflfetti  che  na 
derivauo,  &c. :  ma  le  parole  nou  rimangono  che  nella  memoria,  per  lo  piu 
infedele,  e  spesso  sedotta,  degli  aacoltanti.  Egli  S  adunque  di  gran  lunga  piu 
facile  una  calunuia  suUe  parole  cha  suUe  azioni  di  un  uomo."— Beccaria,  Dei 
Delitti  e  delle  Pene,  §  8. 

••'  11  Co.  83  a ;  4  Inst.  Epil. 

'  Tayl.  Evid.  §  46,  5th  Ed.,  and  Lectures  there  cited. 
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principal  fact  follows  from  the  evidentiary  —  tlie  factum 
frohandum  from  the  factum  prolans  —  immediately  or 
by  inference.'  In  Jurisprudence,  however,  direct  evi- 
dence is  commonly  used  in  a  secondary  sense,  viz. :  as 
limited  to  cases  where  the  principal  fact,  or  factum  pro- 
handum,  is  attested  directly  by  witnesses,  things  or  docu- 
ments.' Indirect  evidence,  known  in  forensic  procedure 
by  the  name  of  "  circumstantial  evidence," "  is  either  con- 
clusive or  presumptive ;  coTwlusive,  where  the  connection 
between  the  principal  and  evidentiary  facts  —  the  fac- 
tum prohandum  and  factum  prolans  —  is  a  necessary 
consequence  of  the  laws  of  nature ;  presumptive,  where 
it  only  rests  on  a  greater  or  less  degree  of  probability.' 
P^g  -,  In  practice  this  latter  is  termed  *"  presumptive  evi- 
'-"'-'  dence ; "  obviously  a  secondary  sense  of  the  word ; 
for  direct  evidence  is  in  truth  only  presumptive,  seeing 

1  "  Prima  quidem  ilia  partitio  ab  Aristotele  tradita,  consensum  fere  omnium 
meruit,  alias  esse  probationes  quas  extr^.  dicendi  ratiouem  acciperet  orator ; 
alias  quas  ex  causS  tralieret  ipse,  et  quodammodo  gigneret.  Ideoque  illas 
d  rexyovi,  id  est  inartificiaUs  ;  has  lrr£'x''0i^5,  id  est  artiflcicUes  vocaverunt ;" 
Quintil.  Inst.  Orat.  lib.  5,  o.  1.     See  also  Heinec.  ad  Pand.  pars  4,  §  116. 

'  "  Omnis  nostra  probatio  aut  directa  est  aut  obliqua.  Directa  cum-  id  quod 
probare  volumus  ipsis  tabulis  aut  testimoniis  continetur.  Obliqua  cum  id 
quod  intendimus  ex  tabulis  aut  testimoniis  argumentando  coUigitur : "  Vinnius, 
Jurispr.  Contract,  lib.  4,  c.  35.  See  also  1  Stark.  Evidence,  15, 3rd  Ed. ;  and  Id. 
31,  4th  Ed. 

'  It  may  be  doubted  whether  these  terms  are,  strictly  speaking,  synonymous. 
Circumstantial  evidence  is  that  species  of  indirect  evidence  which  municipal 
law  deems  sufficiently  proximate  to  form  the  basis  of  judicial  decision. 
Where,  for  instance,  philosophical  or  historical  truths  are  established  by 
remote  inference  or  analogy  from  facts,  the  evidence  of  those  truths  is  indi- 
reot,  but  can  scarcely  be  called  circumstantial. 

*  "  Dividuntur  (signa)  in  has  primas  duas  species,  quod  eorum  alia  sunt  quae 
necessaria  sunt,  quse  Grseci  vocant  TSHjxrjtza  ;  alia  non  necessaria,  que  djj/ieTa. 
Priora  ilia  sunt  quse  aliter  habere  se  non  possunt  *  »  »  Alia  sunt  signa 
non  necessaria,  que  siHora  Grseci  vocant:"  Quintil.  Inst.  Drat.  lib.  5,  c.  9, 
Some  editions  have  ilxaia  instead  of  elxdra. 
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that  it  rests  on  a  presumption  of  tlie  accuracy  and  verac- 
ity of  witnesses,  things  or  documents.' 

Meal  and  personal  evidence. 

§  28.  Again,  evidence  is  either  real  or  personal!  By 
real  evidence  is  meant  evidence  of  which  any  object 
belonging  to  the  class  of  things  is  the  source,  persons 
also  iacluded  in  respect  of  such  properties  as  belong  to 
them  in  common  with  things.'  This  sort  of  evidence 
may  be  either  immediate,  where  the  thing  comes  under 
the  cognizance  of  our  senses ;  or  reported,  where  its  exist- 
ence is  related  to  us  by  others.  Personal  evidence  is 
that  which  is  afforded  by  a  'human  agent ;  either  in  the 
way  of  discourse,  or  by  voluntary  signs.  Evidence  sup- 
plied by  observation  of  involuntwry  changes  of  counte- 
nance and  deportment'  comes  under  the  head  of  real  evi- 
dence.* 

Original  and  derivative  evidence  —  Forms  of  derivatme 

evidence. 

§  29.  The  next  division  of  evidence  deserves  particu- 
lar attention,  both  for  its  own  sake,  and  because  it  will 
be  found  to  run  through  the  whole  system  of  English 
forensic  procedure."  It  is  this,  that  all  evidence  is 
either  original  or  unw^iginal.  By  original  evidence  is 
meant  evidence,  either  ab  intr4  or  ab  extr^,  which  has 

'  Bu.'prd,,  §  7. 

'  1  Bentli.  Jud.  Bv.  53v^ 

8  3  Bentli.  Jud.  Ev.  36  ;  and  1  Id.  53.  TUs  is  the  "  evidentia  rei  vel  faeti" 
of  the  civilians.  Mascard.  de  Prob.  Quast.  8 ;  Calv.  Lexic.  Jurid.  ;  1  Hagg. 
Cons.  Eep.  105.     See  infrd,,  bk.  3,  pt.  3. 

■*  We  have  slightly  deviated  from  the  definition  given  in  1  Benth.  Jud.  Ev. 
53,  54. 

'  See  bk.  1,  pt.  1,  and  bk.  3,  pt.  3,  ch.  3  and  4. 
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an  independent  probative  force  of  its  own ;  unoriginal, 
also  called  derivative,  transmitted  or  secondhand  evi- 
dence, is  that  whicli  derives  its  force  from,  througli,  or 
under,  some  other.  And  of  this  derivative  evidence, 
there  are  five  forms.  1.  When  supposed  oral  evidence 
r-^  t)/7-i  *^^  delivered  through  oral :  this  is  hearsay  evi- 
'-  ^  ^  dence,  in  the  strict  and  primary  sense  of  the  term. 
2.  When  supposed  written  evidence  is  delivered  through 
written.  3.  When  supposed  oral  evidence  is  delivered 
through  written.  4.  When  supposed  written  evidence  is 
delivered  through  oral.  5.  When  real  evidence  is  re- 
ported, either  by  word  of  mouth  or  otherwise.' 

Infirmity  of  derivative  evidence. 

§  30.  The  infirmity  of  derivative  evidence  as  compared 
with  its  primary  source  will  be  apparent  on  the  slightest 
reflection.  Take  the  most  obvious  case,  —  supposed  oral 
evidence  delivered  through  oral.  A.  deposes  that  B.  told 
him  that  he  witnessed  a  certain  fact.  If  B.  were  the  de- 
posing witness  there  would  be  only  two  chances  of  error 
in  believing  his  testimony  :  viz.,  that  he  may  have  been 
mistaken  as  to  what  he  thought  he  witnessed ;  or,  that 
his  narrative  may  be  intentionally  false.  But  when  his 
testimony  comes  to  us  ohstetricante  manu^'  through  the 
relation  of  A.,  two  fresh  chances  of  error  are  introduced, 
viz.,  that  A.  may  have  either  mistaken  the  words  uttered 
by  B.,  or  may  intend  to  misrepresent  them.  There  is  in- 
deed an  additional,  although  Aveak,  chance  of  obtaining 
the  truth  through  double  falsehood  or  mistake.     E.  g., 

'  See  3  Benth.  Jud.  Ev.  396. 

*  This  expression  is  to  be  found  in  the  Vulgate,  Job,  xxvi.  13 :  "  Spiritus  ejus 
ornavit  coelos,  &  obstetricnnte  manu  ejus  eductus  est  coluber  tortuosus."  See 
also  Exod.  i.  16  :  "  Quando  Obstetrieabitis  Hebrseas,  &c." 
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the  question  is,  at  a  certain  time  was  X.  at  a  certain  place. 
A.  was  there  and  saw  him ;  but,  intending  to  deceive  B., 
tells  him  he  was  not.  B.  believes  this  ;  but  with  the  in- 
tention of  deceiving,  says  to  C,  that  A.  told  him  that  X. 
was  there.  In  relying  on  this  supposed  statement  of  A., 
vouched  by  B.,  C.  has  got  the  truth.'  It  is  perhaps  su- 
perfluous to  add  that  the  danger  increases  the  greater  the 
number  of  media  through  which  evidence  has  come ;  for 
with  *each  additional  witness,  or  other  medium,  r*  no-i 
two  fresh  chances  of  error  are  introduced."  '-       -' 

Pre-appointed  and  casual  evidence. 
§  31.  We  shall  notice  one  other  division,  the  value  of 
which  has  been  too  much  overlooked.  Evidence  is  either 
p re-appointed,'  otherwise  cs^^di  pi'e-constitiited,^  ov  casual." 
Pre-appointed  evidence  is  defined  by  Bentham,  in  one 
place,"  to  be  where  "  the  creation  or  preservation  of  an 
article  of  evidence  has  been,  either  to  public  or  private 
minds,  an  object  of  solicitude,  and  thence  a  final  cause  of 
'  arrangement  taken  in  consequence,  in  the  view  of  its 
serving  to  give  effect  to  a  right,  or  enforce  an  obligation, 
on  some  future  contingent  occasion ;  the  evidence  so  cre- 
ated and  preserved  comes  under  the  notion  of  pre-ap- 
pointed evidence."  In  another  place '  he  speaks  of  it  as 
written  evidence,  created  with  the  design  of  being  em- 
ployed on  the  occasion  and  for  the  purpose  of  some  suit, 
or  cause,  not  individually  determined.     Under  this  head 

'  See  Lacroix,  Calcul  des  Probabilit^s,  §  142. 

"  For  the  proof  of  historical  facts  by  derivative  evidence,  see  the  second  Part 
of  this  Introduction. 

'  "  Pre-appointed  evidence  ;  "  1  Benth.  Jud.  Bv.  56  ;  2  Id.  435. 

■"'  Preuves  Preconstituees ;  Bonnier,  Traite  des  Preuves,  §§  97  and  379,  2nd 
Ed.;  and  part.  2,  liv.  3. 

»  "  Casual  Evidence,"  Bentham's  Rationale  of  Evidence,  &c.,  App.  A.,  ch.  8. 

6  3  Benth.  Jud.  Ev.  435. 

'  1  Id.  .56. 
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come  public  documents :  such  as  records,  registers,  &c., 
together  with  deeds,  wills,  contracts  and  other  instra- 
ments  for  the  facilitating  of  proof  on  future  occasions ; 
which  are  drawn  up  by  individuals  either  in  compliance 
with  the  positive  requirements  of  law,  or  with  a  view  to 
the  convenience  of  themselves  or  others.  But  it  is  a  mis- 
take to  assume  that  this  kind  of  evidence  must  necessa- 
rily be  in  a  written  form.'  When  a  party  about  to  do 
a  deliberate  act  calls  particular  persons  to  witness,  ia 
order  that  they  may  be  able  to  bear  testimony  to  it  on 
r*  oqn  *fiitiiJ'e  occasions,  their  evidence  is  pre-appointed 
L  -^  J  QP  pre-Gonstituted,  as  much  as  a  deed  which  pro- 
fesses to  be  made  in  witness  of  the  matters  which  it  con- 
tains. There  are .  several  instances  in  the  Anglo-Saxon 
laws,  where  sales  were  required  to  be  haade  in  the  pres- 
ence of  particular  classes  of  persons,  or  in  particular 
places."  A  nuncupative  will  under  the  29  Car.  2,  c.  3,  s. 
19,  was  not  good  unless  the  testator  "bid  the  persons 
present,  or  some  of  them,  bear  witness  that  such  was  his 
will,  &c. ;  "  '  and  the  2  &  3  Will.  4,  c.  75,  s.  8,  enacts  that 
any  person  may,  "  either  in  writing  at  any  time  during 
his  life,  or  verbally  in  the  presence  of  two  or  more  wit- 
nesses during  the  illness  whereof  he  died,  direct  that  his 
body  after  death  be  examined  anatomically,  cfec."  *  Any 
evidence  not  coming  under  the  head  of  "  pre-appointed 
evidence  "  may  be  denominated  "  casual  evidence." ' 

'  See  Bounier,  Traitg  des  Preuves,  §§  379,  880,  2nd  Ed. 

'  See  those  collected  in  1  Greenl.  Ev.  5^  362,  note  (4),  7tli  Ed. 

» See  now  7  Will.  4  &  1  Vict.  c.  26,  o.  11. 

■*  The  direction  given  in  Matth.  xviii.  15,  16,  seems  a  clear  case  of  unwritten 
pre-appointed  evidence :  "  If  thy  brother  shall  trespass  against  thee,  go  and 
tell  him  his  fault,  &c.  But  if  he  will  not  hear  thee,  then  take  with  thee  one 
or  two  more,  that  in  the  mouth  of  two  or  three  witnesses  every  word  may  be 
established."     See,  also.  Genesis,  xxiii  17,  18. 

'"  Casual  Evidence,"  Bentham's  Rationale  of  Evidence,  &c.,  App.  A.,  ch.  8. 
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Judicial  evidence. 

§  32.  Having  considered  the  subject  of  evidence  apart 
from  jurisprudence  and  judicature,  for  the  sake  of  dis- 
tinction termed  "  natural "  or  "  moral  evidence,"  we  pro- 
ceed to  tliat  of  "  Judicial  Evidence,"  whicli  is  a  species 
of  the  former,  with  a  view  of  showing  its  essential  dif- 
ference and  characteristics. 

Definition. 

§  33.  "  Judicial  evidence  "  may  be  defined  the  evidence 
received  by  courts  of  justice  in  proof  or  disproof  oi  facts, 
the  existence  of  which  comes  in  question  before  them. 
Bjfaets  here  must  be  understood  the  res  gestae  of  some 
suit,  or  other  matter,  to  which  when  ascertained  the  law 
is  to  be  applied ;  for  although  in  logical  accuracy  the 
existence  or  non  existence  of  a  la^o  is  a  question  of  fact, 
it  is  rarely  spoken  of  as  such,  either  by  jurists  or  prac- 
titioners." By  "law"  here  we  mean  the  general  law  of 
each  country,  which  its  tribunals  are  bound  to  know 
without  proof ;  for  they  are  not  bound,  at  least  in  general, 
to  take  judicial  cognizance  of  local  customs"  or  the  laws 

'  Voet.  ad  Pand.  lib.  22,  tit.  '3,  n.  8  ;  Huberus,  Prsel.  Jur.  Civ.  lib.  22,  tit.  3, 
n.  7  ;  Vinnius,  Jurispr.  Contr.  lib.  4,  cap.  25  ;  Bonnier,  Traite  des  Preuves,  §§ 
2  and  23,  2nd  Ed.  See  also  Co.  Litt.  283  a  ;  1  Stark.  Ev.  9,  3rd  Ed.,  and  12,  4th 
Ed. 

'  Heinec.  ad  P.  and  Pars  4,  §  119  ;  Id.,  Pars  1,  §  103;  Co.  Litt.  115  b-  175  b; 
Tayl.  Ev.  §  5,  5th  Ed. 
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of  foreign  nations '  —  the  existence  of  bott  of  wMcli  must 
be  proved  as  facts,  (a) 

■  Story,  Confl,  Laws,  §  637,  et  seq.  5tli  Ed. ;  Ph.  and  Abj.  Ev.  624;  Tayl.  Ev. 
§  5,  5th  Ed. 

e 

(a)  There  are  comparatively  few  matters  of  which  the  courts  will  take  judicial 
notice,  without  proof.  But  the  courts  of  this  country  are  much  more  liberal 
in  this  respect  than  the  courts  of  England,  and  that  for  the  reason  that  In 
this  country  there  is  less  jealousy  of  the  power  of  courts,  and  less  apprehen- 
sion of  danger  that  their  powers  will  be  tyrannically  or  oppressively  exercised, 
because  they  are  created  by,  and  derive  all  their  support  from,  the  people,who 
can  make  or  unmake  them,  if  necessity  requires.  But  in  this  country  even, 
the  courts  do  not  overstep  the  ordinary  limits  of  common  sense  and  sound  dis- 
cretion in  the  exercise  of  this  power  ;  but  there  are  matters  so  fixed,  so  cer- 
tain, so  essentially  a  part  of  the  ordinary  and  usual  experience  of  mankind, 
that  to  require  proof  in  reference  to  their  existence  or  operations  would  be 
over  nice,  and  productive  of  useless  expense  and  hardship  upon  parties. 
Therefore,  our  courts  will  take  judicial  notice,  without  proof,  of  all  public  acts 
of  the  State ;  but  private  acts,  or  acts  that  are  confined  in  their  operation  to'a 
few  persons,  and  have  no  general  application  or  effect,  must,  if  relied  upon,  be 
set  forth  in  the  pleadings,  and  proved  upon  trial,  the  same  as  any  other  fact. 
Bowie  V.  Gity  of  Kansas,  51  Mo.  454  ;  Comngton  Drawbridge  Go.  v.  Shepard,  20 
How.  (XT.  S.)  327. 

Acts  that  affect  public  rights,  as  acts  giving  authority  to  individuals  or  cor- 
porations to  make  erections  or  improvements  in  public  navigable  streams 
which  affect '  the  rights  of  navigation,  fishery,  or  any  common,  public  right, 
will  be  regarded  as  public  acts,  although  not  specially  made  so  in  the  act 
itself,  and  although  its  benefits  or  advantages  are  confined  to  a  few  persons. 
Hammond  v.  Inloes,  4  Md.  138. 

It  would  seem,  however,  that  this  rule  must  be  restricted  to  cases  where  pub- 
lic rights  are  measurably  affected,  and  where,  except  for  the  "  act,"  the  acts 
done  in  pursuance  of  it  would  be  a  public  nuisance  ;  that  is,  it  must  be  such 
an  invasion  of  public  and  common  rights  as  to  put  every  person  upon  inquiry 
as  to  the  legality  or  otherwise  of  the  act. 

In  order  to  make  an  "  act"  a  public  "act"  within  the  rule,  it  is  not  neces- 
sary that  it  should  be  applicable  equally  to  the  whole  State,  but  any  act,  which, 
although  confined  to  a  particular  district,  or  part  of  the  State,  even  though 
confined  to  a  single  township,  or  a  part  of  a  township,  if  it  applies  equally  to 
such  district,  part  of  the  State,  or  township,  is  a  "  public  act,"  of  which  courts 
will  take  judicial  notice  without  proof.  Thus  it  has  been  held  that  a  special 
act  of  the  legislature  extending  the  power  of  a  single  public  officer,  as  an  act 
extending  the  jurisdiction  of  a  certain  town  constable  throughout  the  county, 
is  such  an  act  as  courts  are  bound  to  notice  without  proof.  Bixler  v.  Parker, 
3  Bush  (Ky.),  166 :  Levy  v.  State.  6  Ind.  381.     So  of  ah  act  under  which  a  person 


86  INTRODTJOTION. 

Its  rules  either  exclusionary  or  investitive. 

r*  Q01  *§  ^^-  Jiidicial  evidence,  as  already  observed, 
■-  -'  is  a  species  of  tlie  genus  "  evidence ;"  and  is  f or 
the  most  part  nothing  more  tlian  natural  evidence  re- 
claims the  oflace  of  judge  of  a  particular  court.  Olwrk  v.  Com.,  29  Penn.  St.  129. 
So  of  an  act  for'the  protection  of  fish  in  a  certain  river.  Burnham  v.  Waster, 
5  Mass.  266.  So  of  an  act  providing  for  the  survey  of  certain  lands  in  a  par- 
ticular county,  and  providing  that  no  sales  of  any  portion  of  such  lands  should 
be  made  unless  surveyed  and  marked.  Pierce,  v.  Kimball,  9  Greenleaf  (Me.),  54. 
But  contra,  see  AUiegheny  v.  Nelson,  Z^  Penn.  St.  332.  So  where  an  act,  other- 
wise private  and  local,  contains  provisions  that  are  public  and  general,  the  act, 
although  partly  local  and  partly  public,  will  be  deemed  a  public  act,  which 
need  not  be  plead  or  proved.  People  v.  MeOann,  16  N.  Y.  61 ;  Williams  v.  The 
People,  24  id.  407. 

Thus,  an  act  authorizing  a  municipal  corporation  to  raise  money  by  tax, 
which  also  contained  a  clause  that  restricted  or  changed  the  jurisdiction  of  the 
courts  in  reference  to  actions  in  which  such  corporation  was  a  party,  was  held 
to  be  a  public  statute,  of  which  the  court  would  take  judicial  notice.  Brerzv. 
Ihe  Mayor  of  N.  T.,  6  Rob.  (N.  Y.)  330. 

It  will  often  be  found  difficult  to  determine  precisely  what  statutes  are,  and 
what  are  not,  "  public  statutes"  when  the  statute  only  applies  to  a  municipal 
corporation,  or  a  certain  district  of  the  State.  But  the  real  test  applied  by  the 
courts,  and  the  real  guide,  seems  to  be,  that  an  act  which  applies  equally  to  all 
persons  within  the  district  designated,  or  to  all  persons  doing  or  omitting  to  do 
a  particular  act,  is  a  public  statute  within  the  rule.  Thus  in  Kirk  v.  JYorviU, 
1  T.  R.  125,  Buller,  J.,  says :  "  Though  it  be  true  that  an  act  of  parliament  relat- 
ing to  trade  in  general  is  ^  public  act,  yet  a  statute  which  relates  only  to  a 
certain  trade  is  a  private  one."  But  in  King  v.  Briggs,  Skin.  428,  the  court 
defined  the  distinction  between  an  act  partly  private  and  partly  public,  in  this 
way,  "  although  an  act  concern  a  particular  thing,  and  therefore  is  private  in 
its  nature,  yet  if  a  forfeiture  be  given  to  the  King  by  it,  this  makes  it  a  public 
act." 

So  in  Samuel  v.  Evans,  2  T.  R.  569,  the  court  held  that,  independent  of  the 
statute  of  Anne,  an  act  providing  that  the  sheriff  might  assign  the  bail  bond 
was  a  public  statute,  of  which  the  court  would  take  notice  without  its  being 
either  plead  or  proved. 

In  Holland's  case,  4  Coke,  79  a,  the  learned  reporter  defined  the  distinction 
between  public  statutes  and  private  statutes  thus  :  "  The  rule  of  the  law  is, 
that  of  general  statutes  the  court  ought  to  take  notice,  although  they  be  not 
pleaded  ;  otherwise  of  special  or  particular  statutes  ;  therefore,  for  the  better 
understanding  of  your  books  in  this  point,  and  which  shall  be  said  in  j udg- 
ment  of  law,  statutum  generale,  and   which  is  statutum,  specials,  it  is  to  be 
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strained  or  modified  by  rules  of  positive  law.'  Some  of 
these  rules  are  of  an  exclusionwry  nature,  and  reject  as 
legal  evidence  facts  in  themselves  entitled  to  considera- 

' "  Probatio  est  &ctTis  judiciaUs,  quo  de  facto  dubio  fides  fit  judici."  Heineo. 
ad  Pand.  pars  4,  §  115.  "  Probatio  est  intentionis  uostrse  legitima  fides,  quam 
judici  facit  aut  actor,  aut  reus."  Mattli.  de  Prob.  c.  1,  n.  1.  See  also  Voet.  ad 
Pand.  lib.  23,  tit.  3,  n.  1.  "  Probatio  est  ostensio  rei  dubise  per  legitinios  modos 
judici  facienda,  in  causis  apud  ipsum  judicem  controversis,  &c.  Nee  in  defi- 
nitiono  omisi' per  legitimos  modos,'  hac  de  causa,  quia  multi  sunt  modi,  ex 
quibua  fit  probatio,  ut  per  testes,  per  instrumeuta,  per  evidentiam  facti,  per 
justam  prassumptionem,  per  conjecturam,  et  per  multos  alios  modos,  &c.  Ea 
enim  ratione  dixi  legitimos,  ut  ostenderem  huj  usmodi  probationes  juxta  legia- 
normam  debere  fieri  in  huj  usmodi  probationibus  observatam,  boo  est  secun- 
dum formam  libelli,  secundum  quam  pronuntiandum  est  ex  allegatis :"  Mas- 
cardus  de  Prob.  Quaest  2,  n.  17,  31,  22,  23. 

known,  that  "  generate  diciiur  a  genere,  etc.,  speeiale  a  specie  ;  "  and  tbere  are 
genus,  species  et  individua.  Spirituality  is  genus  ;  bishopric,  deanery,  etc.,  are 
species,  and  bishopric,  or  deanery  of  Norwich  is  individual.  Therefore,  it  was 
resolved  in  this  case  that,  forasmuch  as  the  act  of  21  Henry  8  concerns  the 
whole  spirituality  in  general,  it  was  a  general  act,  of  which  the  judges  ought 
to  take  notice ;  and  in  Olaypool  v.  Carter,  Pasch.  31,  it  was  held  that  an  act  of 
Parliament  relating  to  Eton  and  Winchester  colleges  was  a  particular  act, 
of  which  the  judge  should  not  take  notice.  So  in  Elmer  v.  Gate,  2  Roll.  466, 
that  the  stat.  of  30  Bliz.,  relating  to  leases  made  by  bishops,  was  a  special  act, 
because  it  concerned  the  bishops  only,  who  are  but  species  of  spirituality." 
******** 

Thus  it  will  be  seen  that,  although  an  act  may  affect  very  many  persons, 
yet,  if  it  is  not  equal  and  general  in  its  application  to  all,  in  the  State  or  the 
locality  to  which  it  relates,  it  is  a  private  act,which  must  be  plead  and  proved  ; 
but,  if  it  is  general  in  its  effect,  and  applies  equally  to  all  within  the  locality 
to  which  it  relates,  it  is  a  public  act,  of  which  the  courts  will  take  judicial 
notice .  This  is  the  modern  rule,  which  varies  essentially  from  the  doctrine 
advanced  in  some  of  the  reports.  Tet,  whenever  a  purely  private  act  provides 
in  certain  events  a  forfeiture  to  the  government,  or  in  the  case  of  a  corpora- 
tion, that  the  government  in  a  certain  contingency  may  take  the  property,  they 
are  deemed  public  acts.  Jenkins^.  Union  Turnpike- Oo.,  1  Gaines'- Cas.  (N . 
Y.)  86. 

AnA  indeed  all  acts  which  in  anywise  concern  the  government,  or  any  of  its 
co-ordinate  branches,  may  be  said  to  be  public.  Dwarris  on  Statutes,  Vol.  2, 
p.  464. 

So  all  acts  in  amendment  of  acts  declared  public  by  the  terms  of  the  origi- 
nal act.    Bank  of  Utica  v.  Smedes,  3  Cowen  (N.  T.),  684. 

So  acts  authorizing  all  corporations  of  a  particular  class  to  do  certain  acts,  as 
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tion.  Others  again  are  wtat  may  be  called  investitive, 
i.  e.,  investiiig  natural  evidence  witli  an  artificial  weiglit ; 
and  even  in  some  instances,  attributing  tlie  property  of 

all  the  railroads  of  the  State  to  subscribe  for  the  stock  of  other  roads.  White 
V.  Syracuse  &  TJtica  B.  B.  Go.,  14  Barb.  (N.  T.)  559. 

Or  indeed  any  statutes,  providing  penalties  or  remedies  affecting  all  persons 
who  may  offend  against  them,  when  all  persons  may  come  within  their  pur- 
view, are  regarded  as  public.  Pierce  v.  Kimball,  9  Greenleaf  (Me.),  54 ;  Hendee 
V.  Ayres,  13  Pick.  (Mass.)  344. 

Charters  of  municipal  corporations  are  public  acts,  whether  so  declared  in 
the  act  creating  them  or  not,  and  need  not  be  alleged  in  the  pleadings,  or 
proved  on  the  trial,  in  actions  where  the  provisions  of  such  charters  become 
material.  State  v.  Sherman,  43  Mo.  310 ;  Gripag  v.  Gibb,  3  Black  (U.  S.),  519  ; 
Alexander  v.  Milwaukee,  14  Wis.  347 ;  BreU  v.  McDonald,  7  Kan.  436 ;  Gase  v. 
Mobile,  30  Ala.  588 ;  Terry  v.  Milwaukee,  15  Wis.  490 ;  JanemiUe  v.  Milwaukee, 
etc.,  B.  B.  Go.,  7  id.  484;  Swaine  v.  Gomstock,  18  id.  468 ;  Smith  v.  Flourney, 
47  Ala.  345 ;  Bretz  v.  Mayor  of  IT.  T.,  6  Rob.  (N.  Y.)  335 ;  FaunUeroy  v.  Hanni- 
bal, 1  Dill.  (XJ.  S.)  118  ;  Hawthorne  v.  Hoboken,  3  Vroom  (N.  J.),  73 ;  Swaine  v. 
Gomstock,  18  Wis.  463  ;  Payne  v.  Treadwell,  16  Cal.  330,  and  all  amendments 
thereto.   Hawthorne  v.  Hoboken,  ante  ;  Terry  v.  Milwaukee,  ante. 

But  when  municipal  corporations  are  formed  under  a  general  law,  their 
organization  and  all  the  legal  steps  requisite  to  perfect  their  organization 
must  be  proved.  So,  where,  by  the  terms  of  the  charter,  the  question  of 
acceptance  is  submitted  to  the  people,  its  acceptance  by  them  must  be  duly 
alleged  and  proved.    Johnson  v.  Gommion  Council,  16  Ind.  337. 

By-laws  of  a  municipal  corporation  are  private  acts  and  will  not  be  judici- 
ally noticed.  Tucker  v.  Gom.,  4  Bush  (Ky.),  40 ;  Mooney  v.  Kennett,  19  Mo. 
551 ;  Gox  V.  St.  Louis,  11  id.  431 ;  Garvin  v.  WeUs,  8  Clarke  (Iowa),  386 ;  Barker 
V.  Mciyor  of  iV.  Y.,  17  Wend.  (N.  Y.)  But  city  courts  will  take  judicial 
notice  thereof.  Gonboy  v.  Iowa  Gity,  3  Clarke  (Iowa),  90 ;  State  v.  Zieber,  11 
id.  407. 

Charters  of  private  corporations  are  private  acts,  unless  made  public  by  the 
terms  of  the  act  creating  them,  and  must  be  proved.  Drake  v.  Flewellon,  33 
Ala.  674;  Tucker  v.  Oom.,S  Bush  (Ky.),  440;  'Perdicaris  v.  Trenton,  etc.,5 
Dutcher(lSr.  J.),  367. 

In  Kentucky,  courts  are  now  by  statute  required  to  take  judicial  notice  of  all 
laws,  public  or  private.  Gollier  v.  Baptist,  etc.,  Soc. ,  48  B.  Monr.  (Ky.)  68  ;  but 
otherwise  of  charters  of  banks  authorized  to  issue  notes.  Buell  v.  Waryier, 
38  Vt.  570  ;  Davis  v.  Bank  of  Fulton,  31  Ga.  59 ;  Bank  of  Newberry  v.  Or.  G. 
B.  B.  Co.,  9  Rich.  (S.  C.)  495  ;  Shaw  v.  State,  8  Sneed  (Tenn.),  86 ;  State  Bank 
V.  Watkins,  1  Bng.  (Ark.)  138. 

But  courts  -vvill  not  take  judicial  notice  of  the  value  of  their  notes  although 
used  as  currency,  nor  of  the  depreciation  of  the  national  currency.  Feemster 
V.  Bingo  5  Monr.  (Ky.)  336  ;  Madawell  v.  Holmes.  40  Ala.  391 ;  but  see  State 
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evidence  to  tliat  whicli  abstractly  speaking  has  no  pro- 
bative force  at  all. 


Bank  v.  Watkins,  1  Bng.  (Ark.)  133,  contra.  But  courts  will  take  judicial 
notice  of  the  kind  of  currency  in  use,  and  that  gold  and  silver  coin  is  no  longer 
used  as  such,  but  has  become  an  article  of  traflBc  and  merchandise.  U.  S. 
V.  American  Gold  (Join,  1  Woolw.  (U.  S.)  317 ;  La/mpton  v.  Hazzard,  3  Monr. 
(Ky.)  149  ;  Janes  v.  Omrstreet,  4  id.  547  ;  and  that  contracts  made  at  a  particu- 
lar time  are  made  in  reference  to  the  particular  currency  then  in  use.  Buford 
V.  Tucker,  44  Ala.  89  ;  also  of  the  genuineness  and  value  of  Amerian  coin,  as 
dimes,  eagles,  etc.,  and  in  a  case  where  in  an  indictment  the  respondent  was 
charged  with  the  larceny  of  a  gold  coin  called  an  American  eagle  without 
stating  its  value,  this  was  held  sufficient.  Daily  v.  State,  lOInd.  536  ;  U.  8.  v. 
Burns,  5  McLean  (XJ.  S.),  33 ;  U.  8.  v.  King,  id.  308.  But  the  value  of 
foreign  coin  or  currency  must  be  proved,  unless  its  value  has  been  fixed  by 
congress.  Kermott  v.  Ayer,  11  Mich.  181 ;  McButt  v.  Hoge,  3  Hilt.  (N.  Y.  G.  P.) 
81.  Courts  will  not  take  j  udicial  notice  of  local  customs,  or  the  meaning  of 
devices  used  in  a  particular  trade,  and  the  same,  if  relied  upon,  must  be 
proved  ;  Johnson  v.  Bdberison,  31  Md.  416  ;  Wheeler  v.  Webster,  1  B.  D.  Smith 
(N.  Y.),  1  ;  Harsh^.  North,  40  Penn.  St. 341  ;  Humphreyamlle,eta.,  Co.^.Vt.,etc., 
Co.,  33  Vt.  93  ;  Turner  v.  Fish,  38  Miss.  306  ;  but  otherwise  of  a  general  custom 
of  merchants  throughout  the  State;  Smith  v.  Miller,  43  N.  Y.  171 ;  Branson  v. 
Windsor,  8  id.  183  ;  or  of  one  so  universal  and  general  that  persons  are  pre- 
sumed to  know  of  it.  McKinnon  v.  Bliss,  31  N.  Y.  306  ;  Munn  v.  Burch,  35 
111.  35 ;  Oregory  v.  Baugh,  4  Rand.  (Va.)  611.  And  of  the  law  merchant, 
Jmoell  V.  Centre,  35  Ala.  498,  and  of  commercial  usage  as  to  days  dies  non,  as 
Sundays  and  Christmas.  Sassur  v.  Farmers'  Bank,  4  Md.  409.  Courts  will  not 
generally  take  notice  of  historical  facts.  MoKinnon  v .  Bliss,  31  N.  Y.  306  ; 
Gregory  v.  Baugh,  4  Band.  (Va.)  611.  Except  matters  of  public  history  affect- 
ing the  whole  State  or  people.  Simonton  v.  Columbian  Ins.  Co.,  37  N.  Y.  174  ; 
Payne  v.  Treadwell,  16  Cal.  330 ;  Bice  v.  Shook,  37  Ark.  137 ;  Eillebreur  v. 
Mwphy,3  Heisk.  (Tenn.)  846;  Guyler  v.  TerriU,  1  Abb.  (U.  S.)  169;  Stofi:es  v. 
Jfoc/fcen,  63  Barb.  (N.  Y.)  145.  Wood  v.  Wilder,  48  N.  Y.  164;  Ferdinand  v. 
State,  39  Ala.  706.  As  of  the  existence  of  civil  war  in  the  country.  Swinner- 
ton  V.  Columbia  Ins.  Co.,  ante. 

Or  of  the  separation  of  churches  of  the  same  denomination,  as  the  separa- 
tion of  the  Methodist  church  into  two  national  bodies  under  the  name  of  the 
Methodist  Church  North,  and  Methodist  Church  South.  Humphrey  v.  Burn- 
side,  4  Bush  (Ky.),  315.  Or  that  a  certain  college  is  a  national  institution.  Ox- 
ford Mate,  8  E.  &  B.  184.  Of  the  division  of  a  State  into  towns.  State  v.  Powers, 
35  Conn.  48  ;  King  v.  Kent,  39  Ala.  543.  , 

Of  the  political  and  social  condition  of  the  people  of  the  country  over  which 
their  jurisdiction  extends.  Irioin  v.  PhiUips,  5  Cal.  140.  Of  who  from  time  to 
time  presides  over  the  patent  office,  or  other  executive  or  judicial  department 
of  the  government,  even  though  for  a  temporary,  rather  than  a  permanent 
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Necessity  and  use  of. 

§  35.  And  here  the  question  presents  itself,  whence 
the  necessity,  whence  the  utility  of  such  rules  ?     Doubtful 

purpose.  York  <&  Mwryland  Line  B.  R.  Co.  v.  Winans,  17  How.  (U.  S.)  30. 
As  to  the  history  of  a  county ;  the  places  where  courts  are,  or  formerly  have 
been  held  therein,  and  as  to  the  times  when  said  courts  were  held,  and  when 
the  change  in  the  place  or  time  of  the  holding  of  courts  was  made.  Boh- 
ertson  v.  Teal,  9  Tex.  344 ;  Moss  v.  Austell,  2  Cal.  183.  And  that  it  has  adopted 
townships,  and  when.  Bock  Island  v.  Steele,  31  111.  548.  Of  who  are  public 
officers  of  the  State,  executive  or  judicial,  and  of  any  changes  therein  ;  the  time 
when  their  term  of  office  commenced,  and  when  it  ended,  also  of  the  genuine- 
ness of  their  signatures.  People  v.  Johr,  22  Mich.  461 ;  Heizer  v.  State,  12  Md. 
330.  As  who  is  governor.  Wells  v.  Jackson,  etc.,  Co.,  47  N.  H.  335  ;  Dewees  v. 
Cal.  Co.,  33  Eep.  570  ;  and  of  appointments  made  by  him  under  the  constitu- 
tion and  laws.  State  v.  Mans,  8  Humph.  (Tenu.)  110.  Of  who  are  judges  of 
subordinate  courts.  Kilpatrick  v.  Com,.,  31  Penn.  198.  Of  orders  issued  by 
competent  military  authority.  New  Orleans  v.  Templeton,  30  La.  Ann.  141 ; 
Lanfier  v.  Mester,  18  id.  497;  Taylor  v.  Graham,  id.  656  ;  of  who  are  justices 
of  the  peace  in  the  county  where  the  court  is  held,  and  of  the  genuineness  of 
their  signatures.  Qraham  v.  Anderson,  43  111.  514 ;  Chambers  v.  People,  4 
Scamm.  (111.)  351. 

Who  are  elected  sheriffs,  time  when  their  term  of  office  commences  and 
when  it  ends,  and  of  the  genuineness  of  their  signatures.  Bayland  v.  Wynns, 
adm.,  37  Ala.  32  ;  Alexander  v.  BurnJiam,  18  Wis.  199  ;  Wetherbee  v.  Dunn,  32 
Cal.  106  ;  Dyer  v.  Flint,  31  111.  80  ;  IngraJiam  v.  State,  37  Ala.  17.  But  not 
who  are  deputy  officers,  sheriils  or  otherwise.  Ward  v.  Henry,  19  Wis.  76  ; 
Joyce  V.  Joyce,  5  Cal.  449  ;  State  Bank  v.  Gurran,  5  Eng.  (Ark.)  142  ;  Lund  v. 
Patterson,  Minor  (Ala.),  14.  Who  are  the  officers  of  the  court,  and  in  a  case 
where  the  word  clerk  was  omitted  from  ih.e  jurat  of  an  affidavit,  it  was  held 
sufficient,  as  the  court  was  bound  to  know  who  was  clerk,  and  whether  his  sig- 
nature was  genuine.  Mayor  v.  State,  2  Sneed  (Tenn.),  11  ;  Dyer\.Loat,S1 
LI.  179  ;  Thompson  v.  Haakill,  21  id.  215  ;  BUlwp  v.  State,  30  Ala.  34.  But  not 
who  are  officers  of  other  courts.     NorweU  v.  MoHenry,  1  Mann.  (Mich.)  327. 

That  a  certain  person  is  an  attorney.  People  v.  Nevins,  1  Hill  (N,  Y.),  134. 
And  of  the  genuineness  of  his  signature  connected  with  professional  acts  done 
by  him,  but  not  in  cases  in  which  he  is  himself  a  party.  Masterson  v.  Le- 
Clare,  4  Minn.  163.  Also  of  what  attorneys  have  appeared  in  a  cause. 
Symmes  v.  Mayor,  31  Ind.  443.  Who  are  executive  and  judicial  officers  of  the 
United  States,  elected  or  appointed  in  pursuance  of  the  constitution  or  laws 
of  congress.  Tork  &  Md.  Line  B.  B.  Co.  v.  Winans,  17  How.  (U.  S.)  30.  Who 
are  registrars  of  a  county.     Fanclier  v.  DeMoniegre,  1  Head  (Tenn.),  40. 

Of  general  elections.  Bice  v.  Mead,  22  How.  Pr.  (N.  Y.)  445  ;  Davis  v.  Best, 
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and  disputed  facts,  it  may  be  said,  forming  the  subject- 
matter  about  which  natural  and  judicial  evidence  are 
alike  conversant,  and  truth  being  ever  one  and  the  same, 

2  Clarke  (Iowa),  96 ;  State  v.  Minnick,  15  id.  123.  But  not  of  elections  in  other 
States  except  where  it  is  fixed  by  act  of  congress.  Taylor  v.  Menne,  35  Barb. 
(N.  T.)  272 ;  Bale  v.  Wilson,  16  Minn.  525.  And  who  are  elected  to  fill  certain 
ofBces,  when  their  term  begins,  when  it  ends,  and  of  all  changes  therein, 
whether  by  death,  resignation  or  otherwise,  and  of  the  genuineness  of  their 
signature.  Alexander  v.  Burnham,  18  Wis.  199  ;  Wells  v.  Jackson,  47  N.  H. 
235  ;  Ex  parte  Peterson,  83  Ala.  74  ;  State  v.  Williams,  5  Wis.  308 ;  Heizer  v. 
State,  12  Ind.  330  ;  Ragland  v.  Winn,  1  Ala.  270  ;  Templeton  v.  Morgan,  16  La. 
Ann.  438 ;  Bagland  v.  Winns'  Admr.,  37  Ala.  32. 

Of  the  resignation  or  coming  in  of  public  oflScers.  Six  parte  Peterson,  33  Ala. 
74;  State  v.  Willixms,  5  Wis.  308;  Seizer  v.  State,  12  Ind.  880.  And  of  the 
duties  imposed  upon  persons  or  officers  by  State  or  national  law  respecting  par- 
ticular matters.  Semple  v.  Hagar,  27  Cal.  163.  Of  the  jurisdiction  of  courts  of 
the  State  and  of  the  United  States,  and  of  the  acts  giving  it.  MesTike  v.  Van 
Baren,  16  Wis.  819  ;  Bretz  v.  Mayor,  etc.,  of  N.  T.,  6  Rob.  (N.  Y.)  326.  That  the 
State  and  townships  are  political  bodies.  Le  Grange  v.  Chapman,  11  Mich.  499. 
Of  constitutions  of  other  States  and  powers  thereby  given  to  courts.  Butcher 
V.  Brovmamlle,  2  Kan.  70.  That  public  streets  in  cities  are  public  highways. 
Whittaker  v.  Mghth  Av.  B.  R.  Co.,  5  Bob.  (N.  Y.)  650.  That  municipal  corpo- 
rations have  the  power  to  improve  streets.  Murray  v.  Titcomh,  19  Ind.  135. 
Of  the  navigability  of  the  streams  of  the  State.  Nearderhauser  .v.  State,  28 
Ind.  257 ;  Brown  v.  Seofield,  8  Barb.  (N.  Y.)  387.  But  not  as  to  what  streams 
arce  fioatable.  Adsity.  Allen,  42  1'i.  Y.  378;  Rhodes  y.  Otis,  38  Ala.  578.  Of 
the  facilities  for  public  travel  between  different  points,  the  great  lines  of  pub- 
lic travel  and  their  connections.  Manning  v.  Oasparie,  27  Ind.  399 ;  Smith  v. 
N.  T.  Central  R.  R.  Co.,  43  Barb.  (N.  Y.)  225  ;  Mayhee  v.  Camden  &  Amboy  R. 
R.  Co.,  45  N.  Y.  514 ;  Hines  v.  Cochran,  13  Ind.  175.  Also,  of  facts  that  are  » 
part  of  the  experience  of  the  day,  as  the  usual  length  of  time  required  for  steam 
passage  across  the  Atlantic.  Oppenheim  v.  Wolf,  3  Sandf.  Ch.  (N.  Y.)  571 ;  49 
N.  Y.  Legal  Obs.  259.  Of  the  coincidence  of  the  days  of  the  week  and  month. 
State  V.  Hammett,  2  Eng.  (Ark.)  492  ;  Sprawl  v.  Lawrence,  33  Ala.  106 ;  See- 
man  V.  Owen,  81  id.  167;  Mechanics'  Bank  v.  Gibson,  7  Wend.  (N.  Y.)  460 ; 
Bavis  V.  Petticolas,  34  Lex.  27.  Of  the  terms  of  court  in  the  State,  their  com 
mencement  and  close.  Pugh  v.  State,  2  Head  (Tenn.),  227  ;  Morgan  v.  State,  12 
Ind.  448 ;  MeGinness  v.  State,  24  id.  500  ;  Bethune  v.  Hale,  45  Ala.  522.  Of 
the  area  of  an  established  county  and  the  towns  of  which  it  is  composed. 
Board  of  Commissionera  v.  Spittler,  13  Ind.  385 ;  Kidder  v.  Blaisdell,  45  Me. 
461.  And  where  in  an  indictment  an  offense  is  stated  to  have  been  committed 
in  a  certain  town,  without  naming  the  county,  it  is  sufficie'nt,  as  the  court  will 
take  judicial  notice  of  the  county  in  which  the  town  is  situated.  Vanderwer- 
ker  V.  People,  5  Wend.  (N.  Y.)  530.  But  in  England  the  -rule  is  otherwise. 
6 
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must  not  any  rules  shackling  the  minds  of  tribunals  in 
its  investigation  be  a  useless,  if  not  miscliievous,  adjunct 
to  laws  ?     On  examination  however  it  will  appear  that  a 

Anonymous,  1  Chitty,  31 ;  Bex  v.  Bown,  Burr.  42  ;  Brune  v.  Tkompmn,  2  A.  & 
E.  789.  Of  what  lands  are  held  by  the  general  government  in  the  State  ;  Lewi) 
T.  Harris,  31  Ala.  689 ;  of  the  boundaries  of  the  State  ;  State  v.  Dunwall,  3 
K.  I.  480  ;  and  of  all  agreements  in  reference  thereto ;  id. ;  Thomas  v.  Stig- 
ers,  5  Barr,  480  ;  and  of  all  changes  therein  ;  People  v.  Snyder,  41  N.  T.  397  ; 
and  of  counties  ;  Boss  v.  Beddick,  1  Scam.  (111.)  73  ;  State  v.  Tootle,  2  Harring. 
(Del.)  541 ;  Ooodwin  v.  Appleton,  9  Shep.  (Me.)  453  ;  Ham  v.  Ham,  39  Me.  263 ; 
State  V.  Jackson,  id.  291 ;  and  of  municipal  corporations,  when  the  boundaries 
are  defined  in  the  act  creating  them  ;  Qriffing  v.  QUib,  2  Black  (XJ.  S.),  519  ; 
City  Council  of  Montgo-nery  v.  M.  &  W.  Plank  Boad  Co.,  31  Ala.  79;  Ham  v. 
Ham,  39  Me.  263;  Chapman  v.  Wilber,  6  Hill  (N.  Y.),  475  ;  Bronson  v.  Glea- 
son,  7  Barb.  (N.  T.)  472  ;  but  not  where  their  boundary  is  purely  a  matter  of 
municipal  regulation,  or  of  record  under  general  laws  ;  Brune  v.  Tlwmpson,  2 
Gale  &  D.  110. 

Courts  will  take  judicial  notice  of  all  matters  that  are  a  part  of  the  experi- 
ence and  common  knowledge  of  the  day ;  Oppenheim  v.  Wolf,  3  Sandf. 
Ch.  (N.  Y.)  571  ;  as  that  certain  provinces  are  in  a  foreign  country,  and  that 
they  have  governments,  and  courts,  and  that  their  courts  proceed  according  to 
the  usual  course  of  the  common  law ;  Lazier  v.  Westcott,  26  N.  Y.  146  ;  Cooke 
V.  Wilson,  37  Eng.  Law  &  Eq.  361 ;  but  otherwise  when  the  government  baa 
not  recognized  such  foreign  province ;  Grierson  v.  Myrie,  9  Ves.  347 ;  and  it 
will  take  judicial  notice  whether  such  government  has  been  recognized  by  the 
government  under  whose  jurisdiction  it  acts.  Taylor  y.  Barclay,  2  Sim.  213. 
So  of  wars  in  which  this  government  is  engaged,  whether  domestic  or  foreign ; 
Bolder  v.  Huntingfield,  11  Ves.  292 ;  but  not  of  wars  in  which  foreign  coun- 
tries are  engaged ;  Bex  v.  De  Berenger,  3  M.  &  S.  67  ,■  nor  of  articles  of  war 
unless  published  under  authority  of  the  government ;  Bex  v.  Withers,  5  T.  R, 
442 ;  of  the  political  divisions  of  the  country  and  the  location  of  States ; 
Price  V.  Page,  24  Mo.  65  ;  City  Council  of  Montgomery  v.  M.  &  W.  Plank  Boad 
Co.,  81  Ala.  79  ;  where  the  principal  rivers  of  the  State  lie,  what  sections  they 
traverse,  and  what  towns  or  cities  they  lie  in  ;  City  Council  of  Montgom- 
ery Y.  M.S  W.  Plank  Boad  Co.,  ante  ;  of  the  geographical  position  of  falls  on 
public  navigable  rivers,  and  whether  there  are  or  not  pilots  appointed  on 
it;  Cash Y.  Clarke  &  Co.,  1  Ind.  227;  that  other  States  have  constitutions, 
and  of  their  provisions.     Butcher  v.  Brownsoille,  2  Kan.  70. 

The  United  States  courts  will  take  notice  of  the  situation  of  a  port  in  a  for- 
eign country,  and  what  impediments,  if  any.  exist  in  its  entrance,  and  whether 
vessels  of  a  certain  draft  can  enter  it.  The  Peterhoff,  Blatchford's  Prize  Cases. 
463. 

While  courts  wUl  take  judicial  notice  of  all  the  public  statutes  and  laws  of 
the  State,  yet  it  will  not  take  judicial  notice  of  the  statutes,  or  common  law 
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system  of  judicial  proof  is  not  only  HgHy  salutary  and 
useful,  but  that  an  absolute  necessity  for  it  arises  out  of 
the  very  nature  of  municipal  law  and  the  functions  of 

of  another  State,  but,  any  person  relying  upon  sucli  statute,  or  common  law  of 
another  State,  must  prove  them,  as  any  other  fact  is  proved.  Ohumasero  v. 
Gilbert,  24  111.  393  ;  Wood  et  al.  v.  O'Gonnor,  38  Vt.  776 ;  Bape  v.  Beaton,  9 
Wis.  338 ;  Charlotte  v.  Ohoteau,  35  Mo.  465  ;  Stokes  v.  Macken,  61  Barb.  (N.  T.) 
145;  Heathorn  v.  Shepherd,  1  Blackf.  (Ind.)  159;  Andersons.  Anderson,  25 
Tex.  637 ;  Candit  v.  Blackwell,  4  Green  (N.  J.),  193 ;  Bnmhall  v.  Van  Gampen, 
8  Minn.  13 ;  Bemis  v.  McKenzie,  13  Fla.  553. 

In  the  absence  of  allegations  or  proof  to  the  contrary,  courts  will  presume 
that  the  laws  of  another  State  or  country  are  similar  to  those  in  the  State  in 
which  the  action  is  tried,  and  if  different  the  party  relying  upon  the  distinc- 
tion must  prove  what  the  law  really  is,  in  the  State,  the  benefit  of  whose  laws 
he  invokes.  Bemis  v.  McKenzie,  13  Pla.  553 ;  Taylor  v.  Boardman,  25  Vt.  581 ; 
Stokes  V.  Macken,  62  Barb.  (N.  T.)  145 ;  A^iderson  v.  Anderson,  23  Tex.  639  ; 
Folk  V.  Folk,  id.  653;  Careys.  B.  B.  Co.,  5  Clarke  (Iowa),  357 ;  Fellows  v. 
Menasha,  11  Wis.  558 ;  Bape  v.  Heaton,  9  Wis.  328 ;  Simms  v.  Express  Co.,  38 
Ga.  139 ;  Hoyt  v.  MoNill,  13  Minn.  890 ;  Stevens  v.  Boomer,  9  Humph.  (Tenn.) 
546;  Temple  v.  Eager,  37  Cal.  163;  Hammond  v.  Inloes,  4  Md.  138  ;  Palfrey  y. 
Portland,  etc.,  B.  B.  Co.,  4  Allen  (Mass.),  55. 

But  when  the  laws  of  the  State  in  which  the  trial  is  had  recognize  official 
acts  done  under  the  laws  of  another  State,  the  courts  of  the  State  recognizing 
such  acts  will  take  judicial  notice  of  the  laws  of  such  other  State,  so  far  as  is 
necessary  to  determine  the  validity  of  the  acts  alleged  to  be  in  conformity 
with  them.  Carpenter  v.  Dexter,  8  Wall.  (TJ.  S.)  513.  So  when  the  statutes 
of  another  State  upon  a  particular  matter  have  been  made  the  subject  of  a 
judicial  decision  in  a  State,  the  courts  of  such  State  will  take  judicial  notice 
of  it,  and  if  the  statute  has  been  repealed  or  altered,  proof  of  such  repeal  or 
alteration  must  be  duly  made.  Graham  v.  Williams,  21  La.  Ann.  594.  But  the 
presumption  that  other  States  have  adopted  the  same  laws  does  not  extend  to 
laws  imposing  a  penalty  or  forfeiture.  Hull  v.  Augustine,  23  Wis.  383  ;  Camr 
pion  V.  KiUe,  3  McOarter  (N.  J.),  476 ;  Cutter  v.  Wright,  32  N.  Y.  473 ;  Billings- 
by  V.  Bean,  11  Ind.  331. 

When  laws  are  unwritten,  they  may  be  proved  by  parol,  but  when  written 
as  statute  laws,  they  must  be  proved  by  the  production  of  the  laws  them- 
selves. Taylor  v.  Bunyan,  9  Iowa,  532  ;  Stevens  v.  Boomer,  9  Humph.  (Tenn.) 
546  ;  Crosby  v.  Huston,  1  Tex.  303 ;  Brimhall  v.  Van  Cam/pen,  8  Minn.  13 ; 
Woodard  v.  O'Connor,  38  Vt.  776. 

When  the  statute  of  another  State  has  been  incorporated  into  an  act  of 
Congress,  it  will  be  recognized  without  other  proof.  Flannigan  v.  Washing- 
ton Ins.  Co.,  7,  Barr  (Penn.),  806 ;  United  States  v.  Turner,  11  How.  (U.  S.)  663 ; 
United  States  v.  Phila.  &  N.  0.,  id.  684 ;  or  when  the  laws  of  one  State  or 
nation  are,  or  ever  have  been,  operative   in  another,  as   where  a   State  has 
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tribunals,  and  that  some  sucli  system  is  to  be  found 
among  tlie  legal  institutions  of  every  country,  we  think 
we  may  say,  without  a  single  exception. 

iormerly  wholly  or  in  part  been  under  the  jurisdiction  and  laws  of  another 
State,  the  laws  then  in  existence  need  not  be  proved.  So,  too,  where  the  State 
has  formerly  been  under  the  jurisdiction  of  a  foreign  government.  Thus, 
where  a  State  has  formerly  been  under  Spanish  or  Mexican  government  the 
courts  of  such  States  will  judicially  notice  the  laws  of  such  governments  in 
force  at  that  time,  so  far  aa  necessary  in  the  action  pending  before  it.  Doe  v. 
Bslaner,  11  Ala.  1028  ;  Clioteau  v.  Pierre,  9  Mo.  3 ;  Oa  v.  Soulard,  id.  581. 
So  courts  will  take  judicial  notice  of  all  public  bodies  incorporated  by  the 
State.  Jones  v.  Wales,  4  Mass.  245 ;  or  of  all  acts  of  incorporation  made  public 
by  statute.    Sussell  v.  Branham,  8  Blackf.  (Ind.;  277. 

The  common  law  of  all  the  States  is  presumed  to  be  the  same,  and  if  differ- 
ent it  must  be  proved  by  the  evidence  of  some  person  familiar  with  it.  War- 
ner v.  Lusk,  16  Mo.  103  ;  Bunno  v.  Davis,  7  Tex.  26  ;  Bemis  v.  McEinzie, 
13  Fla.  553  ;  StoTces  v.  Maeken,  62  Barb.  (N.  Y.)  145.  Or  the  court  may  act 
upon  its  own  knowledge  of  the  law  of  another  State,  and  if  it  errs,  as  to  its 
knowledge  thereof,  the  judgment  will  be  reversed.  State  v.  Delesdinier,  7 
Tex.  26.  But  the  United  States  courts  are  presumed  to  know  the  laws  of 
the  several  States,  and  will  take  judicial  notice  thereof.  Jasper  v.  Porter,  2 
McLean  (U.  S.),  579  ;  Merrill  v.  Dawson,  Hunt  (TJ.  S.),  563  ;  Jones  v.  Hays,  4 
McLean  (U.  S.),  521 ;  Wadsworth  v.  Spafford,  2  id.  168. 

In  the  case  of  isolated  and  peculiar  nations  not  holding  diplomatic  relations 
with  this  country,  parol  evidence  will  be  received  as  to  its  laws,  but  such 
evidence  will  only  be  allowed  as  conclusive,  when  it  is  so  direct  and  positive 
as  to  leave  no  doubt  or  ambiguity.  Wilcox  v.  PhUlips,  Wallace,  Jr.  (U.  S.),  47. 
State  courts  will  take  judicial  notice  of  all  public  acta  of  congress,  and 
pamphleta  iaaued  by  government  containing  them  may  be  read.  Hammond 
V.  Inloes,  4  Md.  138  ;  W?dte  v.  Guirons,  Minor  (Ala.),  331  ;  Temple  v.  Haga/r, 
27  Cal.  163  ;  Anonymous,  BuUer's  N.  P.  222 ;  BurmandY.  Nirat,  1  C.  &  P.  578  ; 
Bird  V.  State,  21  Gratt.  (Va.)  800  ;  Adm'r  v.  Ohubh,  16  Gratt.  284  ;  ^Y■ng^lt  v. 
Hawkins,  28  Tex.  452 ;  Buchanan  v.  Whitman,  36  Ind.  257.  And  of  laws 
relating  specially  to  the  State  in  which  the  trial  is  had.  Papin  v.  Myan,  32 
Miss.  21.  And  of  all  treaties  made  with  foreign  governments,  and  of  the 
power  of  the  president  under  the  same,  but  not  whether  the  powers  under  it 
have  been  exercised.  Dale  v.  Wilson,  16  Minn.  535  ;  Carson  v.  Smith,  5  id.  78; 
Montgomery  v.  Duley,  3  Wis.  709.  So  of  the  survey  of  lands  in  the  State  under 
acta  of  congress,  and  the  dedication  of  portions  of  them  to  certain  purposes. 
Dickenson  v.  Bruden,  30  111.  279  ;  Atwater  v.  Schenek,  8  Wis.  160.  Whether 
courts  will  take  judicial  notice  of  acts  of  congress  relating  only  to  the  District 
of  Columbia  quere  ?  Adm'r  v.  Chubb,  16  Gratt.  (Va.)  284,  yes  ;  Wi-ight  v.  Baton, 
10.  Johns.  (N.  Y.)  300,  no.  And  when  a  transaction  otherwise  lawful  is  un- 
lawful by  reason  of  provisions  in  acts  of  congress,  the  court  will  dismiss  the 
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A  handmaid  to  jwrisprudence — Expletwe  and  attributive 

justice. 

*§  36.  Tlie  evidence  adduced  in  courts  of  p^„.j-, 
justice,  being  as  it  were  a  handmaid  -to  juris-  '-  -^ 
prudence,  miglit  reasonably  be  expected  to  partake  of 

action,  even  though  the  point  is  not  raised  by  the  defense.  Kessel  v.  Albertia, 
56  Barb.  (N.  Y.)  363.  So,  too,  courts  will  take  judicial  notice  of  the  laying  out 
and  surveying  of  lauds  under  acts  of  congress,  and  of  the  method  of  their 
boundaries  and  descriptions.  Buchanan  v.  Whiteman,S6  Ind.  25  ;  Atwater  v. 
ScUnck,  9  Wis.  160 ;  Dickenson  v.  Breeden,  30  111.  279. 

And  of  the  geographical  divisions  of  the  State  when  necessary  to  the  deter- 
mination of  a  question.  Hinckley  v.  Beckwith,  23  Wis.  828  ;  Fancher  v.  De- 
Mmdague,  1  Head  (Tenn.),41 ;  Mossman  v.  Forrest,  27  Ind.  333  ;  Oommissioners 
V.  Spetter,  13  Ind.  235  ;  Winnepisseogee  Lake  Go.  v.  Young,  40  N.  H.  420  ;  King 
V.  Kent,  29  Ala.  542  ;  Martin  v.  Martin,  51  Me.  366 ;  Gfilberi  v.  Moline,  19  Iowa, 
319  ;  Rock  Island  v.  Steele,  31  111.  543.  Courts  are  bound  to  know  the  rules  of 
the  court  of  chancery.  Carter  v.  Pratt, ^  Md.  67.  So  its  own  rules.  Cherry 
V.  Baker,  17  Md.  75 ;  Pugh  v.  Robinson,  1  Tenu.  118.  But  not  the  rules 
of  another  court.  Scott  v.  Scott,  17  Md.  78  ;  Van  Sandan  v.  Turner,  L.  J.  (U. 
S.)  154.  Nor  of  a  scale  of  fees  adopted  by  it  under  the  provisions  of  a  statute. 
Pilkington  v.  Cooke,  17  L.  J.  141. 

Nor  of  the  rules  and  regulations  adopted  by  any  public  board  or  body 
whether  national  or  State,  but  such  regulations,  if  relied  upon,  must  be  proved. 
In  re  Eamsden,  1  B.  C.  Rep.  133  ;  Hensley  v.  Tarpey,  7  Cal.  288  ;  Palmer  v. 
Aldridge,  16  Barb.  (N.  Y.)  131.  Nor  of  the  rules  or  regulations  of  any  church 
or  society.  Young  v.  Ransom,  31  Barb.  (N.  Y.)  49.  Nor  of  the  customs  or 
regulations  of  any  particular  trade.  Dutch  &  Co.  v.  Mooney,  12  Cal.  534. 
Courts  will  take  judicial  notice  of  the  time  when  State  and  national  laws  go 
into  effect.  State  v.  Bailey,  16  Ind.  46;  Heuston  v.  Cincinnati,  etc.,  R.  R.  Co., 
id.  275 ;  Berliner  v.  Waterloo,  14  Wis.  378 ;  Attorney-General  v.  Foote,  11 
id.  14.  So  of  their  repeal,  or  any  changes  therein.  State  v.  O'Connor,  13  La. 
Ann.  486.  All  acts  found  among  the  public  laws,  bearing  the  governor's  sig- 
nature, are  presumed  to  have  been  constitutionally  passed.  111.  Cent.  R.  R. 
Co.  V.  Wren,  43  111.  77 ;  Bedard  v.  Hall,  44  id.  91. 

All  acts  of  the  legislature  are  presumed  to  have  been  constitutionally 
passed,  and  so  far  as  extrinsic  evidence  is  concerned,  this  presumption  is  con- 
clusive.   People  V.  Mahany,  13  Mich.  481. 

But  in  Illinois  it  is  held  that  the  contrary  may  be  proved  by  the  production 
of  a  duly  certified  copy  of  tlie  legislative  journal,  but  not  by  reference  to  the 
original  journal,  as  the  courts  do  not  take  judicial  notice  of  such  journals 
or  of  their  genuineness.     Chah  v.  CusAman,  45  111.  119 ;  Coleman  v.  Dobbins, 
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the  nature  and  follow  the  law  of  the  science  to  which  it  is 
ancillary.  And  this  impression  is  confirmed,  not  re- 
moved, by  a  closer  examination  of  the  subject ;  for  it 

9  Ind.  156.  So  courts  take  judicial  notice  of  the  maritime  law.  Chandler  v. 
Graves,  2  H.  Blackstone,  606.  Courts  will  not  take  notice  of  the  rates  of 
interest  in  another  country  or  State,  nor  in  the  absence  of  proof  will  it  pre- 
sume that  interest  is  allowed  upon  a  contract,  note  or  other  obligation, 
made  in  such  country  or  State.  Ingram  v.  Brinkard,  14  Tex.  351 ;  Oooke  v. 
Crawford,  1  id.  9 ;  Cmendar  v.  Guild,  4  Cal.  350 ;  Ramsay  v.  MeCamUy,  3 
Tex.  189. 

The  laws  of  a  foreign  country,  or  of  another  State,  may  be  proved  by  the  tes- 
timony of  any  person  who  knows  them,  whether  statutory  or  common  law,  and 
the  person  by  whom  such  proof  is  made  need  not  be  a  lawyer,  but  he  must  be 
able  to  satisfy  the  court  that  he  is  in  a  position  to  know  them,  and  the  court 
must  be  satisfied  that  he  does.  American  Life  Insurance  Trust  Co.  v.  Mosen- 
agle,  Weekly  Notes  of  Cases  (Penn.),  Vol.  1,  p.  419.  The  judgments  of  a  court 
of  a  foreign  country,  properly  authenticated  by  the  clerk  of  the  court  in  which 
they  were  rendered,  and  duly  certified  by  the  secretary  of  State,  and  of  the 
governor  of  the  province  with  the  provincial  seal,  will  be  treated  as  evidence. 
Lazier  v.  Wescott,  26  N.  T.  146. 

Courts  will  take  judicial  notice  of  its  own  records  and  of  their  genuineness. 
State  V.  Postlethwaite,  14  Iowa,  446 ;  State  v.  Schilling,  id.  455.  But  it  will 
not  in  one  case  take  judicial  notice  of  the  record  in  another  case  pending  in 
the  same  court.  People  v.  De  La  Querre,  34  Cal.  73.  But  it  will  of  the 
records  in  a  case  on  trial.  Paggett  v.  Curtis,  15  La.  Ann.  551.  Nor  that  other 
suits  are  pending  in  the  same  court  involving  the  same  questions.  Lake 
Merud  Water  Co.  v.  Oowles,  31  Cal.  215.  Nor  of  the  pendency  of  actions  in 
the  federal  courts  to  settle  the  same  questions.  Vassault  v.  Seitz,  31  Cal.  225. 
Nor  will  it  take  judicial  notice  of  any  thing  outside  the  record.  Hence  when 
the  record  does  not  show  that  a  declaration  was  filed  in  the  cause,  it  will  not 
be  presumed  that  one  was  filed.  Dart  v.  Lowe,  5  Ind.  131.  Nor  will  it  take 
judicial  notice  that  a  nolle  pros  or  conviction  was  entered  by  it  in  an  action  in 
another  county.    State  v.  Edwards,  19  Wis.  674. 

United  States  courts  will  take  judicial  notice  that  a  discharge  in  bankruptcy 
has  been  regularly  obtained  Lathrop  v.  Stewart,  5  McLean  (U.  S.),  167. 
Courts  will  not  take  judicial  notice  of  the  genuineness  of  the  signatures  of  the 
parties  in  a  cause.  Alderson  v.  Bell,  9  Cal.  315.  Nor  do  they  judicially  know 
that  lager  beer  is  intoxicating;  People  v.  Hait,  34  How.  Pr.  (N.  Y.)  289; 
nor  that  wine  is  not;  Jackson  v.  State,  19  Ind.  313;  but  the  courts  of 
Indiana  d^  judicially  know  that  wJiisky  is ;  Carman  v.  State,  18  Ind. 
54 ;  and  it  is  said  that  the  police  courts  of  Texas  will  take  judicial  notice 
that"  peach  and  honey  "  is  a,  gentleman's  drink.  (Unreported  case.)  Courts 
will  not  take  judicial  irotice  of  facts  not  in  themselves  of  judicial  cognizance, 
as  that  Daniel  Webster  does  not  reside  in  the  State  of  New  York  ;   W/mler  v. 
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will  be  found  that  the  same  reasons  whicli  give  birth,  to 
municipal  law  itself,  show  the  necessity  for  some  author- 
itative regulation  of  the  proofs  resorted  to  in  its  admin- 

Webster,  1  E.  D.  Smith  (N.  T.  C.  P.),  1 ;  WilUe  v.  Bolster,  3  id.  327 ;  nor  of  the 
value  of  an  attorney's  services  in  a  case  tried  before  it ;  Pearson  v.  Da/rring- 
ton,  33  Ala.  237 ;  nor  what  is  a  fair  and  reasonable  or  usual  commission  on  ac- 
ceptances ;  Seymour  v.  Morrow,  11  Barb.  (N.  T.)  80 ;  nor  of  the  ordinary  abbre- 
viation of  proper  names.  Stephens  v.  State,  11  Ga.  335  ;  Bussell  v.  Ma/rtin,  15 
Tex.  238.  But,  contra,  see  where  it  was  held  that  a  note  signed  "  Christ.  A." 
would  be  treated  as  a  note  signed  "  Christopher  A. ; "  Weaver  Y.  MeElhenon, 
13  Mo.  89 ;  but  will  of  ordinary  abbreviations  of  common  words,  as  that 
"  adm'r  "  stands  for  administrator  ;  Moseley's  Adm'r  v.  Masten,  37  Ala.  216  ; 
nor  that  "  John  Smith  "  and  "  Hon.  John  Smith  "  are  the  same  person ;  Ells- 
worth v.  Moore,  5  Clarke  (Iowa),  486;  but  identity  of  name  ia.prima  facie  evi 
dence  of  identity  of  person  ;  6itt  v.  Watson,  18  Mo.  374 ;  and  a  certificate  of 
birth,  death  or  marriage  from  the  proper  office  is  admissible  as  evidence,  with- 
out proof  that  the  person  named  in  the  certificate  is  the  same  in  reference  to 
whom  the  certificate  is  to  be  used  as  evidence.  The  identity  of  name  is  prima 
facie  proof  of  identity  of  person,  and  if  not  so  ui  fact,  the  opposite  party  must 
prove  it.  Hubbard  y.  Lees  &  Purdon,  1  L.  R.  (Ex.)  355.  But  courts  will  not 
take  judicial  notice  that  "New  York"  is  not  in  the  State  where  the  trial  is 
had  :  Bradshaw  v.  Mayfield,  18  Tex.  21 ;  or  that  "  New  Orleans  "  is  in  the 
State  of  Louisiana  ;  Biggins  v.  Collier,  6  Mo.  568  ;  or  that  "  St.  Louis  "  is  in  the 
State  of  Missouri ;  Ellis  v.  Pa/rk,  8  Tex.  205  ;  or  that  a  note  payable  at  "  New 
Orleans,  La.,"  is  payable  in  New  Orleans,  State  of  Louisiana  ;  Bussell  v.  Mar- 
tin, 15  Tex.  238;  nor  that  "  Dublin"  is  in  Ireland.  Kearney  v.  King,  1  Chit. 
28.  But  the  courts  of  England  do  judicially  know  that  "  Geelong,  Colony  of 
Victoria,"  is  a  place  outside  of  England.  Cooke  v.  Wilson,  1  C.  B.  (N.  S.)  153. 
Forms  of  attestation  in  other  States  must  be  proved.  Trigg  v.  Conway,  1 
Hemp.  t,Tenu.)  538.  Quantities  of  land  contained  in  certain  courses  and  dis- 
lances  must  be  shown.  Tison  v.  Smith,  8  Tex.  147.  Courts  will  not  take  judi- 
cial notice  that  a  woman  past  49  years  of  age  is  past  child-bearing.  Overhill's 
Trusts,  In  re,  17  Eng.  Law  &  Bq.  323.  Courts  will  not  recognize  a  private 
seal,  whether  of  an  officer  or  a  private  person.  Beach  v.  Workman,  20 
N.  H.  379 ;  Barrett  Nav.  Co.  v.  Shower,  8  Dowl.  (C.  P.)  173 ;  111.  Gent. 
B.  B.  Co.  y.  Johnson,  40  111.  35.  They  will  take  notice  of  the  seasons, 
and  of  the  time  when  certain  agricultural  products  mature,  and  when 
the  season  of  harvesting  arrives ;  Floyd  v.  Bicks,  14  Ark.  286 ;  but  not  of 
the  vicissitudes  incident  thereto.  Dixon  v.  Nichols,  39  111.  372.  So  of  the  or- 
dinary course  of  transactions  of  human  life,  and  whatever  ought  generally  to 
be  known,  as  the  peculiar  nature  of  lotteries  and  how  they  are  generally  car- 
ried on.  BouUemet  v.  State,  38  Ala.  83.  (But  this  is  so  only  when  the  lotteries 
exist  by  virtue  of  State  laws.)  The  age  of  a  person,  if  material,  must  be  proved. 
Stephenson  v.  State,  28  Ind.  27.     On  the  trial  of  an  issue  directed  by  a  court  of 
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istration.  But  in  order  to  set  this  in  a  clear  light,  we 
must  point  attention  to  a  distinction  often  overlooked, 
and  the  losing  sight  of  -which   has   been  the  source  of 

equity  the  judge  before  whom  the  trial  is  had  will  take  judicial  notice  of  the 
terma  of  the  order.  Wood,  v.  Thompson,  1  Car.  &  M.  171.  So  of  the  day  of  the 
week  on  which  a  certain  day  of  the  month  was  ;  Hanson  v.  Bhackleton,  4  Dowl. 
(P.  C.)  48 ;  that  a  child  born  two  months  after  marriage,  when  the  husband  had 
not  access  to  the  mother  before  marriage,  is  not  his  child.  Rex  v.  Luffe, 
8  East,  203.  On  what  day  the  king  died  ;  Henry  v.  Cole,  2  Ld.  Eaym.  811 ;  of 
the  general  law  Of  bankers,  and  that  they  have  a  lien  on  the  securities  of  their 
customers  for  advances  made  or  services  rendered ;  Barnett  v.  Brandon,  6  M. 
&  G.  630 ;  that  rain  falls.  Fay  v.  Prentice,  14  L.  J.  (N.  S.)  298.  Courts  will 
not  take  judicial  notice  of  what  is  meant  by  the  words  "  whaling  voyage"  in 
a  policy  of  insurance ;  ChUd  v.  Sun  Mutual  Ins.  Go.,  3  Sandf.  (N.  T.)  26 ;  but  it 
will  of  the  meaning  of  words  in  certain  usual  and  common  combinations. 
Bap.  Cfiurch  v.  Brooklyn  Mre  Ins.  Co.,  28  N.  T.  153 ;  Doions  v.  Sprague,  2 
Keyes,  57. 

If  a  party  relies  upon  a  statute  either  as  a  ground  of  action  or  defense,  he 
must,  notwithstanding  the  fact  that  it  is'  a  public  statute  of  which  the  court 
takes  judicial  notice,  set  forth  in  his  declaration,  or  in  his  pleadings,  such 
facts  as  tring  him  clearly  within  the  provisions  of  the  statute,  or  if  in  de- 
fense, where  no  special  plea  is  required,  show  such  facts  as  bring  his  case 
within  the  statute,  and  if  there  are  any  exceptions  or  provisos  in  the  act,  he 
must  show  negatively  that  the  matter  pleaded  is  not  within  the  provisos  or 
exceptions.  This  was  expressly  held  in  (fill  v.  Scrivens,  7  Durnford  &  E.  27 ; 
unless  the  proviso  or  exception  is  in  a  subsequent  substantive  clause  or  stat- 
ute, and  is  not  connected  with  the  enacting  clause  by  any  word  of  reference ; 
in  which  case  it  is  a  matter  of  defense  for  the  other  party,  and  need  not  be 
negatived  in  the  pleadings.  Id. ;  Rex  v.  Jukes,  8  D.  &  E.  542 ;  Rex  v.  HaU,  1 
id.  320 ;  Steele  v.  Smith,  1  Ham.  &  Aid.  94. 

■In  Muller's  Case,  4  Ct.  of  Claims  (U.  S.),  61,  the  rule  was  stated  thus :  "Where 
the  enacting  clause  of  a  statute  makes  an  exception  to  the  general  provisions 
of  the  act,  a  party  pleading  the  provisions  of  the  statute  must  negative  the 
exception,  hit  when  the  exception  is  contained  in  a  proviso,  and  not  in  the 
enacting  clause,  the  party  pleading  the  statute  need  not  negative  the  exception. 
It  is  for  the  other  party  to  set  it  up  in  avoidance  of  the  other  provisions  of  the 
statute.  McGlone  v.  Prosser,  31  Wis.  273 ;  Lynch  v.  People,  16.  Mich.  472.  A 
pleading  setting  forth  the  cause  of  action,  or  defense  in  the  language  of  the 
statute  relied  on,  is  sufficient.  Ountery.  Bale  Co.,  44  Ala.  639  ;  and  he  need 
set  forth  no  more  facts  or  circumstances  than  are  necessary  to  support  the 
pleading  under  the  statute.    Hewett  v.  Harvey,  46  Mo.  368. 

There  is  still  another  matter  which  should  be  borne  in  mind,  and  that  is, 
that  where  a  statute  gives  a  remedy  where  none  existed  at  common  law,  or 
where  it  makes  an  act  lawful  which  is  not  so  regarded  at   common   law,  the 
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mucli  mistake  and  confusion.  According  to  writers  on 
natural  law,  justice  is  divided  into  expletive  and  atPribu- 
five.  '     By  the  former  —  sometimes    also   denominated 

'  Burlamaqui,  Principes  du  Droit  de  la  Nature  et  des  Gens,  pt.  1,  oh.  xi,  § 
11  ;  Grotius,  De  Jur.  Bell,  ac  Pac.  lib.  1,  cap.  1,  §  viii.  "  Fabultatem  respicit 
justitia  expletrix,  aptitudinem  respicit  attributrix  i  "  Grot,  in  loc. 

party  must  state  in  his  pleadings,  and  show  upon  the  trial  such  a  state  of 
.  facts  as  bring  his  case  clearly  within  the  provisions  of  the  statute  as  well  as 
all  amendments  thereto.  But  where  the  statute  is  only  declaratory  of  a  com- 
mon-law right,  and  in  aid  thereof,  unless  it  in  some  way  varies  the  standing 
or  rights  of  parties  in  court,  the  statute,  or  any  circumstances  bringing  the 
party  within  the  provisions  thereof,  need  not  be  stated  in  the  pleadings,  but 
otherwise  when  the  statute  gives  any  rights  additional  to  the  common-law 
right,  or  varies  or  changes  the  status  of  the  parties.  Note  3  to  Duppa  v. 
Mayo,  1  Wm.  Saunders,  276 ;  ErUnger  v.  Bottceaii,  51  El.  94;  Ryaw  v.  State, 
32  Tex.  280 ;  Eastings  v.  Cunningham,  39  Cal.  137. 

In  actions  brought  upon  a  general  or  public  statute,  the  declaration  should 
state  such  facts  as  bring  the  case  within  the  statute,  and  should  state,  that  the 
act  complained  of  is  contrary  to  the  statute  in  such  cases  made  and  provided. 
Lee  V.  Clarke,  2  East,  332 ;  but,  if  the  facts  and  circumstances  set  forth  in  the 
pleading  are  sufficient  to  show  that  the  act  charged  is  in  point  of  fact  contrary 
to  the  statute  relied  on,  the  omission  of  the  words  "  contrary  to  the  form  of 
the  statute,"  will  not  be  treated  as  a  defect.  Hewett  v.  Harvey,  46  Mo.  368. 
It  is  the  substance,  and  not  the  form  of  the  pleading  that  controls.  State  v. 
BeMinger,  46  Mo.  106 ;  and  the  statute  need  not  be  set  forth  or  named  in  the 
pleadings,  as  the  courts  are  bound  to  take  j  udicial  notice  of  the  statute,  and 
whether  the  facts  set  forth  in  the  pleadings  are  sufficient  to  sustain  an  action 
or  defense  under  it.    McHarry  v.  Eastman,  7  Rob.  (N.  T.)  137. 

If  the  action  or  defense  is  predicated  upon  the  statute  of  another  State,  the 
statute  relied  on  must  be  set  forth  with  distinctness,  so  that  the  court  can  say 
upon  inspection  of  the  plea,  what  the  effect  of  the  law  is,,  and  a  pleading  that 
simply  avers  that  by  the  laws  of  the  State  where  the  contract  was  made,  cer- 
tain results  would  ensue,  is  not  an  averment  sufficient  to  support  any  proof  as 
to  what  the  fact  is.  Hoyt  v.  McNiel,  13  Minn.  390 ;  Boots  v.  Merriweather,  8 
Bush  (Ky.),  397. 

In  all  actions  brought  upon  a  private  statute,  the  act  must  be  recited,  and 
such  facts  stated  as  disclose  a  right  of  action  under  It,  and  no  more  of  the  act 
will  be  noticed  by  the  court  than  is  set  forth  in  the  declaration  ;  and  the  same 
is  equally  true  as  to  the  pleadings  where  the  statute  is  relied  upon  in  defense 
to  an  action.  Kirk  v.  Nowell,  1  D.  &  E.  125 ;  Hewett  v.  Harvey,  46  Mo.  106 ; 
Ounter  v.  Hale  Co.,  44  Mo.  639. 

In  all  cases  where  the  statute  is  set  forth  either  in  the  declaration  or  plead- 
ings, great  care  should  be  observed,  to  set  it  forth  correctly,  as.  in  the  case  of 
a  miarecital  of  a  general  statute  advantage  may  be  taken  of  it  either  by  gen- 
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rigorous  justice,  perfect  justice,  or  justice  properly  so 
called  —  is  meant  that  whereby  we  discharge  to  another 
duties  to  which  he  is  entitled  by  virtue  of  a  perfect  and 

eral  demurrer,  motion  in  arrest,  or  by  writ  of  error,  if  the  error  is  in  any  wise 
material,  and  tlie  defect  is  not  cured  by  verdict.  But  it  seems  tbat  tbe  mis- 
recital  must  be  of  matter  which  goes  to  the  ground  of  the  action,  or  the  defect 
will  be  cured  by  verdict.    Sex  v.  Marsack,  6  D.  &  E.  776. 

Id  Zove  v.  Walton,  Cro.  Eliz.  345,  it  was  held  that  in  the  case  of  a  material 
misrecital  of  a  public  act,  the  court  cannot  give  judgment  even  with  the  con- 
sent of  the  parties,  for  the  reason  that  the  courts  are  bound  to  take  notice  of 
all  public  acts,  and  to  know  that  the  statute  is  not  as  set  forth  in  the  plead- 
ings, and  this  view  was  adopted  in  the  case  of  State  v.  Jarrett,  17  Md.  309, 
where  it  was  held  that  where  a  bill  in  equity  contradicts  the  provisions  of  a 
public  statute,  the  court  will  take  judicial  notice  thereof,  although  the  ques- 
tion is  not  raised  upon  trial. 

So,  too,  care  should  be  taken  never  to  recite  a  public  statute  when  its  recital 
is  unnecessary,  for  if  it  is  recited,  and  incorrectly  set  forth,  the  misrecital  is 
fatal  if  in  a  material  matter.  Boyce  v.  WMttaker,  Douglass,  97,  in 
which  it  was  held  that  if  the  party  undertakes  to  set  forth  a  statute  in  his 
pleading,  a  misrecital  is  fatal.  Lord  Mansfield  said  ;  "  If  the  defendant 
has  unnecessarily  set  out  the  act  of  Parliament,  he  should  be  held  to  half  a 
letter,"  and    BuEer,   J.,  concurred. 

But  if  the  misrecital  is  immaterial  or  only  a  trifljng  variance  the  rule  is 
otherwise.  Ooodwin  v.  West,  Cro.  Car.  523 ;  Anonymous,  3  Ventris,  315.  And 
in  MeHarvy  v.  Eastman,  7  Robt.  (N.  Y.)  137,  it  was  held  that  where  a  party  re- 
ferred to  the  wrong  section  of  a  public  act  in  his  pleading,  which  was  evidently 
a  clerical  error,  it  was  wholly  immaterial,  as  the  court  was  bound  to  take  judi- 
cial notice  of  the  statutes,  and  hence  were  bound  to  know  whether  the  facts 
set  forth  were  a  ground  of  action  or  defense  under  any  part  of  the  statute,  but 
if  the  party  had  recited  the  portion  of  the  statute  in  his  plea,  the  rule  would 
doubtless  have  been  otherwise. 

In  all  cases  where  the  action  or  defense  is  predicated  upon  a  private  act,  so 
much  of  the  act  as  is  relied  on  must  be  accurately  set  forth  in  the  pleadings, 
and  it  is  generally  better  to  set  it  forth  in  hoia  verba,  and  if  there  is  a  misre- 
cital of  the  act,  advantage  must  be  taken  of  it  by  pleading  nul  tiel  record,  or 
by  demurrer,  as  the  court  can  take  judicial  notice  of  no  more  of  the  act  than  is 
recited  in  the  pleadings.  Spring  v.  Eve,  3  Mod.  241 ;  Piatt  v.  HiU,  1  Ld.  Ray- 
mond, 382.  iVtti  tiel  record  should  not  be  pleaded  when  the  defect  is  in  refer- 
ence to  such  matters  as  the  court  judicially  notices,  but  only  of  such  defects 
as  go  to  the  matter,  or  substance  of  the  act,  all  other  defects  should  be  taken 
advantage  of  by  demurrer.  Bex  v.  Wilde,  1  Lev.  396  ;  Boyce  v.  WMttaker, 
Doug.  97.  See  also  Moulson  v.  Redshaw,  1  Saund.  193,  where  the  practice  in 
reference  to  pleading  private  acts  is  thoroughly  discussed. 

Public  acts  need  not  be  proved,  as  the  courts  are  bound  to  know  their  pro- 
visions ;  but  if  nul  tiel  record  be  pleaded,  private  acts  must  be  proved,  by  an 
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rigorous  obligation,  the  performance  of  which,  if  with 
held,  he  has  a  right  to  exact  by  force.  The  latter  con- 
sists in  the  discharge  of  duties  arising  out  of  an  imperfect 
or  non-rigorous  obligation,  the  performance  of  which  can- 
not be  so  exacted,  but  is  left  to  each  person's  honor  and 
conscience.  These  are  comprehended  under  the  appella- 
tions of  humanity,  charity,  benevolence,  etc'     Under  a 

'  An  excellent  example  of  the  difference  between  these  two  kinds  of  justice 
is  afforded  by  the  well-known  anecdote  of  Cyrus,  recorded  by  Xenophon,  Cyrop.. 
lib.  1,  c.  3,  and  quoted  by  Gtrotius,  in  loc.  cit.  A  big  boy  having  a  coat  that 
was  too  small  for  him,  and  a  little  boy  one  that  was  too  large  for  him,  the  big 
boy  by  force  and  against  the  will  of  the  little  one  effected  an  exchange  of 
coats  ;  and  Cyrus  being  appealed  to  adjudged  that  he  was  right.  But  the 
master  said  this  decision  was  wrong  —  for  the  question  was  not  which  coat 
was  best  suited  to  each  boy,  but  to  which  did  the  disputed  coat  belong  —  in 
other  words  Cyrus  had  proceeded  to  administer  attributive  justice,  when  his 
jurisdiction  only  extended  to  expletvae.  The  passages  in  the  Mosaic  law,  "  Ye 
shall  do  no  unrighteousness  in  j  udgment :  thou  shalt  not  respect  the  person 
of  the  poor,  nor  honor  the  person  of  the  mighty  ;  but  in  righteousness  shalt 
thou  judge  thy  neighbor ;  "  Lev.  xix.  15,  and  also  Bxod.  xxiii.  3,  are  likewise 
cited  in  illustration  of  this  principle,  which  is  amply  supported  by  other  pas- 
sages of  Scripture.  See  Deut.  i.  17 ;  xvi.  19  ;  Prov.  xviii.  5  ;  xxiv.  23  ;  xxviii. 
21 J  John,  vii.  24. 

exemplified  copy  of  the  act.  Anonymous,  2  Salk.  566 ;  or,  by  the  produc- 
tion of  a  printed  copy  thereof  printed  by  the  State  printer.  Bex  v.  Shaw,  12 
East,  497.  When  a  private  act  is  duly  certified  under  the  seal  of  the  State, 
it  cannot  be  impeached  by  the  legislative  journals.  Bex  v.  Arundel,  Hob.  110. 
In  Eld  V.  Oorham,  30  Conn.  8,  it  was  held  that  it  is  not  competent  for  the  court 
in  an  ordinary  civil  suit  inter  partes  to  permit  any  inquiry  to  be  made  into  the 
correctness  of  the  Revised  Statutes  duly  certified  and  deposited  in  the  oflBce  of 
the  secretary  of  State,  and  that  such  statutes,  so  certified,  import  absolute 
verity,  as  the  records  of  the  legislature. 

Public  acts,  being  general  laws,  are  presumed  to  be  known  to  every  person, 
as  well  to  the  jury  as  to  the  court,  and  need  not  be  proved ;  but  private  acts  must 
be  proved  by  a  duly  exemplified  copy.  1  Phillips  on  Ev.  364 ;  1  Starkie  on  Ev.  163  ; 
or  by  a  copy  printed  by  the  King's  printer  and  under  authority.  Bex  v.  Shaw, 
12  East,  479.  And  this  extends  to  laws  of  a  foreign  country  when  they  are 
found  in  the  statutes  of  that  country  accompanied  with  proof  of  their  official 
publication.  O'Keefe  v.  Vnited  States,  5  Ct.  of  Claims,  674.  And  the  laws  of 
another  State.  Zimmermannv.  Helsler,  32  Ud.  Z14:.  But  the  book  must  be 
authenticated  under  the  seal  of  the  secretary  of  State.  Babcock  v.  Babeock, 
46  Mo.  243. 
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*system  of  municipal  jmispnidence,  expletive 
L  -^  justice  must  be  understood  to  mean  tliat  wHcii 
may  be  claimed  of  strict  legal  right ;  and  attributive 
justice  that  whicli  tribunals  can  either  not  notice  at  all, 
or  only  in  virtue  of  an  equitable  jurisdiction  modifying 
and  restraining  the  rigor  of  the  law. 

Origin  of  municipal  la/w. 

§  37.  So  soon  as  societies  were  formed  and  the  rela- 
tions of  sovereignty  and  subjection  established,  the  im- 
perfections of  our  nature  indicated  the  necessity  for 
municipal  law.  To  administer  perfect  attrihutiwe  justice, 
in  all  questions  to  which  the  ionumerable  combinations 
of  human  action  give  rise,  is  the  high  prerogative  of 
Omniscience  and  Impeccability.  For  to  this  end  are  re- 
quired not  only  an  unclouded  view  of  the  facts  as  they 
have  occurred,  and  a  decision,  alike  unerring  and  uncor- 
rupted,  on  the  claims  of  the  contending  parties ;  but  a 
complete  foresight  of  all  the  consequences,  both  direct 
and  collateral,  and  down  to  their  remotest  ramifications, 
which  will  follow  from  that  decision.  The  hopelessness 
of  ever  accomplishing  this  became  early  visible  to  the 
reflecting  portion  of  mankind;  and  the  observation  of 
nature  '  having  taught  them  that  great  ends  are  best 
attained  by  the  steady  operation  of  fixed  general  laws, 
they  conceived  the  notion  of  framing  general  7'ules  for 
the  government  of  society  —  rules  based  on  the  principle 
of  securing  the  largest  amount  of  truth  and  happiness  in 
the  largest  number  of  cases,  however  their  undeviating 

'  "  Le  ley  imitate  nature."  Per  Doddridge,  J.,  in  SeJieffeild  v.  BatcUffe,  3 
Rol.  R.  503.  Sicut  Natura  uon  faoit  saltum,  ita  neo  Lex  ;  Co.  Litt.  288  b.  See 
also  Co.  Litt.  79a  ;  Jeuk.  Cent.  1,  Case  30  ;  Hob.  144. 
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*action  may  violate  attributive  justice  or  work  in- 
L       ^  Jury  in  particular  iustances."     The  rules   estab- 

'  The  finest  description  of  municipal  law  to  be  found  in  any  language  is  that  of 
Demosthenes,  in  his  first  Oration  against  Axistogiton :  quoted  in  Christian's  edi- 
tion of  Blackstone's  Comm.  vol.  i.  p.  44,  note :  "  Oi  6i  vo/j-oi  to  Siuaiov  nai 
TO  HaXov  xai  to  ^v/icpspov  fiovXovTai,  xai  tSto  Z^tS6i-  uai  ineiSdv 
svpsiy,  xoivov  TSTO  TCpoiayixa  cineSsix^rj yitd^iv^  i'dov  xai  o-fioiov  uat 
tSt'  i'ii  vofio?,  ai  TtdvToci  vepodTJUEi  ae-iSed^ai  did  itoXXd,  xai  iJ.dXi6y, 
oTindi  in  vo/ioi  evpr/ixa  /J.ev  xai  Swpov  Semr,  Soy /IKS'  dv^pooicwv 
q>poviiJ.wv ,  iytavop^oojiia  Se  toov  exsdicov  xai  dxsdioov  d/j-apir/fiaTrnv, 
TtoXecoi  Sk  dvv^rjKT)  xoivrj,  Kay  ^v  TCddi  npodijuei  tirjv  Toii  iv  Ty  tCoXei." 
The  following,  taken  from  the  works  of  Isidore,  Bishop  of  Seville,  Etymol.  lib. 
ii.  c.  10,  is  also  worthy  of  notice :  "  Erit  autem  lex,  honesta,  justa,  possibilis, 
secundiim  naturam,  secuudilm  consuetudinem  patrias,  loco  temporique  conve- 
niens, necessaria,  utilis,  manifesta  quoque  ne  aliquid  per  obscuritatem  in  cap- 
tionem  coutineat,  nnllo  private  commodo,  sed  pro  communi  civium  utilitate 
oonscripta."  See,  also.  Dig.  lib.  1,  tit.  3, 1.  3  and  10  ;  lib,  50,  1. 17, 1.  64  Our 
common  law  authorities  are  strong  to  the  same  effect — "  Ad  ea  qus9  frequen- 
tiiis  accidunt  jura  adaptantur  : "  Co.  Litt.  238  a ;  3  Inst.  137  ;  5  Co.  137  b  ;  6  Co. 
77  a.  "  Le  ley  est  reasonable  que  provide  pur  le  multitude,  coment  que  ascun 
especial  person  ont  perd'  p  C.  Vix  uUa  lex  fieri  potest  quae  omnibus  commoda 
sit,  sed  si  majori  parti  pspiciat,  utilis  est."  Plowd.  369.  "  There  hardly  ex- 
ists," says  Lord  BUenborough,  in  R.  v.  The  IrihaMtants  of  Harringworth,  4  M. 
&  Sel.  850,  "  a  general  rule  out  of  which  does  not  grow,  or  may  be  stated  to 
grow,  some  possible  inconvenience  from  a  strict  observance  of  it.  Neverthe- 
less, the  convenience  of  having  certain  fixed  rules,  which  is  far  above  any  other 
consideration,  had  induced  courts  of  justice  to  adopt  them,  without  canvassing 
every  particular  inconvenience  which  ingenuity  may  suggest  as  likely  to  be  de- 
rived from  their  application."  In  P.  3  H.  IV.  18|  B.  pi.  6  (cited  in  the  note  to 
Burgess  v.  Oray,  1  C.  B.  586),  the  counsel  for  a  defendant  in  the  C.  P.  argued 
thus  :  "  This  defendant  is  undone  and  impoverished  for  ever,  if  this  action  is 
maintained  against  him,  for  then  twenty  other  such  suits  will  be  brought 
against  him  upon  the  like  matter."  Whereupon  Thirning,  C.  J.,  interposed : 
What  is  that  to  us  ?  It  is  better  that  he  should  be  quite  undone  than  that  the 
law  should  be  changed  for  him."  And,  lastly,  we  would  refer  to  the  case  of 
the  Prohibitions  del  Roy  in  12  Co.  63,  M.  5  Jac.  I.  The  archbishop  had  in- 
formed the  king  that  he  had  a  personal  jurisdiction  in  ecclesiastical  matters, 
which  Sir  Edward  Coke,  answering  for  himself  and  the  rest  of  the  judges  de- 
nied, saying  that  the  king  in  his  own  person  cannot  adjudge  any  case,  but  that 
it  ought  to  be  determined  and  adjudged  in  some  court  of  justice,  according  to 
the  law  and  custom  of  England,  &c-,  &c.  "  Then,"  continues  the  report,  p.  64, 
"  the  king  said  that  he  thought  the  law  was  founded  upon  reason,  and  that  he 
and  others  had  reason  as  well  as  the  judges:  to  which  it  was  answered  by 
me,  that  true  it  was,  that  God  had  endowed  his  majesty  with  excellent  science, 
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[*  36]  lished  by  *autliority  for  this  ptirpose  in  eacli  coun- 
try constitute  its  municipal  law. 

Necessity  fen'  limiting  the  discretion  of  tribunals  in  deter- 
mining facts. 
§  38.  The  reasons  for  applying  these  principles  of  leg- 
islation to  evidence  received  in  courts  of  justice,  although 
less  obvious,  are  equally  satisfactory  with  those  which 
originated  the  principles  themselves.  In  the  first  place 
then  we  would  observe  that  the  relations  of  cause  and 
effect  are  manifestly  ianumerable  ;  especially  when  those 
cases  are  taken  into  the  account  where  the  effect  does  not 
follow  immediately  from  its  ultimate  cause,  and  is  only  the 
mediate  consequence  of  some  subalternate  one.  Now 
"  Optima  est  lex,  quae  minimum  relinqidt  arbitrio  Judicis : " ' 
but  the  power  of  a  tribunal,  however  nicely  defined  by 
rules  of  substantive  law,  would  soon  be  found  absolute 
in  reality  if  no  restraint  were  imposed  on  its  discretion 
in  declaring  facts  proved  or  disproved  ;  and  we  accord- 
ingly find  that  the  laws  of  every  well-governed  state  have 
established  rules  regulating  the  quality,  and  occasionally 
the  quantity  of  the  evidence  necessary  to  form  the  basis 
of  judicial  decision.  And  here  the  analogy  to  the  other 
branches  of  municipal  law  seems  complete.  The  ex- 
clusion of  evidence  by  virtue  of  a  general  rule  may  in 
particular  instances  exclude  the  truth,  and  so  work  in- 
justice ;  but  the  mischief  is  immeasurably  compensated 
by  the  stability  which  the  general  operation  of  the  rule 

and  great  endowments  of  nature  ;  but  his  majesty  was  not  learned  In  tlie  laws 
of  Ws  realm  of  England,  and  causes  which  concern  the  life,  or  inheritance,  or 
goods,  or  fortunes  of  his  subjects,  are  not  to  be  decided  by  natural  reason,  but 
by  the  artificial  reason  and  judgment  of  law,  which  law  is  an  art  which  re- 
quires long  study  and  experience,  before  that  a  man  can  attain  to  the  cogni- 
zance of  it,  &c." 

'  Bac.  de  Augm.  Sclent,  lib.  8,  c.  3,  tit.  1,  Aphorism.  46. 
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*confers  on  tlie  rigMs  of  men,  and  tlie  feeling  of 
security  generated  in  their  minds  by  the  convic-  ■-  -^ 
tion  that  they  can  be  divested  of  them  only  by  the  au- 
thority of  law,  and  not  at  the  pleasure  of  a  tribunal. 
The  two  principal  checks  which  the  law  of  England  im- 
poses on  its  tribunals  in  this  respect  are,  first,  the  prohib- 
iting judges  and  jurymen  from  deciding_/«cfe  on  their  own 
personal  knowledge,  and  placing  them  as  it  were  in  a 
state  of  legal  ignorance  as  to  almost  every  thing  relating 
to  the  matters  in  question  except  what  is  established  be- 
fore them  by  evidence.'  Its  maxim  is,  "  Non  ref ert  quid 
notum  sit  judici,  si  notum  non  sit  in  formA  judicii : " "  and 
the  principles,  "  De  non  apparentibus  et  non  existentibus 
eadem  est  ratio," '  "  Idem  est  non  esse  et  non  apparere,"  * 
"Quod  non  apparet  non  est," "  " Incerta  pro nuUi^ haben- 
tur," '  &c.,  so  false  in  philosophy,  become  perfectly  true 
in  our  jurisprudence.  The  second  is,  the  exacting  as  a 
condition  precedent  even  to  the  reception  of  evidence,  that 
there  be  an  open  and  visible  connection  between  the 
principal  and  evidentiary  facts,  —  "  Nemo  tenetur  divi- 
nare  " '  —  "  Probationes   debent   esse   evidentes,  (id  est) 

'  7  H.  IV.  41,  pi.  5  ;  Plowd.  83  ;  1  Leon.  161  See  the  authorities  in  the  fol- 
io-wing notes  ;  and  infra,  bk.  1,  pt.  1.  The  canonists  seem  to  have  been  some- 
what loose  in  this  respect.  See  Decret.  Greg.  IX.  lib.  5,  tit.  1,  1.  9;  Calvin 
Lex  Jurid.  voc.  "  Notorium ;"  Gibert,  Corpus  Jur.  Canon  Prolog.  Pars  Post, 
tit.  7,  cap.  3,  §  3,  N.  ix.,  and  Devotus,  Inst.  Jur.  Can.  lib.  3,  tit.  14,  g  10,  not.  1 

'  3  Bulst.  115.  "  Nous  ne  poiomous  pas  aler  a  jngement  sur  notorie  chose 
eins  selonque  ce  que  le  proces  est  devant  nous  mesmes."  Per  Herle,  C.  J. ,  H. 
7  Edw.  III.  4  A,  pi.  7. 

M  Co.  47  a ;  5  Co.  v.  b: ;  13  Id.  53, 134 ;  3  Bulst.  110  ;  Hob.  395 ;  1  T.  R.  404 ; 
7  M.  &  W.  437  ;  10  Bingh.  47  j  6  Bingh.  N.  C.  539 ;  7  M.  &  W.  437.- 

*  Jeuk.  Cen1;.  5,  Caa.  36. 
s  3  Insi  479. 

*  Davys,  33  ;  Lofft,  M.  555 ;  Broom's  Max.  xxvii.  3rd  Ed. 

■"  4  Co.  28  a,  and  66  b ;  10  Co.  55  a.  See  also  Bac.  Max.  sub  reg.  3 ;  Litt.  R. 
98 ;  Lofft,  M.  559. 
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perspicuse  et  faciles  intelligi." '  This  indeed  is  only  fol- 
lowing out  *a  great  principle  wHcli  runs  through 
■-  -I  our  whole  law  —  "  In  jure  non  remota  causa,  sed 
proxima  spectatur." '  One  or  two  instances  will  illus- 
trate. If  things  are  traced  up  to  their  ultimate  sources, 
the  remote  though  chief  cause  of  the  appearance  of  a 
criminal  at  the  bar  might  be  found  in  his  parents,  his 
education,  the  example  of  others,  the  law  itself,  or  even 
the  very  Judge  by  whom  he  is  tried ;  still  the  tribunal 
cannot  enter  upon  such  matters,  and  must  only  look  at 
the  proodmate  cause  —  his  own  act.  So,  the  non-payment 
of  a  debt  has  for  its  proximate  cause  the  debtor's  neglect, 
but  the  ultimate  cause  may  be  the  default  of  others  whose 
duty,  either  legally  or  morally,  it  was  to  have  supplied 
him  with  money. 

Difference  between  puhlic  and  domestic  jurisdiction. 

§  39.  And  here  must  be  noticed  a  false  principle 
which  is  to  be  found  in  some  systems  of  jurisprudence, 
and  runs  through  Bentham's  work  on  judicial  evidence 
—  viz.,  the  assumption  that  there  is  a  perfect,  or  even 
close  analogy  between  justice  administered  by  a  parent 
in  his  family  and  justice  administered  by  municipal 
tribunals  between  man  and  man.  "Before  states  ex- 
isted " '  says  the  eminent  writer  just  quoted,  "  at  least 
in  any  of  the  forms  now  in  existence  in  civilized  nations, 
families  existed.  Justice  is  not  less  necessary  to  the 
existence  of  families  than  of  states.  The  mode  in  which, 
in  those  domestic  tribunals,  created  by  nature  at  the 

'  (Jo.  Litt.  283  a. 

*  Bac.  Max.  of  the  Law,  Reg.  1  ;  13  East,  653 ;  14  M.  &  W.  483 ;  18  C.  B. 
379 ;  18  Jurist,  963 ;  6  B.  &  S.  881 ;  H.  &  E.  61.    See  infra,  bk.  1,  pt.  1. 
=  4  Benth.  Jud.  Ev.  7,  8. 


JUDICIAL  EVIDENCE.  57 

instance  of  necessity,  Justice  was  administered,  and,  for 
that  purpose,  facts  were  inquired  into,  may  for  distinc- 
tion's sake,  be  termed  the  natv/ral  or  domestic  mode 
of  judicature.  It  is  among  tlie  characteristics  of  the 
natural  or  domestic  mode  of  Judicature,  to  be  exercised 
( if  not  absolutely,  at  least  comparatively  speaking  )  with- 
out forms :  without  rules.  A  man  Judges,  as  Monsieur 
*  Jourdan  talked  prose,  unconscious  of  any  science 
displayed,  of  any  art  exercised.  One  of  your  ^  J 
two  sons  leaves  his  task  undone,  and  tears  his  brother's 
clothes  :  both  brothers  claim  the  same  plaything :  two  of 
your  servants  dispute  to  whose  place  it  belongs  to  do  a 
given  piece  of  work.  You  animadvert  upon  these  delin- 
quencies, you  settle  these  disputes :  it  scarce  occurs  to  you 
that  the  study  in  which  you  have  been  sitting  to  hear 
this,  is  a  tribunal,  a  court ;  your  elbow  chair  a  bench ; 
yourself  a  Judge.  Yet  you  could  no  more  perform  these 
several  operations  without  performing  the  task  of  Judi- 
cature, without  exercising  the  functions  of  a  Judge,  with- 
out hearing  evidence,  without  making  inquiry,  than  if 
the  subject  of  inquiry  had  been  the  Hastings  cause,  the 
Douglas  cause,  or  the  Literary  Property  cause."  From 
all  this  he  draws  the  conclusion  that  courts  of  summary 
Jurisdiction  are  courts  of  natural  procedure,'  and  very 
superior  both  in  theory  and  practice  to  the  ordinal^  and 
regular  tribunals.  Under  the  former  he  reckons  courts 
of  request,  courts  of  conscience,  courts  martial,  and  sum- 
mary proceedings  before  Justices  of  the  peace,  <fec. ;  and 
not  only  lavishly  praises  them  in  many  passages  of  his 
work  on  Judicial  Evidence;"  but  in  a  work  published 

'  4  Benth.  Jud.  Ev.  8-12. 

«  See  inter  at,  vol.  ii.  pp.  38,  29  ;  vol.  iv.  pp.  327,  352,  355,  356,  357,  405,  480. 
431, 433,  437-439,  443,  638. 

s 
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in  1T90,  when  speaking  of  this  country,  assures  the 
French  nation,  that  "  Imagination  cannot  conceive,  nor 
heart  desire,  greater  integrity  than  has  been  uniformly 
displayed  for  ages  by  coxirts  composed  of  single  Judges, 
without  juries,  under  the  auspices  of  publicity,  though  in 
a  state  of  dependence  on  the  crown." ' 

§  40.  Now  we  have  no  wish  to  discuss  the  merits  of 
these  tribunals,  further  than  to  observe  that  courts  of 
^  *  requests  and  courts  of  conscience  have  been 
■-  -J  superseded  by  a  Jurisdiction  of  a  very  superior 
kind,  iatroduced  by  9  &  10  Vict.  c.  95 ;  and  that  we 
really  are  not  aware  that  courts  martial,  at  least  in  gen- 
eral, are  conducted  without  forms.  But  the  fallacy  of 
the  reasoning  on  which  the  praise  of  summary  tribunals 
is  founded  arises  from  losing  sight  of  the  great  principle, 
that  the  essence  of  all  rules  of  municipal  law,  adjective 
as  well  as  substantive,  consists  in  their  generality.  The 
observation  is  as  old  as  the  days  of  Aristotle,  that  a  com- 
monwealth is  not  to  be  confounded  with  a  family,  as 
though  a  large  family  were  nothing  different  from  a  small 
commonwealth ; "  and  a  very  little  reflection  will  show 
the  difference  between  them.  The  parent  in  his  family 
administers  a  kind  of  attributive  Justice.  Both  by  natu- 
ral and  municipal  law  he  is  invested  with,  comparatively 
speaking,  an  absolute  power  over  his  children :  this  is  in- 
dispensably necessary  to  guide  the  conduct  and  form  the 
characters  of  those  in  whom  reason  and  experience  are 
almost  a  blank ;  and  the  feeling  of  parental  affection  is 
so  strong  that  this  power  may  in  general  be  safely  in- 

'  Draft  of  a  New  Plan  for  the  Organization  of  tlie  Judicial  Eatablishment  in 
France,  March,  1790,  ch.  3,  tit.  3,  p.  7. 
'  Aristotle's  Politics,  bk.  1,  ch.  1. 
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trusted  to  Mm.  But  tlie  case  is  quite  different  with  a 
sovereign,  or  Judge,  governing  for  the  common  welfare 
a  set  of  beings  of  matured  intellect  like  liimself .  A  pure 
unlimited  monarcty  is  unquestionably  tlie  natural  and 
primitive  form  of  government,  but  does  it  thence  follow 
that  it  is  the  best  at  the  present  day,  and  that  all  others 
ought  to  be  extirpated  ?  On  the  other  hand,  how  absurd 
would  it  be  to  argue  that  because  a  constitutional  mon- 
archy is  an  excellent  form  of  government  for  a  country, 
each  private  individual  should  establish  one  ia  his 
family !  The  very  statement  of  these  propositions  is 
their  refutation ;  and  yet  it  is  the  same  sort  of  reasoning 
which  would  infer  that  pre-established  forms  are  useless 
in  public  Judicial  *  investigations,  because  they 
would  be  useless,  or  worse,  in  foro  domestico.  ^        ' 

2.  Necessity  for  the  speedy  action. of  1/ribunals  —  Interest 
reipuhlicoB  ut  sit  finis  litium. 

§  41.  Again ;  the  duty  of  a  Judicial  tribunal  in  deal- 
ing with  facts  is  not  limited  to  the  abstract  question  of 
their  existence ;  for  whether  materials  for  definite  Judg- 
ment or  belief  respecting  it  are  forthcoming  or  not  a 
decision  must  be  given,  to  be  followed  by  speedy,  if  not 
immediate  action.  Questions  of  philosophy,  whether 
natural  or  moral,  as  well  as  questions  of  history,  rest  for 
the  most  part  in  speculation,  and  may  be  undertaken, 
dropped,  and  renewed  at  pleasure  or  convenience. 
Whether,  for  instance,  the  law  of  gravitation  extends 
beyond  the  solar  system  ;  whether  there  is  any  deter- 
minate law  of  relation  between  the  magnitudes  of  the 
planets  and  their  distances  from  the  sun ;  whether  the 
motion  of  each  of  what  are  inaccurately  termed  fixed 
stars  is  independent  or  only  forms  part  of  some  gigantic 
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system,  are  at  present  matters  for  investigation  lying 
open  to  men  in  general :  and  tlie  astronomer  who  consid- 
ers that  the  materials  before  him  are  insufficient  to  war- 
rant his  forming  a  positive  opinion  on  any  of  these  sub- 
jects may  suspend  his  Judgment,  in  the  hope  that  the 
observation  of  additional  phenomena,  or  an  improved 
analysis,  or  both  combined,  will  disclose  the  truth  to 
more  fortunate  generations.  So,  whether  the  army  with 
which  Xerxes  invaded  Greece  consisted  of  thousands  or 
millions  of  men  ;  whether  Caesar  was  implicated  in  the 
Catalinarian  conspiracy;  whether  King  Richard  III. 
murdered  his  nephews ;  and  a  host  of  such  like,  are 
questions  the  solution  of  which  may  be  deferred,  or  even 
pronounced  impossible,  without  in  the  least  affecting  the 
rights  of  individuals  or  the  peace  and  good  order  of 
society.  In  the  general  course  of  every-day  life,  also, 
we  are  rarely  compelled  to  act  on  mere  conjecture^,  and 
commonly  remain  passive  as  long  as  possible  in  the 
hope  of  procuring  satisfactory  evidence  to  confirm  or 
.  *dissipate  them.  But  judioidl  inquiries  differ 
'-  ^  widely  from  all  these.  "  Interest  (or  "  expedit ") 
reipuiliccB  ut  sit  finis  litium:^^^  "  JVe  lites  immortales 
essent  dmmi  litigcmtes  mortales  sv/ni^ '  The  plaintiff  and 
defendant  stand  before  the  tribunal,  and  both  individual 
and  social  interests  require  from  it  a  decision,  and  that 
too  a  speedy  decision,  one  way  or  the  other.  It  wUl  not 
do  for  the  judge  to  say,  "  This  matter  seems  doubtful,  I 
suspend  my  judgment,"  and  dismiss  it ;  to  be  renewed 
indefinitely  from  time  to  time  ;  keeping  alive  all  the  an- 
noyance and  irritation  of  a  lawsuit ;  holding  out  to  each 

'  4  Blaokst.  Com.  338 ;  Co.  LIU.  108  a,  308  b  ;  6  Co.  9  a,  and  45  a  ;  11  Id.  69  a; 
8  H.  &  N.  647. 
=  Voet.  ad  Pand.  lib.  5,  tit.  1,  n.  53  ;  17  C.  B.  140,  per  Willes,  J 
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of  the  parties  a  manifest  temptation  to  fabricate  evidence 
in  order  to  turn  the  scale  in  his  favor ;  and  injuring  the 
community  by  distracting  the  attention  of  at  least  two 
of  its  members  from  the  exercise  of  more  useful  avoca- 
tions. All  this,  however,  is  very  different  froiEi  adjourn- 
ing a  court  for  a  definite  time,  for  the  purposes  of 
justice.' 

Mules  for  the  disposal  of  matters  of  fact  necessary  to  tri- 
bunals— Rules  regtdating  the  burden  of  proof — -Legal 
presumptions. 

§  42.  The  duty  of  the  legislator,  therefore,  is  not 
discharged  by  framing  substantive  laws  and  establishing 
forms  of  judicial  procedure;  in  order  to  do  complete 
justice  he  must  go  farther,  and  supply  rules  for  the 
guidance  of  tribunals  in  the  disposal  of  all  matters  of 
fact  -^hich  come  before  them,  whatever  the  nature  of 
the  inquiry,  or  however  difficult  or  even  impossible  it 
may  be  to  get  at  the  real  truth.  In  such  straights,  bar- 
barism and  ignorance  either  decide  at  haphazard  in  each 
particular  instance,  or  dogmatically  lay  down  unbend- 
ing rules  to  be  applied  in  all  cases,  or  invoke  the  aid ,  of 
superstition  —  sometimes,  as  in  the  trials  by  ordeal  which 
have  prevailed  both  in  the  ancient  and  modern  world, 
and  in  the  judicial  combats  of  the  middle  ages,  auda- 
ciously and  impiously  calling  on  Heaven  to  vindicate 
*  the  injured  party  by  a  miracle ;  and  at  others,  as  p^  ,  „-, 
in  the  old  system  of  canonical  purgation  and  the 
wager  of  law  of  our  ancestors,  unwarrantably  assuming 
that  the  truth  will,  be  extracted  by  the  oath  of  the  party 

» 17  &  18  Vict.  c.  125,  s.  19. 
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who  is  most  strongly  interested  in  its  concealment.' 
On  tlie  other  hand,  the  laws  of  countries  where  the  true 
principles  *  of  Jurisprudence  are  understood  meet 
'-  ^  the  difficulty  by  establishing  rules  to  regulate  the 
burden  of  proof ;  or,  most  usually,  to  speak  with  strict 
accuracy,  by  attaching  an  artificial  weight  to  the  natural 
principles  by  which  the  burden  of  proof  is  governed. 
This  has  been  well  explained  by  a  foreign  Jurist,  in  lan- 

'  A  very  good  account  of  these  is  given  by  Bonnier,  in  his  Traitfi  des  Preu- 
ves,  §§  745-750,  3nd  Ed.  See  also  4  Blackst.  Comm.  ch.  37  ;  Devotus,  Inst. 
Jur.  Can.  Lib.  3,  tit.  9,  ^  36,  not.  (3),  and  §  30,  in  notis,  and  Gibbon's  Decline 
and  Fall  of  the  Roman  Empire,  cb.  38.  Besides  tbe  absurdity  and  impiety  of 
these  presumptuous  appeals  to  miraculous  interposition,  there  can  be  little 
doubt  that  the  danger  of  them  was  often  evaded  by  management,  so  as  to  be 
more  apparent  than  real.  The  following  curious  instance  of  this,  taken  from 
an  ancient  ecclesiastical  authority,  is  given  in  the  Law  Magazine,  N.  S.  vol.  i. 
p.  8.  After  a  long  dispute  between  a  Catholic  deacon  and  an  Ariau,  on  the 
merits  of  their  respective  creeds,  the  Catholic  says,  "  Quid  longis  sermocina- 
tionum  intentionibus  fatigamur  ?  Pactia  rei  Veritas  adprobetur.  Succendatur 
igni  seneus  et  in  ferventi  aquS,  annulus  cujusdam  projiciatur ;  qui  vero  eum  ex 
ferventi  undS  sustulerit,  ille  justitiam  consequi  comprobatur,  quo  facto  pars 
diversa  ad  cognitionem  hujus  justitiae  convertatur."  The  Arian  agrees.  "  Circa 
horam  tertiam  in  foro  conveniunt,  concurrit  populus  ad  spectaculum,  accendi- 
tur  ignis,  seneus  superponitur,  fervet  valde,  annulus  in  undS  ferventi  projici- 
tur."  The  Catholic  invites  the  Arian  to  plunge  his  arm  first  into  the  seething 
water ;  the  latter  declines  the  first  trial,  urging  the  Catholic,  as  the  challenger, 
to  begin.  The  Catholic  bares  his  arm,  but  the  Arian  beholding  it  smeared 
with  oil  exclaims  that  a  fraud  is  intended,  on  which  Jacinthus,  another  Catho- 
lic deacon,  happening  accidentally  (of  course)  to  pass  that  way,  inquires  into 
the  cause  of  strife.  The  issue  is  thus  related  ■  "  Nee  moratus,  extracto  a 
vestimentis  brachio  in  seneum  dexteram  mergit.  Annulus  enim,  que  ejectus 
fuerat,  erat  nalde  leiiis  aa  parvulus,  nee  minus  ferebatur  ab  undS  quam  vento 
possit  ferri  vel  palea.  Quern  diu  multumque  qusesitum,  infra  unius  hora 
spatium  reperit.  Accendebatur  interea  vehementer  focus  ille  sub  dosio,  quo 
validius  fervens  non  facile  adsequi  possit  annulus  a  manu  quaerentis,  extrac- 
tumque  tandem  nihil  sensit  diaconus  in  carne  suft,  sed  potius  protestatur  in  imo 
quidem  frigidum  esse  eeneum,  in  summitate  vero  calorem  teporis  modici  con- 
tinentem.  Quod  cernens  hsereticus,  valde  confusus,  injecit  audax  manum  in 
aeneo,  dicens :  prsestabit  mihi  haec  fides  mea.  Injects,  manu,  protinus  usque  ad 
ipsa  ossium  internodia  omnis  caro  liquefacta  defluxit ;  et  sic  altercatio  finem 
fecit." 
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guage  of  which  the  following  is  a  translation.'  "  The 
determining  to  what  extent  a  certain  known  element 
renders  probable  the  existence  of  such  or  such  an  un- 
known cause,  governed,  as  it  necessarily  is,  by  the  light  of 
reason,  in  general  depends  wholly  on  the  discrimination  of 
the  Judge.  But  in  the  most  important  cases  the  law,  desir- 
ous of  insuring  the  stability  of  certain  positions,  and  of 
cutting  short  certain  controversies,  has  established 
PRESUMPTIONS,  to  which  the  judge  is  obliged  to  con- 
form." And  in  another  place, '  '  "  It  is  not  always 
*po8sible  for  man  to  arrive  at  a  perfect  knowledge 
of  the  truth  in  each  particular  case,  and  yet  social  '-  -^ 
necessities  do  not  always  allow  him  to  suspend  his  judg- 
ment and  refrain.  The  stability  of  the  state  of  person 
and  property,  in  a  word,  the  want  of  peace  and  security 

'  Bonnier,  TraitS  des  Preuvea,  §  710,  2nd  ed.  We  sulDJoin  the  original.  "  La 
question  de  savoir  jusqu'S  quel  point  tel  Element  connu  rend  vraiaemblable 
I'existence  de  telle  ou  telle  cause  iuconnue,  sut)ordonn6e  par  sa  nature  aux 
lumieres  de  la  raison,  depend  en  general  uniquement  de  I'appreciation  du  j  uge. 
Mais,  dans  les  cas  lea  plus  importants,  la  loi,  voulant  assurer  la  stabilite  de 
certaines  positions,  et  couper  court  ^  certaines  controverses,  a  etabli  des 
presomptions  auxquelles  le  juge  est  oblige  de  se  conformer." 

'  Id.  §§  733,  734,  2nd  Ed.  "  II  n'est  pas  toujours  possible  &  I'liomme  d'arriver 
a  la  connaiasance  parfaite  de  la  verite  dans  cliaque  cas  particulier,  et  cepend- 
ant  les  necessites  sociales  ne  lui  permettent  pas  toujours  de  suspendre  sou 
jugementet  de  s'abstenir.  La  stabilite  de  I'etat  des  personnes,  celles  des  pro- 
priftes,  enfinle  beaoin  de  calme  et  de  security  pour  une  foule  d'interets  pre- 
cieux,  obligent  le  legialateurS,  tenir  pour  vrais  un  grand  nombre  de  points,  qui 
ne  sont  pas  dfimontres,  mais  dont  Texistenoe  est  etablie  par  une  induction  plus 
ou  moina  puissante.  L'ordre  politique,  comme  I'ordre  social,  ne  repose  que 
sur  des  pr^somptiona  legales.  L'aptitude  ^  exercer  certains  droita,  a  remplir 
certaines  lonHions,  ne  se  reconnalt  qu'au  moyen  de  certaines  conditions  deter- 
minees  d  priori,  une  verification  speciale  pour  chaque  individu  etant  evidem- 
ment  impratioable.  Plus  lea  relations  sociales  se  compliquent,  plus  il  devieut 
necessaire  de  multiplier  ces  preaomptions.  *  «  *  Les  motifs  qui 
ont  determine  le  legislateur  3,  etablir  telle  ou  telle  prgsomption,  tiennent  le  plus 
aouvent  au  droit  bien  plus  qu'au  fait.  Ce  qu'il  examine  surtout,  ce  n'est  pas 
si  le  fait  connu  reunit  toua  les  caractgres  aufflsants  pour  rendre  probable  le 
faint  inconnu,  mais  seulement  si  I'interet  social  exige  que  Ton  conclude  de  la 
constatation  de  I'un  &  I'existence  de  I'autre." 
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for  a  multitude  of  precious  interests,  compel  the  legisla- 
tor to  hold  as  true  a  great  number  of  points  wMcIl  are 
not  demonstrated,  but  whose  existence  is  established  by 
an  induction  more  or  less  cogent.  Political  order,  like 
social  order,  rests  only  on  legal  presumptions.  The  ca- 
pacity of  exercising  certain  rights,  discharging  certain 
functions,  can  be  recognized  only  through  the  medium  of 
certain  conditions  determined  a  priori,  a  fecial  verifica- 
tion for  each  individual  instance  being  evidently  imprac- 
ticahle.  The  more  social  relations  become  complicated, 
the  more  it  becomes  necessary  to  multiply  these  presump- 
tions. *  *  *  The  motives  which  have  induced  the 
legislator  to  establish  such  or  such  a  presumption  much 
more  frequently  belong  to  law  than  to  fact.  What  he 
chiefly  considers  is,  not  whether  the  known  fact  combines 
all  the  characteristics  requisite  to  render  the  unknown 
fact  probable,  but  solely  whether  social  interest  requires 
that  from  the  proof  of  the  one  the  existence  of  the  other 
ought  to  be  inferred."  And  an  eminent  judge  of  our  own 
observed  in  one  case,'  "  The  laws  of  evidence  as  to  what 
is  receivable  or  not,  are  founded  on  a  compound  consid- 
eration of  what  abstractedly  considered  is  calculated  to 
throw  light  on  the  subject  in  dispute,  and  of  what 
is  practicable.  Perhaps  if  we  lived  to  the  age  of  a 
thousand  years,  instead  of  sixty  or  seventy,  it  might 
throw  light  on  any  subject  that  came  into  dispute  if  all 
matters  which  could  by  possibility  affect  it  were  sever- 
ally  gone  into;  and  inquiries  *carried  on  from 
*-  -'  month  to  month  as  to  the  truth  of  every  thing  con- 
nected with  it.  I  do  not  say  how  that  would  be,  but 
such  a  course  is  found  to  be  impossible  at  present." 

'  Rolfe,  B.,  in  The  Attorney-Oeneral  v.  Hitchcock,  T.,  10  Vict  11  Jurist,  478, 
483. 
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Different  hinds  of  prestimptions. 

§  43.  These  legal  presumptions '  are  of  two  kinds.  In 
most  of  them  the  law  assumes  the  existence  of  something 
until  it  is  disproved  by  evidence,  called  by  the  civilians 
prmsvm.ptio'nes  juris,  or prcBsumptio'nes  juris  tantum  ;  and 
likewise,  by  English  lawyers,  inconclusive  or  rebuttable 
presumptions.  In  others,  although  these  are  much  fewer 
in  number,  the  presumption  is  absolute  and  conclusive, 
so  that  no  counter-evidence  will  be  received  to  displace 
it.  These  are  called  proesumptiones  jv/ris  et  de  jure  —  a 
species  of  presumption  correctly  defined,  "  Dispositio  legis 
cdiquid  prcesumentis,  et  super  prcesumpto,  tanquam  sibi 
comperto,  statuentis." '  To  this  class  belong  the  contract 
to  pay  which  the  law  implies  from  the  purchase  of  goods ; 
the  intent  to  kill  or  do  grievous  bodily  harm  implied  from 
the  administration  of  poison,  using  deadly  weapons,  <fec. 
Some  may  be  considered  as  belonging  to  universal  Juris- 
prudence ;  the  principal  of  which  are  the  presumption 
of  right  derived  from  the  continued  and  peaceable 
possession  of  property,  and  the  presumption  upholding 
the  decisions  of  courts  of  competent  Jurisdiction.  We 
have  already  alluded  to  the  maxim  "Interest  reipuh- 
licce  ut  sit  finis  litium ','''' *  to  which  must  be  added, 
"  VigUan.tibus  et  non  doo^mientibus  jura  suhveruunt,^'' '  and 
"^'  div,tv/rnitate  tertvporis  omnia  prcBsumwntur  solen- 
niter    e-sse    acto."  '    If    undisturbed    possession    for    a 

'  There  are  presumptions  otfact  as  well  as  presumptions  of  law.    See,  supra. 
Part  1,  §§  7  and  37,  and,  infra,  bk.  8,pt.  3,  ch.  2. 

*  Alciatus  de  Prsesumptionibus,  pars.  2,  n.  3  ;  Menochius  de  Prsesumptioni- 
bus,  lib.  1,  Qu^st.  3,  n.  17;  1  Ev.  Poth.  §  807. 

»  Supra,  §  41. 

*3Co.  26b;  4  Id.  10b;  82b;Hob.  347;  3  B.  &  P.  413  ;  5  0.  B.  74. 

*  Co.  Litt.  6  b ;  Jenk.  Cent.  1,  Cas.  91. 

9 
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*very  long  time  tad  not  a  conclusive  effect,  the 
'-  ^  most  valuable  rights  would  not  only  be  made  the 
continual  subject  of  dispute,  but'  be  liable  to  be  divested 
or  overthrown  when  the  original  evidences  of  the  title  to 
them  become  lost  or  decayed  by  time ; '  and  accordingly, 
among  the  various  ways  in  which  property  may  be 
acquired,  we  find  both  writers  on  natural  law  and  the 
positive  codes  of  nations  recognizing  that  of  "  prescrip- 
tion," i.  e.,  uninterrupted  user  or  possession  for  a  period 
longer  or  shorter." 

§  44.  So,  it  would  be  productive  of  the  greatest  incon- 
venience and  mischief  if  after  a  cause,  civil  or  criminal, 
has  been  solemnly  determined  by  a  court  of  competent 
and  final  jurisdiction,  the  parties  could  renew  the  contro- 
versy at  pleasure,  on  the  ground  either  of  alleged  error 
in  the  decision,  or  the  real  or  pretended  discovery  of 
fresh  arguments  or  better  evidence.  The  slightest  reflec- 
tion will  show  that  if  some  point  were  not  established  at 
which  judicial  proceedings  must  stop,  no  one  could  ever 
feel  secure  in  the  enjoyment  of  his  life,  liberty  or  prop- 
erty ;  while  unjust,  obstinate  and  quarrelsome  persons, 
especially  such  as  are  possessed  of  wealth  or  power, 
Avould  have  society  at  their  mercy,  and  soon  convert  it 
into    one    vast    scene    of    litigation,    disturbance    and 

'  "  If  time,"  says  Lord  Plunket,  "  destroys  the  evidence  of  title,  tlie  laws  have 
wisely  and  humanely  made  length  of  possession  a  substitute  for  that  which 
has  been  destroyed.  He  comes  with  his  scythe  in  one  hand  to  mow  down  the 
muniments  of  our  rights  ;  but  in  his  other  hand  the  lawgiver  has  placed  an 
hourglass,  by  which  he  metes  out  incessantly  those  portions  of  duration  which 
render  needless  the  evidence  that  he  has  swept  away. " —  Lord  BrovgMm's 
Sistoriaal  Sketches  of  Statesmen,  &c.,  vol.  3,  p.  39,  note.  —  Life  of  0.  J.  Bushe. 

^  Grotius  de  Jur.  Bell,  ac  Pac.  lib.  2,  c.  4;  Pufendorf,  Jus  Nat.  et  Gent.' lib. 
4,  c.  12  ;  Dig,  lib.  41,  tit.  8 ;  Cod.  lib.  7,  tit.  38 ;  2  Blackst.  Comm.  ch.  17 ;  Co. 
Lift.  113, 114 ;  1  Greenl.  Ev.  §  17,  7th  Ed. ;  Grand  Coustuniier  de  Normendie, 
ch.  125;  Poth.  Obl.  part.  8,  ch.  8;  Cod.  Civil,  liv.  3.  tit.  20. 
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ill  will.  The  great  principle  of  tlie  fiTiality  of  judi- 
cial *decision  is  iiniversally  recognized,  and  has 
been  expressed  in  the  various  forms  —  '■'■  Res  judi-  '-  -^ 
cata  pro  vwitate  accipitur  /" '  "  Judicium  pro  veritate  ac- 
cipiturf'' '  '■'■Interest  reipuhlicoe  res judicatas  non  resoindif'"' 
''  PrcBSiomitur  pro  justitid  sententice  /" '  "  Sententia  facit 
jus  /  " '  "  Infinitum  in  jure  reproiatv/r  /"  °  "  Nemo  debet 
pro  und  causd  his  vexari^'' '  <fec. 

§  45.  We  will  merely  add  one  other  instance,  which 
places  this  matter  in  the  strongest  light.  If  the  abstract 
question  were  proposed,  "What  is  the  most  unjust 
thing  that  could  be  done  ? "  the  answer  probably  would 
be,  "  The  punishing  a  man  for  disobeying  a  law  with 
the  existence  of  which  he  was  not  acquainted."  And 
yet  that  must  constantly  occur  everywhere ;  there  being 
no  rule  of  Jurisprudence  more  universal  than  this,  that 
every  person  in  a  country  must  be  conclusively  pre- 
sumed to  know  its  laws  sufficiently  to  be  able  to  regu- 
late his  conduct  by  them,' — '' Ignorantia  juris,  quod 
quisque  tenetur  scire,  neminem  excusat."'  Hard  as 
this  may  seem,  it  is  indispensably  necessary  in  order  to 

•  Dig.  lib.  50,  tit.  17, 1.  207 ;  Mascard.  de  Prob.  Concl.  1237,  n.  13  ;  1  Ev. 
Poth.  part.  4,  ch.  3,  sect.  3,  art.  8,  §  37 ;  Co.  Litt.  103  a ;  and  186  a ;  n.  (3),  by 
Hargr. 

'  Co.  Litt.  39  a,  168  a,  336  b ;  2  Inst.  380. 
'  3  Inst.  360. 

*  Mascard.  de  Prob.  Concl.  1237,  n.  2.     See  3  Bulst.  42,  43. 
=  EUesm.  Postn.  55. 

« 2  Inst.  340;  6  Co.  45  a;  8  Id.  168  b;  13  Co.  24;  Hob.  159;  Jenk  Cent.  2, 
Cas.  15 ;  Cent.  4,  Cas.  3  and  46 ;  and  Cent.  8,  Cas.  29. 

'  Jenk.  Cent.  1,  Cas.  38 ;  5  Co.  61  a. 

«  Dig.  lib.  22,  tit.  6, 1.  9  ;  Heinec.  ad  Pand,  Pars  4,  §  146  ;  Sext.  Decretal,  lib. 
5,  tit.  13,  De  Reg.  Jur.  R.  13 ;  Doctor  and  Student,  Dial.  1,  o.  36 ;  Dial.  3,  cc.  16, 
46 ;  Plowd.  343,  343  ;  1  Co.  177  b ;  3  Co.  3  b  ;  6  Co.  54  a ;  1  Hale;  P.  C.  43  ;  7 
Car.  &  P.  456. 

»  4  Blackst.  C  37. 
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prevent  infinitely  greater  evils ;  for  the  allowing  viola- 
tions of  tlie  criminal  or  contraventions  of  the  civil  code 
to  pass  without  punisliment  or  inconvenience,  under 
the  plea  of  ignorance  of  their  provisions,  would  render 
*the  whole  body  of  jurisprudence  practically 
L  -I  worthless.  If  none  were  amenable  to  the  laws 
but  those  who  could  be  proved  acquainted  with  them, 
not  only  would  ignorance  be  continually  pleaded,  in 
criminal  cases  especially,  but  persons  would  naturally 
avoid  acquiring  a  knowledge  which  carried  such  perilotis 
consequences  along  with  it. 

Abuse  of  m'tifiGial  presumptions. 

§  46.  But  if  artificial  presumptions  have  their  use, 
they  have  likewise  their  abuse.  In  unenlightened  times, 
or  in  the  hands  of  a  corrupt  tribunal,  they  are  most 
dangerous  instruments  ;•  and  even  in  the  best  times,  and 
by  the  best  tribunals,  require  to  be  handled  with  discre- 
tion. Some  very  absurd  and  mischievous  presumptions 
of  this  kind  are  to  be  found  in  the  works  of  the  civ- 
ilians,' as  well  as  in  the  laws  of  modern  France ; '  and 
in  this  country  juries  have  been  frequently  advised,  if 
not  directed,  by  judges  to  presume  the  grossest  absurdities 
under  color  of  advancing  justice.  °  A  well-known 
instance  of  an  extremely  violent  and  harsh  presumption  is 
to  be  found  in  the  statute  21  Jac.  1,  c.  27  ;  by  which  it 
was  enacted,  that  every  woman  delivered  of  bastard  issue, 
who  should  endeavor  privately,  either  by  drowning  or 

'  See  Struvius,  Syntagma  Juris  Civilis,  by  MUUer,  Exercit.  28,  §  xviii., 
note  (Q.  "  Idem  dico,"  aays  Bartolua,  "  si  aliquis  deprehenditur  in  domo  ali- 
cujua,  ubi  pulchra  mulier  eat,  certS  faeit  bunc  adulterium  manifeatum:" 
Comment,  in  2dam  part.  Dig.  Nov.  Ill  b,  Edit.  Lugd.  1581. 

*  See  Bonnier,  Traite  des  Preuves,  §  753,  et  seq.  2ud  Bd. 

'  See  infra,  bk.  3,  pt.  3,  cb  8. 
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secret  burying,  or  in  any  other  way,  to  conceal  tlie  death, 
thereof,  so  that  it  might  not  come  to  light  whether  it 
were  born  alive  or  not,  should  be  deemed  to  have  mur- 
dered it,  unless  she  proved  it  to  have  been  bom  dead. 
This  cruel  enactment,  which  seems  to  have  been  copied 
from  an  edict  of  Hen.  II.  of  France  in  1556,'  the  prin- 
ciple of  which  is  also  to  be  *found  in  the  laws  of 
some  other  countries,"  has  been  repealed  by  the  ^  -^ 
43  Geo.  3,  c.  58,  s.  3.  The  conclusive  eflEect  formerly 
ascribed  to  the  confessions  of  accused  persons,"  and  to 
attempts  by  flight  to  escape  Judicial  inquiry,*  are  like- 
wise among  the  most  general  instances. 

Evidence  excl/uded  on  the  grov/nds  of  vexation,   expense 

and  delay. 
§  47.  There  are  some  exclusionary  rules  connected 
with  this  branch  of  the  subject,  the  absolute  necessity 
for  which  it  would  require  extreme  hardihood  to  deny. 
"We  mean  where  evidence  is  excluded  on  the  ground 
that  its  production  would  cause  needless  vexation,  ex- 
pense or  delay."  In  illustration  of  the  two  former, 
the  following  case  has  been  put,'  "By  laying  a  bar- 
row full  of  rubbish  on  a  spot  on  which  it  ought  not  to 
have  been  laid  (the  side  of  a  turnpike  road),  Titius  has 
incurred  a  penalty  of  5s.  No  man  was  witness  to  the 
transaction    but    Sempronius ;    and   in  the    station    of 

•  Domat,  Lois  Oiviles,  part  1,  liv.  3,  tit.  6;  Pr6ambule,  note  {a);  and  Id. 
Beet.  4,  §  3,  note  (6). 

'  4  Blaekst.  Comni.  198. 
"Seebk.S.pt.  3,  c.  7. 

•  See  bk.  3,  pt.  3,  c.  3. 

'  Bentham,  whose  work  on  Judicial  Evidence  is  a  professed  attack  on  arti- 
ficial systems  of  proof  in  general,  admits  that  the  most  legitimate  evidence  may 
be  rightly  rejected  on  these  grounds,  even  at  the  risk  of  doing  injustice.  See 
vol.  i.  p.  81 ;  vol.  iv.p.  115 ;  and  bk.  9,  pt.  3,  cc.  1,  3,  3,  4. 

•  4  Benth.  Jud.  Bv.  479,  480. 
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writer,  Sempronius  is  gone  to  make  Ms  fortune  in  the 
East  Indies.  Should  Sempronius  be  forced,  if  he  could 
be  forced,  to  come  back  from  the  East  Indies  for  the 
chance  of  subjecting  Titius  to  this  penalty  ?  Who  would 
think  of  subjecting  Sempronius  to  the  vexation  ?  Who 
would  think  of  subjecting  Sempronius,  or  anybody  else, 
to  the  expense  ?  "  Again,  while  the  liberty  of  adducing 
evidence  to  support  his  cause  ought  to  be  most  freely 
conceded  to  every  litigant  —  '■'■  Facultas  probationwrn  non 
est  angustanda'''" — that  liberty  might  be  so  grossly 
abused  as  to  stop  the  administration  of  justice ;  and  a 
power  in  all  tribunals  to  restrain  it  within  due  bounds 
.  *is  consequently  as  essential  to  the  proper  discharge 

L  -^  of  their  functions  as  the  right  of  expunging  sur- 
plusage in  forensic  documents,  and  restraining  prolixity  ia 
pleading.  "  JEJxoessus  i/n  re  qualibet  jure  reprohatur  com- 
munir "  Suppose  a  man  sued  for  a  debt,  or  an  injuri- 
ous act  of  the  simplest  and  most  ordinary  kind,  were  to 
pretend  that  he  required  for  his  defense  the  evidence  of 
some  hundreds  of  witnesses  living  in  remote  and  different 
parts  of  the  world,  a  court  is  surely  not  bound  to  take 
his  word  or  his  oath  for  the  truth  of  this,  or  even  for  his 
bona  fides  in  asserting  it.  Accordingly  in  the  judicial 
practice  of  this  country  a  commission  or  mandamus  to 
examine  witnesses  will  be  refused,  or  terms  will  be 
imposed .  on  the  party  making  the  application,  if  the 
judges  think,  in  their  discretion,  that  the  application  for 
it  is  made  with  a  view  to  vexation  or  delay,  or  with  any 
other  sinister  or  improper  motive."     So,  we  apprehend,  a 

1  4  Inst.  279.    See  also  Cod.  lib.  i.  tit.  5,  1.  31,  vers.  fin. 

2  3  Inst.  333  and  107 ;  11  Co.  44. 

8  Pirie  v.  Iron,  8  Bingh.  143  ;  Brydges  v.  Msher,  4  M.  &  Scott,  458 ;  Bparkes 
V.  Barrett,  5  Scott,  403 ;  De  Bossi  v.  Polhill,  7  Scott,  836  ;  Dalton  v.  Lloyd,  1 
Gale,  103 ;  Summers  v.  Bawson,  3  Jur.  388 ;  Oastelli  v.  Groom,  16  Jur.  888,  &c. 
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power  (to  be  exercised  with  great  caution  no  doubt)  is 
vested  in  every  tribunal  of  refusing  to  hear  evidence 
obviously  tendered  for  such  purposes.'  "  Quanquam,^' 
says  the  Digest/  "  quihusdam  legibus  amplissimus  mtme- 
rus  testium  definitns  sit :  tamen  ex  constitutionibus  Princi- 
purn  JicBc  licentia  ad  sufficientem  nxhmerum  testium  coarc- 
tetur,  ut  judices  moderentur,  et  eum  solum  *nume- 
rum  testium,  quern  necessarium  esse  putcmerint,  ■-  -^ 
evocari  patiantur ;  ne  effrenatd  potestate  ad  vexandos 
homines  super flua  multitudo  testium  pi-ortahatur.'"  Still  in 
all  these  cases  the  evidence  offered  might  really  be  relevant 
and  important,  and  injustice  done  by  its  rejection. 

§  48.  The  lawgivers  of  some  countries,  sensible  of  the 
evils  that  may  be  occasioned  by  malpractices  like  the 
above,  have,  in  endeavoring  to  suppress  them,  run  into 
positive  absurdity.  We  allude  to  the  practice  of  limiting 
by  law  the  number  of  witnesses  that  may  be  called  in 
proof  of  each  fact  in  dispute ; '  without  regard  to  the 
nature  of  the  cause,  the  probity  of  the  witnesses,  the 
quantity  of  evidence  given  by  them,  or  their  manner  of 

'  In  the  Irish  State  Trials  of  1843,  the  defendants  were  indicted  for  a  sedi- 
tious conspiracy,  and  among  the  overt  acts  were  laid  the  holding  in  different 
parts  of  that  kingdom  what  were  called  "monster  meetings,"  i.  e.,  meetings  at 
each  of  which  several  hundreds  of  thousands  of  persons  were  present.  In 
order  to  prevent  the  case  ever  getting  to  the  jury,  it  was,  as  we  are  informed, 
suggested  to  the  defendants,  that  under  pretense  of  showing  that  those  meet- 
ings were  not  of  a  seditious  character,  they  might  call  as  witnesses  every  one 
of  the  persons  present  at  them.  This  dishonorable  mode  of  defense  was  not 
resorted  to  ;  but  suppose  it  had  been,  must  the  court  and  jury  have  submitted 
to  it? 

'  Dig.  lib.  33,  tit.  5, 1.  1,  §  3. 

*  5  Benth.  Jud.  Bv.  531  ;  Domat,  Lois  Civiles,  part  1,  liv.  3,  tit.  6,  sect.  3,  § 
xvi.  Note  {x),  vers.  fin. ;  Devot.  Inst.  Canon,  lib.  3,  tit.  9,  §  9;  Decretal.  Greg. 
IX.  lib.  3,  tit.  80,  c.  37.  "  To  any  given  fact  or  question  fait  (fact),  French  ; 
pregunta  (question),  Spanish,  thirty  witnesses  were  and  are  allowed  by  Spanish 
law ;  ten  only  are,  or  at  least  were,  allowed  in  French  law.  Are  both  right  ? 
One  French  witness,  then,  is  equal  to  three  Spanish  ones."     Benth.  in  loc.  cit. 
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delivering  their  testimony — tMhgs  which  it  would  obvi- 
ously be  impossible  to  define  by  any  rule  laid  do-v^ii 
beforehand. 

In  framing  rules  of  judicial  proof  the  consequences  of 
decisions  must  be  looked  to. 
§'49.  Another  marked  feature  by  which  judicial  proof 
is  distinguished  from  other  forms  of  proof  is,  that  the 
legislator  by  whom  its  rules  are  framed  must  look 
beyond  the  contending  parties  in  each  case,  and  weigh 
the  consequences  to  society  which  may  follow  from  the 
decisions  of  tribunals.  Thus  the  mischiefs  which  arise 
from  a  blameable  passiveness  in  the  law  are  not  usually 
so  great  as  those  which  spring  from  its  misguided 
action.  For  instance,  the  condemnation  and  punish- 
ment of  an  innocent  man  for  a  supposed  crime  and  the 
acquittal  of  a  guUty  one  are,  philosophically  speaking, 
only  modes  of  misdecision,  diverging  equally  from  the 
.  *truth.  But  a  very  little  reflection  will  show  that, 
L  -J  taken  with  their  consequences,  the  former  is  an 
incalculably  greater  evil :  and  the  legislators  and  jurists 
of  almost  every  age  and  country  have  recognized  the 
principle — however  violated  in  practice  —  that,  although 
the  punishment  of  guilt  and  the  protection  of  innocence 
have  in  general  an  equal  claim  in  the  administration  of  jus- 
tice, the  latter  should  be  the  primary  care  of  the  law,  and 
consequently  that  in  matters  of  doubt  it  is  safer  to  acquit 
than  condemn.'  Again,  the  laws  of  every  *country 
'-       -*  suppress  much  evidence  that  would  be  relevant  or 

'  See  the  following  authorities,  the  number  of  which  might  be  almost  indef- 
initely increased :  Deut.  xvii.  4,  6 ;  Dig.  lib.  48,  tit.  19, 1.  5 ;  Cod.  lib.  4,  tit. 
19, 1.  35  ;  QrotiuB,  Jus  Bell.  ac.  Pao.  lib.  2,  cap.  33,  |  v,  n.  1 ;  Huberus,  PrsBl. 
Jur.  Civ.  lib.  32,  tit.  3,  N.  N.  4  &  16 ;  Voet.  ad  Pand.  lib.  23,  tit.  3,  N.  18 ; 
Matth.  de  Prob.  cap.  3,  n.  30 ;  Mascard  de  Prob.  Concl.  86,  496,  497  ;  Sanchez 
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even    conclusive,    where   its   reception   would   involve 

*  the  disclosure  of  matters  of  paramount  import- 

ance   wMcli  public    policy  and   social    order  re-  '-       -^ 

de  Matrimonio,  lib.  10,  Disput.  13,  N.  N.  40,  41 ;  Mirrqr  of  Justices,  ch.  5, 
sect.  1 ;  Abus,  108,  N.  15 ;  T.  18  Ed.  II.  630,  Nota  1 ;  Forteso.  de  Laud.  cap. 
27;  3  Inst.  310;  3  Hale,  P.  C.  289,  390;  4  Blackst.  Com.  358;  1  Stark.  Ev. 
559,  573,  574,  588,  Srd  Ed.;  Mac  Nally's  Evid.  578,  580;  Burnett's  Orim. 
Law  of  Scotland,  533,  533 ;  Dickson,  Ev.  in  Scot.  163, 163 ;  1  Greenl.  Ev.  §§ 
13  a  and  34,  7th  Ed. ;  Burrill,  Circ.  Ev.  58,  59  ;  D'Aguesseau,  "  Fragment  sur 
les  Preuves  en  matiSre  Criminelle ;  "  Beccaria,  Dei  Delitti  e  delle  Pene,  §  7. 
To  these  may  be  added  even  the  Chinese  Law,  if  we  may  rely  on  a  work 
entitled  "  The  Chinese,"  by  J.  F.  Davis,  vol.  1,  p.  394,  A.  D.  1836,  comprised  in 
"  The  Library  of  Entertaining  Knowledge."  It  is  worthy  of  observation  that 
although,  as  appears  from  some  of  the  above  references,  the  principle  in  ques- 
tion was  fully  recognized  by  the  civilians  and  canonists,  they  reversed  the  rule 
in  those  cases  where  innocence  chiefly  requires  protection ;  and  their  maxim, 
"  In  atrocissimis  leviores  conjecturse  sufliciunt,  et  licet  judioi  jura  transgredi :  " 
Beccaria,  Dei  Delitti  e  delle  Pene,  §  8,  in  not. ;  see,  also,  Mascard.  de  Prob. 
Concl.  1393,  N.  13  ;  Burnett's  Crim.  Law  of  Scotland,  613  —  will  remain  a  last- 
ing monument  of  the  barbarity  as  well  as  the  Imbecility  of  its  framers.  Nor 
are  these  merely  the  notions  of  bye-gone  ages.  In  a  very  recent  treatise  on  the 
canon  law  is  the  following  passage :  "  Plus  prsestant  praesumptiones  in  causis 
civilibus,  quam  in  criminalibus,  in  quibus  nemo  ex  soils  conjecturis,  etiam  ve- 
hementibus,  condemnandus  est ;  excepto  orimine  hsereseos,  cujus  suspectus  tan- 
quam  haereticus  coudemnatur,  nisi  omnem  suspicionem  excusserit :  "  Devotus, 
Instit.  Canon,  vol.  3,  p.  116,  Paris.  1852.  Superiorum  facultate.  The  English 
law  goes  farther  in  the  opposite  direction  than  that  of  most  other  coun- 
tries, for  it  lays  down  as  a  maxim  that  it  is  better  several  guilty  persons  should 
escape  than  that  one  innocent  person  should  sufler ;  2  Hale,  P.  C.  389  ;  4  Blackst. 
Com.  358 ;  the  salutary  fruit  of  which  is,  that  in  no  part  of  the  world  is  gen- 
uine voluntary  evidence  against  suspected  criminals  more  easily  procured  than 
in  England ;  the  persuasion  being  general  throughout  society  that  if  a  sus- 
pected man  be  really  innocent,  the  law  will  take  care  that  no  harm  shall  hap- 
pen to  him.  The  principles  on  which  this  noble  and  politic  maxim  rests  are 
not,  however,  generally  understood.  The  strongest  proof  of  this  is  to  be 
found  in  the  singular  fact  of  its  having  been  formally  attacked  by  the  cele- 
brated Dr.  Paley,  in  his  "  Moral  and  Political  Philosophy,"  bk.  6,  ch.  9,  who 
designates  it  a  popular  maxim  having  a  considerable  influence  in  producing 
injudicious  acquittals,  and  argues  thus  against  it.  "  The  security  of  civil  life, 
which  is  essential  to  the  value  and  the  enjoyment  of  every  blessing  it  contains, 
and  the  interruption  of  which  is  followed  by  universal  misery  and  confusion 
is  protected  chiefly  by  the  dread  of  punishment.  The  misfortune  of  an  indi- 
vidual, for  such  may  the  sufferings,  or  even  the  death,  of  an  innocent  person 
be  called,  when  they  are  occasioned  by  no  evil  intenti^,  cannot  be  placed  in 
10 
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quire  to  be  *  concealed ;  such  as  secrets  of  state, 
-  -I  communications  made  in  professional  confidence, 
and  others.' 

1  See  infrd,  bk.  3,  pt.  3,  ch.  8. 


competition  with,  this  object.  *  *  *  When  certain  rules  of  adjudication 
must  be  pursued,  when  certain  degrees  of  credibility  must  be  accepted,  in 
order  to  reach  the  crimes  with  which  the  public  are  infested ;  Courts  of  justice 
should  not  be  deterred  from  the  application  of  these  rules  by  every  suspicion 
of  danger,  or  by  the  mere  possibility  of  confounding  the  innocent  with  the 
guilty.  They  ought  rather  to  reflect  that  he  who  falls  by  a  mistaken  sentence, 
may  be  considered  as  falling  for  his  country  ;  whilst  he  suffers  under  the  oper- 
ation of  those  rules,  by  the  general  effect  and  tendency  of  which  the  welfare 
of  the  community  is  maintained  and  upheld."  It  will  not,  however,  be  diffi- 
cult to  expose  the  fallacy  of  this  pernicious  and  inhuman  argument.  It  is 
perfectly  true  that  the  security  of  ciyil  life  is  the  first  object  of  all  penal  laws, 
and  that  that  security  is  chiefly  protected- by  the  dread  of  punishment ;  but 
then  it  is  of  punishment  as  a  consequence  of  guilt,  and  not  of  punishment  fall- 
ing indiscriminately  on  those  who  have  or  have  not  provoked  it  by  their  crimes. 
When  the  guilty  escape,  the  law  has  merely  failed  of  its  intended  effect ;  but 
when  the  innocent  become  its  victims,  it  injures  the  very  persons  it  was 
meant  to  protect,  and  destroys  the  security  it  was  meant  to  preserve.  Nor  is 
this  all,  or  even  the  worst ;  for  it  is  a  great  mistake  to  suppose  that  the  actual 
wrong  and  violence  done  to  the  innocent  man  are  the  only  evils  resulting  from 
an  erroneous  conviction.  Confidence  in  the  administration  of  justice  must  ne- 
cessarily be  shaken  when  people  reflect,  and  can  truly  reflect,  that  every  indi- 
vidual they  see  condemned  to  punishment  may  be  in  the  highest  degree  un- 
fortunate and  in  no  degree  guilty;  his  sufferings  being  inflicted  merely  as  a 
sacrifice  to  a  supposed  expediency.  Under  such  a  system,  few  would  care  to 
prosecute  for  offenses,  still  fewer  to  come  forward  with  voluntary  testimony 
against  persons  accused  or  suspected  of  them.  The  law  might,  indeed,  sit  in 
terrific  majesty,  denouncing  the  severest  penalties,  and  acting  on  the  most 
sanguinary  and  strained  maxims,  but  for  want  of  proofs  and  co-operation  on 
the  part  of  society,  those  penalties  would  soon  become  a  dead  letter.  It  re- 
quires strong  imaginative  powers  to  see  an  analogy  between  the  fate  of  a  sol- 
dier dying  in  the  defense  of  his  country  and  that  of  an  innocent  citizen  butch- 
ered in  cold  blood  under  the  name  of  j  ustice.  The  one  falls  with  honor,  his 
memory  is  respected,  his  family,  perhaps,  provided  for ;  while  the  latter  has 
not  even  the  sad  consolation  of  being  pitied,  but  sees  himself  branded  with 
public  ignominy,  leaves  a  name  which  will  excite  nothing  but  horror  or  detesta- 
tion ;  until  perhaps,  in  course  of  time,  his  innocence  becomes  manifest,  only 
to  awake  in  all  the  rightminded  portion  of  the  commvinity  a  feeling  of  alarm 
and  disgust  at  the  state  of  insecurity  under  which  they  live.  "Could  the 
escape  of  ten  of  the  most  desperate  criminals,"  emphatically  asks  Sir  Samuel 
Eomilly,  in  his  "  Observations  on  the  Criminal  Law  of  England,  &c.    Note 
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Difference  between  the  securities  fcrr  legal  a/nd  historical 

t/ruth. 

§  50.  Anoth.er  great  difference  between  legal  and  his- 
torical evidence  lies  in  the  securities  for  truth,  and  the 
sources  of  danger  and  deception  peculiar  to  each.  Pos- 
terity and  future  ages  are  not  unfrequently  spoken  of  as 
a  tribunal,  to  whose  judgment  appeals  may  be  made 
from  the  decisions  of  the  present ;  and  viewed  as  a 
figure  of  speech  there  is  no  impropriety  in  this.  But 
figui-es  must  not  be  mistaken  for  facts.  The  tribunal 
of  posterity  differs  immensely  from  all  others :  for  it  is 
one  of  unlimited  jurisdiction,  both  judicial  and  inquis- 
itorial; it  is  ever  sitting,  ever  investigating,  ever 
judging ;  barred  by  no  prescription,  bound  by  no  estop- 
pel, and  responsible  to  no  human  authority.  The 
securities  for  the  truth  of  the  records  and  traditions  of 

(D.),"  f rom  whicli  some  of  the  preceding  remarks  have  been  taken,  "  have  ever 
produced  as  much  mischief  to  society  as  did  the  public  executions  of  Ga- 
las, of  D'Anglade,  or  of  Le  Brun  ?  " —  three  celebrated  cases  which  occurred  in 
France,  and  show  the  fearful  state  into  which  the  administration  of  justice 
had  fallen  under  the  anoien  regime  in  that  country.  But  another  evil,  which 
seems  to  have  altogether  escaped  the  notice  of  Dr.  Paley,  remains  to  be 
mentioned.  ' '  Instances,"  observes  Sir  Samuel  Romilly,  "  have  indeed  oc- 
curred like  that  of  Galas,  where  a  man  has  been  offered  up  as  a  sacrifice  to 
the  laws,  though  the  laws  had  never  been  violated;  where  the  tribunals 
have  committed  the  double  mistake  of  supposing  a  crime  where  none  had 
been  committed,  and  of  finding  a  criminal  where  none  could  exist.  These, 
however,  are  very  gross,  and  therefore  very  rare  examples  of  judicial  error. 
In  most  cases  the  crime  is  ascertained,  and  to  discover  the  author  is  all  that  re- 
mains for  investigation ;  and,  in  every  such  case,  if  there  follow  an  erroneous 
conviction,  a  twofold  evil  must  be  incurred,  tlie  escape  of  the  guilty,  as  well  as 
the  suffering  of  the  innocent.  Perhaps  amidst  the  crowd  of  those  who  are 
gazing  upon  the  supposed  criminal,  when  he  is  led  out  to  execution,  may  be 
lurking  the  real  murderer,  who,  while  he  contemplates  the  fate  of  the  wretch 
before  him,  reflects  with  scorn  upon  the  imbecility  of  the  law,  and  becomes 
more  hardened,  and  derives  more  confidence  in  the  dangerous  career  on  which 
he  has  entered."     See  further  on  this  subject,  infrd,  bk.  1,  pt.  1. 
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the  past  whicli  time  has  brought  down  to  us  consist  in 
the  multitude  of  sources  to  which  they  can  be  traced, 
the  large  number  of  persons  whose  interest  it  has  been 
to  preserve  them  from  oblivion  and  corruption :  above 
all,  the  permanent  effects  of  events ;  visible  in  the  shape 
of  monuments  and  other  pieces  of  real  evidence,  ' 
*customs,  ceremonies,  and  the  like ;  and,  finally, 
L  ^  J  the  actors  in  the  scene  having  passed  away,  there 
is  rarely  either  opportunity  or  interest  to  fabricate  evi- 
dence in  furtherance  of  their  views  or  Justification  of  their 
conduct.  Now  in  the  case  of  a  legal  investigation  before 
a  judicial  tribunal,  properly  so  called,  all  this  is  reversed. 
The  Judge  or  jury,  as  the  case  may  be,  must  decide  once 
for  all  on  such  evidence  as  may  come  before  them ;  the 
facts  —  the  res  gestae  of  the  dispute  —  are  known  but  to 
few,  and  are  matter  of  interest  to  fewer ;  while  the  par- 
ties who  a're  best  acquaiuted  with  the  truth  stand  in  a 
hostile  position  to  each  other,  and  have  a  stake  at  issue 
which  places  them  under  the  strongest  temptation  to 
misrepresent  it.  Hence  it  is  obvious  that  without  pecu- 
liar guarantees  for  the  veracity  and  completeness  of  the 
evidence  adduced  in  courts  of  justice,  they  would,  when 
investigating  disputed  facts,  be  exposed  to  the  same  risks 
of  error  as  the  historian  without  the  safeguards  which  he 
possesses  —  in  a  word,  the  legislator  dealing  with  Judicial 

'  Tlie  following  passage  is  taken  from  a  review  in  tlie  Examiner  newspaper 
of  Laing's  "  Descriptive  Catalogue  of  Impressions  from  ancient  Scottisli  Seals," 
December  SStli,  1850.  "  Seals  and  coins  may  be  considered  as  bottles  filled 
with  memoranda  and  cast  upon  the  ocean  of  time  by  the  earlier  mariners,  for 
the  use  of  those  who  came  after  them.  Their  forts,  their  factories,  their  light- 
houses, have  many  of  them  disappeared  ;  but  the  bottles  are  perpetually  being 
found  after  many  days.  *  *  *  Many  an  obscure  allusion  in  an- 
cient authors  has  been  illuminated  by  the  pure  ray  serene  emitted  by  a  graven 
gem  The  scholar  will  often  find  sermons  in  these  stones,  excelling  the  lucu- 
brations of  the  commentators  no  less  in  clearness  than  in  terseness  ;  and  h  e 
may  sometimes  be  put  right  by  a  acarabseus,  when  a  scholiast  has  failed  him.'' 
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evidence  is  bound  to  frame  cliaracteristic  .securities  to 
meet  cliaracteristic  dangers. 

§  51.  This  distinction  between  historical  and  legal 
proof  may  be  illustrated  by  the  consideration  of  deriva- 
tive, or  second-hand,  evidence.  The  infirmity  of  this 
kind  of  proof  has  been  already  pointed  out,'  and  indeed 
is  one  of  those  self-evident  things  to  which  the  mind  of 
man  at  once  assents.  It  is  equally  clear,  that  the  far- 
ther evidence  is  removed  from  its  primary  source  the 
weaker  it  becomes;  thus  hearsay  evidence  becomes 
more  suspicious  and  dangerous  according  as  it  is  re- 
ported at  second,  third,  fourth  or  fifth  hand.  And 
yet,  in  inquiring  into  the  events  of  past  ages  it  is 
scarcely  possible  to  move  a  step  without  resorting  to 
*this  kind  of  evidence.  Suppose  the  events,  sa- 
cred  and  profane,  which  took  place  in  the  first  ^  -^ 
year  of  the  Christian  era,  existed  solely  in  oral  tradition, 
and  takrag  a  generation  to  last  thirty  years,  the  account 
which  persons  at  the  commencement  of  the  present  cen- 
tury had  of  those  events  seems  to  have  come  to  them  by 
hearsay  at  the  sixtieth  hand ;  evidence,  the  value  of  which 
in  a  court  of  justice  would  be  rightly  estimated  at  zero, 
if  not  below  it.  And  although  accounts  of  many  of  those 
events  having  been  committed  to  writing  affords  a  better 
security  for  their  truth,  still  the  genuineness  of  the  docu- 
.  ments  in  which  they  are  recorded  rests,  in  part  at  least, 
on  oral  tradition.  But  it  is  a  great  mistake  to  suppose 
that  the  real  probative  force  of  the  evidence  of  those  facts 
which  we  possess  in  the  present  century  rises  no  higher 
than  this  reasoning  would  indicate.  The  fallacy  consists 
in  treating  each  generation  as  one  single  person  by  whom 

'  Supra,  Part  1,  ^  30. 
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a  bare  relation  of  the  fact  has  been  handed  down  to  the 
next,  and  not  as  consisting  of  a  number  of  persons  inter- 
ested in  ascertaining  its  truth,  besides  wholly  overlooking 
the  corroborative  proofs  supplied  by  permanent  memori- 
als and  the  acts  of  men.  In  short,  as  a  modern  historian 
has  well  expressed  it,'  "  The  presumption  of  history,  to 
whose  mirror  the  scattered  rays  of  moral  evidence  con- 
verge, may  be  irresistible,  when  the  legal  inference  from 
insulated  actions  is  not  only  technically,  but  substan- 
tially, inconclusive." 

§  52.  The  offering  to  prove  a  historical  fact  by  de- 
rivative evidence  affords,  therefore,  not  the  slightest 
presumption  of  unfairness ;  unless  when  the  evidence  is 
on  its  face  a  substitute  for  some  other  which  might  have 
been  procured."  But  derivative  evidence  offered  in 
*a  court  of  justice  in  proof  of  recent  events,  by  a 
'-  -'  litigant  party  whose  avowed  object  is  to  obtain  a 
decision  in  his  own  favor,  carries  so  strong  an  appearance 
of  fraud  that  the  laws  of  most  nations  either  reject  or 
look  upon  it  with  suspicion.'  The  English  law  in  gen- 
eral rejects  it ;  but  reverses  the  rule  in  many  cases  where 
the  matter  to  be  proved  has  taken  place  so  long  ago  that, 
the  original  evidence  is  manifestly  unattainable,  and  thus 
far  partakes  of  the  nature  of  a  historical  fact.* 

'  Hallam's  Constitutional  History  of  England,  vol.  2,  p.  106,  7th  Ed. 

'  Gibbon,  who  was  not  a  lawyer,  thus  expresses  himself  in  the  Preface  to 
the  fourth  volume  of  his  History  of  the  Decline  and  Fall  of  the  Roman  Em- 
pire :  "  I  have  always  endeavored  to  draw  from  the  fountain  head ;  my  curi- 
osity, as  well  as  a  sense  of  duty,  has  always  urged  me  to  study  the  originals; 
and  if  they  have  sometimes  eluded  my  search,  I  have  carefully  marked  the 
secondary  evidence,  on  whose  faith  a  passage  or  a  fact  were  reduced  to 
depend." 

8  InfrA,  bk.  1,  pt.  2  ;  and  bk.  3,  pt.  3,  ch.  4. 

•*  InfrA,  bk.  3,  pt.  3,  ch.  4.  "  Witnesses  are  either  ancient  or  modern,  that 
is,  contemporary.    *    *    *     Ancient  witnesses  consist  of  the  poets  and  other 
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Mistakes  from  confounding  legal  xoiih  pMlosopJiiGal  and 
MstoK'ical  evidence. 

§  53.  The  greatest  misconceptions  and  errors  have 
arisen  from  confounding  legal  with  philosophical  and 
historical  evidence.  There  is  a  well-known  anecdote  of 
Sir  Walter  Raleigh,  which  will  serve  to  illustrate  this. 
While  a  prisoner  in  the  Tower,  composing  his  History  of 
the  World,  a  disturbance  arose  under  his  window,  and 
unable  to  ascertain  its  merits  through  the  conflicting  ac- 
counts which  reached  him,  he  is  said  to  have  uttered  an 
exclamation  against  the  folly  of  relying  on  narrations  of 
the  events  of  past  ages,  when  there  is  so  much  difficulty 
in  arriving  at  the  truth  of  those  happening  *imme-  ^ 
diately  around  us.'  But  in  that  investigation  he  '-  -* 
was  discharging  a  quasi  Judicial  function,  without  the 
compulsory  powers  possessed  by  courts  of  justice  for 
extracting  truth,  and  laboring  under  the  further  disad- 
vantage of  imprisonment  ;•  while  in  dealing  Avith  the 
events  of  past  ages  he  had  the  benefit  of  the  securities 
for  historical  truth  already  described."  Much  also  of 
Professor  Grreenleaf's  "Examination  of  the  Testimony 
of  the  Four  Evangelists  by  the  Rules  of  Evidence  ad- 
ministered in  Courts  of  Justice  "  is  founded  on  the  same 
mistake.     Nowhere,  however,  are  the  consequences  of 

celebrated  writers,  whose  authority  for  certain  facts  or  opinions  are  embodied 
in  their  immortal  works.  Thus  the  Athenians  produced  the  testimony  of 
Homer  for  their  right  of  dominion  over  the  isle  of  Salamis,  in  opposition  to 
the  pretensions  of  the  commonwealth  of  Megara  ;  and  in  a  recent  transaction 
the  citizens  of  Tenedos  pleaded  the  authority  of  Periander,  the  wise  Corinthian, 
in  a  dispute  with  the  inhabitants  of  Sigeum  concerning  their  common  bound- 
aries, &c.  *  *  *  Theseiearemdeneeofthe  past.kc."  —  Aristotle's  Rhetoric, 
bk.  1,  ch.  15,  as  freely  translated  by  Gillies. 

'  Barrow's  History  of  Ireland,  vol.  1,  pp.  35,  36. 

5  Supra,  §§  50,  51. 
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confounding  the  two  kinds  of  evidence  so  visible  as  in 
Bentham's  work  on  Judicial  Evidence.     He  entertains 
the  most  erroneous  notions  as  to  the  nature  and  use  of 
the  rules  which  regulate  the  burden  of  proof ; '  and  seems 
to  consider  every  issue  raised  in  a  court  of  justice  as  a 
philosophical  question,  the  actual  truth  of  which  is  to 
be  ascertained  by  the  tribunal  at  any  cost ;  or  should 
this  be  impracticable,  then  that  a  decision  is  to  be  given 
founded  on  the  best  guess  that  can  be  made  at  it.     Thus, 
speaking  of  the  laws  which  require  a  plurality  of  wit- 
nesses in  certain  cases,  he  says,"  "  Every  man  is  excluded, 
every  man,  be  he  who  he  may,  unless  he  comes  with 
another  in  his  hand.    Two  propositions  are  here  assumed : 
all  men  are  liars,  and  all  judges  fools.     Without  the 
second,   the   first    would    be   insufficient."     The    illogi- 
cal character  of  this   reasoning  is  obvious  at  a   glance. 
What  the   law   says   in   such   cases    is   this  —  the  wit- 
ness may  be  a  liar,  and  the  judge  may  be  a  fool ;  and 
the  mischief  which  might  be  caused  by  the  folly  of  the 
one  set  in  motion  by  the  mendacity  of  the  other  would 
so  greatly  exceed  any  advantage  that  could  result  from 
a  decision  based  on  their  united  veracity  and  wisdom, 
that  for  the  benefit    of    the    community  we  arrest  the 
*inquiry.     Perhaps,  however,  the  most  glaring  in- 
•-        ^  stance  of  this  error  is  where  he  contends  with  so 
much  earnestness  and  vehemence  that  confidential  com- 
munications between  clients  and  their  legal  advisers  ought 
not  to  be  held  sacred  by  law ;  —  an  argument  founded  on 
the  assumption  that  the  compelling  their  disclosure  -sYOuld 
advance  the  ends  of  justice,  by  depriving  evil-disposed 
persons  of  professional  assistance  in  carrying  out  unright- 

>  See  1  Benth.  Jud.  Ev.  36. 

5  4  Benth.  Jud.  Ev.  503.     See  also  5  Id.  463,  464 
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eous  plans '  —  we  say  "unrigliteoiis,"  for  to  projected  vio- 
lations of  the  law  no  professional  adviser  is  expected,  or 
onght  for  one  moment,  to  render  himself  party.  If, 
indeed,  the  existing  rule  vrere  suddenly  altered,  and  every 
thing  hitherto  communicated  in  professional  confidence, 
under  the  assurance  that  it  would  be  kept  inviolate,  laid 
open  to  the  view  of  the  courts,  much  valuable  evidence 
would  doubtlessly  be  obtained ;  but  the  first  harvest  of  this 
kind  would  be  the  last,  for  in  future  no  such  conxtnunica- 
tions  would  be  made,  either  by  honest  or  dishonest  clients. 
It  is  difficult  to  paint  in  too  strong  colors  the  evils  of 
such  a  state  of  things.  For  want  of  materials  on  which 
to  form  a  judgment,  legal  advice  would  become  of  littie 
worth;  and  for  want  of  materials  to  prepare  it,  cross- 
examination,  the  most  powerful  instrument  for  the  extrac- 
tion of  truth,  would  be  converted  into  a  lifeless  form. 
Besides,  it  is  a  great  mistake  to  suppose  that  a  man's  case 
must  necessarily  be  bad  as  a  whole  because  there  is  some 
weak  point  in  it.  Nor  is  this  all.  A  professional  adviser 
often  cannot  discharge  his  functions  with  effect  unless 
informed  respecting  matters  connected  with,  though  not 
constituting,  the  subject  of  inquiry ;  the  public  disclosure 
of  which  might  be  so  injurious,  that  the  client  would 
sooner  abandon  his  action  or  defense  than  even  run  the 
risk  of  such  a  calamity  by  having  his  counsel  or  attorney 
subpcenaed  as  a  witness  against  him. 

Principal  seov/rities  for  the  truth  of  legal  evidence. 

*§  54.  The  securities  which  have  been  devised  by 
municipal  law  for  insuring  the  veracity  and  com-  ^ 
pleteness  of  the  evidence  given  in  courts  of  justice  vary, 
as  might  be  expected,  in  different  countries,  and  with  the 

'  Beuth.  Jud.  Bv.  bk.  9,  pt.  4,  ch.  5,  sect.  3. 
11 


S2  INTEODUCTION. 

systems  of  law  to  whicli  they  are  attached.  Several  of 
those  principally  relied  on  by  the  English  law ;  such  as 
the  publicity  of  judicial  proceedings,  the  compulsory 
presence  of  witnesses  in  open  court,  the  right  of  cross- 
examination,  (Sac,  will  be  considered  in  their  place : '  for 
the  present,  we  will  merely  point  attention  to  a  few 
which,  either  from  their  value  or  general  adoption,  deserve 
particular  notice. 

Political  or  legal  sanction  of  truth. 

§  55.  To  the  three  sanctions  of  truth  which  have  been 
described  in  the  preceding  part  of  this  Introduction,"  the 
municipal  laws  of  most  nations  have  added  a  fourth ;  which 
may  be  called  the  legal,  or  political  sanction,'  and  consists 
in  rendering  false  testimony  an  offense  cognizable  by 
penal  Justice.  The  punishment  of  this  offense  has  varied 
in  different  ages  and  places :  in  Enlgand,  it  is  a  misde- 
meanor ;  punishable  by  fine,  imprisonment  or  penal  servi- 
tude." 

OatJis. 

§  56.  The  next  security  is  a  very  remarkable  one  ; 
and  consists  in  requiring  all  evidence  in  courts  of  jus- 
tice to  be  given  on  oath  —  according  to  the  maxim  "  In 
judicio  non  creditur  nisi  juratis." '  Oaths,  however, 
it  is  well  known,  are  not  peculiar  to  courts  of  justice, 
nor  are  they  even  the  creatures  of  municipal  law  —  hav- 
ing been  in  use  before  societies  were  formed  or  cities 
built ;  and  the  most  solemn  acts  of  political  and  social 
life  being  guarded  by  their  sanction.  —  "  Non  est  arctius 

'  Infrd,,  bk.  1,  pt.  1. 

'^  Suprd,  pt.  1,  §§  16  et  seq. 

'  1  Benth.  Jud.  Ev.  198,  221. 

<  Infrd,  bk.  3,  pt.  2,  cb.  10. 

'  Cro.  Car.  64.     See,  also,  3  Inst.  79. 
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vinculum  inter  homines  qu^m  jusjurandum." '  And 
*however  abused  or  perverted  by  ignorance  and 
superstition,  an  oatb  lias  in  every  age  been  found  ^  ^^-J 
to  supply  the  strongest  hold  on  the  consciences  of  men, 
either  as  a  pledge  of  future  conduct  or  as  a  guarantee  for 
the  veracity  of  narration. 

§  57.  An  oath  is  an  application  of  the  religious  sanction, 
"  Jurare  etit  Deum  in  testem  voca/re,  et  est  actus  divvni 
cultus.'  It  is  calling  the  Deity  to  witness  in  aid  of  a 
declaration  by  man  ;=  and  consequently  does  not  depend 
for  its  validity  on  the  peculiar  religious  opinions  of  the 
pers©n  by  whom  it  is  taken.  The  Koman  Emperor,  we 
are  told,  "  jurejurando  quod  propria  superstitione  jura- 
tum  est,  standum  rescripsit:'  and  Lord  Chief  Justice 
Willes,  in  his  celebrated  Judgment  in  OmicTiund  v.  Bar- 
leer,"  expresses  himself  as  follows  :  "  Oaths  were  institu- 
ted long  before  Christianity,  were  made  use  of  to  the 
same  purposes  as  now,  were  always  held  ia  the  highest 
veneration,  and  are  almost  as  old  as  the  creation.  '  Jura- 
mentum  nihil  aliud  est  quam  Dewn  in  testem  vocare ;  ' 
and  therefore  nothing  but  the  belief  of  a  God,  and  that 
he  will  reward  and  punish  us  according  to  our  deserts,  is 

'  Jenk.  Cent.  3,  Cas.  54. 

'  3  Inst.  165.  In  the  laws  of  some  countries  witnesses  were  required  to  give 
their  evidence /asiirefir.     Devot.  Inst.  Canon,  lib.  3,  tit.  9,  §  13,  not.  (1). 

'  "Lfe  sermentest  I'attestation  de  la  Divinite  £t  I'appui  d'une  declaration  de 
I'homme.  Ce  temoignage  de  la  croyance  des  peuples  &,  une  justice  supreme  se 
retrouve  dans  tous  les  pays  et  dans  lous  les  temps.  Pythagore  pretendait 
mSme  que  le  monde  devait  sou  origine  H  un  serment  que  Dieu  lui-meme  aurait 
prete  de  toute  eternite,  et  dont  la  creation  serait  raccomplissement.  On  sent 
bien  que  cette  explication,  comme  la  plupart  de  celles  que  donne  la  philosophie 
eur  le  mysterieux  pjobleme  de  I'origine  du  monde,  est  plus  obscure  que  le 
fait  meme  tl  expliquer."  —  Bonnier,  TraiU  des  Preu/oes,  §  340,  2nd  Ed. 

*  Dig.  lib.  12,  tit.  2,  1.  5,  §  1. 

*  Willes,  545,  et  seq.  The  case  is  also  reported,  1  Atk.  49,  nom.  Omyehund  v. 
Barker. 
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necessary  to  qualify  a  man  to  take  an  oath.  We  read  of 
them,  therefore,  in  the  most  early  times.  If  we  look  into 
the  Sacred  history,  we  have  an  *accoiint  in  Genesis, 
^  ^^^  ch.  26,  V.  28  &  31,  and  again  Gen.  ch.  31,  v.  53,  that 
the  contracts  between  Isaac  and  Abimelech,  and  between 
Jacob  and  Laban,  were  confirmed  by  mutual  oaths ;  and 
yet  the  contracting  parties  were  of  veiy  different  relig- 
ions, and  swore  in  a  different  form."  (The  Lord  Chief 
Justice,  after  citing  several  passages  and  examples,  both 
from  the  Old  and  New  Testament,  as  well  as  the  ancient 
heathen  poets  and  authors,  together  with  some  modem 
authorities,  and,  among  others,  Grotius,  De  Jure  Belli  ac 
Pacis,  lib.  2,  c.  13,  sect.  1,'  in  support  of  this  position, 
proceeds  thus)  :  "  The  forms  indeed  of  an  oath  have  been 
always  different  in  all  countries,  according  to  the  differ- 
ent laws,  religion,  and  constitution  of  those  countries. 
But  still  the  substance  is  the  same,  which  is,  that  God  in 
all  of  them  is  called  upon  as  a  witness  to  the  truth  of 
what  we  say.  Grotius,  in  the  same  chapter,  sect.  10,  says, 
forma  jurisjurandi  verbis  difEert,  re  convenit.  There  are 
several  very  different  forms  of  oaths  mentioned  in  Sel- 
den,  vol.  ii.  p.  1470 ;  "  but  whatever  the  forms  are,  he 
says,  that  is  meant  only  to  call  God  to  witness  to  the 
truth  of  what  is  sworn.  '  Sit  Deus  testis,''  '  Sit  Deus 
vindex,'  or  '  Ita  te  Deus  adjuvet,^  are  expressions  promis- 
cuously made  use  of  in  Christian  countries  ;  and  in  ours 
that  oath  hath  been  frequently  varied  ;  as  '  Ita  te  Deus 
adjuvet,  tactis  sacrosanctis  Dei  evangeliis  ; '  — '  Ita,  (&o., 
et  sacrosancta  Dei  evangelia  ; '  — '  Ita,  &g.,  et  omnes  sancti.'' 
And  now  we  keep  only  these  words  in  the  oath,  '  So 
help  you  God  ; '  and  which  indeed  are  the  only  material 

'  See,  also,  Pufendorf,  Jua  Nat.  et  Gent.  lib.  4,  c.  2,  §  2. 
°  Selden's  Works  by  Wilkins,  in  six  volumes,  A.  D.  1726. 
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words,  and  wliicli  any  heathen  who  believes  a  God  may 
take  as  well  as  a  Christian.  The  kissing  the  book  here, 
and  the  touchiag  the  Bramin's  hand  and  foot  at  Calcutta, 
and  many  other  different  forms  which  are  made  use  of 
ia  different  countries,  are  no  part  of  the  oath,  but  are 
only  ceremonies  invented  to  add  the  greater  solemnity 
*  to  the  taking  of  it,  and  to  express  the  assent  of 
the  party  to  the  oath  when  he  does  not  repeat  the  '-  -^ 
oath  itself ;  but  the  swearing  in  all  of  them,  be  the  ex- 
ternal form  what  it  will,  is  calling  God  Almighty  to  be 
a  witness." 

§  58.  There  is  this  important  distinction  among  oaths: 
that  many,  besides  invoking  the  attestation  of  a  Superior 
Power,  place  in  the  mouth  of  the  swearer  a  formula  by 
which  he  imprecates  divine  vengeance  on  himself  if  his 
testimony  be  untrue.  One  of  the  forms  in  use  among 
the  ancient  Romans  is  thus  described:  "Zapidem 
silicem  tenehant  juratwri  per  tTovem,  hcec  verba  dioentea, 
'  Si  sdens  fallo,  turn  me  Diespiter  sal/od  urhe  a/rceque 
honis  ejioiat,  ut  ego  hwrw  Icvpidem  / ""  and  formerly 
an  imprecation  formed  part  of  the  judicial  oath  in 
France."  Some  eminent  authorities  in  our  own  law 
have  used  language  calculated  to  convey  the  notion 
that  oaths  are  necessarily  imprecatory.  Thus  in  Queen 
Caroline's  case,"  Lord  Chief  Justice  Abbott,  when 
delivering  the  answer  of  the  judges  to  a  question  put  by 
the  House  of  Lords,  says,  "Speaking  for  myself,  not 
meaning,  thereby,  to  pledge  the   other  judges,  thaugh 

'  Festus,  de  Verbor.  Signif.  lib.  10,  voe.  "  Lapidem  ; "  and  the  custom  is 
alluded  to  by  Cicero,  Epist.  ad  Divers,  lib.  7,  epist.  1 ;  and  by  Aulus  Gellius, 
Noct.  Attic,  lib.  1,  c.  21.    See  also  1  Greeul.  Ev.  §  338,  note,  7th  Ed. 

^  Bonnier,  Traite  des  Preuves,  §  353,  3nd  Ed. 

s  3  Brod.  &  B.  385. 
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I  believe  their  sentiments  concur  with,  my  own,  I  con- 
ceive, that,  if  a  witness  says  he  considers  the  oath  as 
binding  upon  his  conscience,  he  does,  in  effect,  affirm, 
that  in  taking  that  oath,  he  has  called  his  God  to  wit- 
ness that  what  he  shall  say  wiU  be  the  truth,  and  that 
he  has  imprecated  the  divine  vengeance  upon  his  head, 
if  what  he  shall  afterward  say  is  false."  In  Rex  v. 
White,''  also,  the  court  said,  "An  oath  is  a  religious 
asseveration,  by  which  a  person  renounces  the  mercy, 
*  and  imprecates  the  vengeance  of  heaven,  if  he  do 
'-  ^  not  speak  the  truth."  Imprecation  is  however  no 
part  of  the  essence  of  an  oath ;  but  is  a  mere  adjunct,  of 
questionable  propriety,  as  calculated  to  divert  attention 
from  the  true  meaning  of  the  ceremony  and  fix  it  on 
some  external  observance.  "An  oath,"  says  Pufendorf,* 
"  is  a  religious  asseveration,  by  which  we  renounce  the 
divine  mercy,  or  invoke  the  diviae  vengeance  upon  us, 
unless  we  speak  the  truth.  That  this  is  the  meaning  of 
oaths  is  apparent  from  the  forms  in  which  they  are 
usually  couched,  as,  for  instance,  '  So  help  me  God,'  '  God 
be  my  witness,'  '  God  be  my  avenger,'  or  equivalent  ex- 
pressions which  amount  to  nearly  the  same  thing.  For 
when  we  call  to  witness  a  superior  who  has  a  right  to 
inflict  punishment  on  us,  we  by  the  act  desire  of  him  to 
avenge  perfidy ;  and  the  Being  who  knows  all  things  is 
the  avenger  of  crime  by  the  being  witness  to  it.     Now 

'  1  Leach,  C.  L.  430. 

'  De  Jur.  Nat.  et  Gent.  lib.  4,  o.  2,  §  3.  "  Est  autem  jusjurandum  assertio 
religiosa,  quS  divinsB  misericordise  renunciamus,  aut  divlnam  pcenam  in  nos  de- 
poaoimus,  nisi  verum  dlcamus.  Hunc  enim  juramentorum  sensum  esse,  facile 
indicant  formulsB,  quibus  ilia  concipi  solent ;  puta,  Ita  me  Deus  adjumt,  Deus  sit 
testis,  Deus  sit  mndex.&Xii  his  asquipoUentes;  quM  eodem  fere  recidunt.  Quan- 
do  enim  superior  puniendi  j  us  habeus  testis  advocatur,  simul  ab  eodem  perfid- 
ise  ultio  petitur  ;  et  qui  novit  omnia  ultor  est,  quia  testis.  In  hoc  ipso  autem 
gravissima  poena  est,  si  quern  Deus  propitius  mortalem  nou  adjuvet." 
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the  loss  of  tlie  favor  of  God  is  in  itself  an  extremely 
severe  punisliment."  A  modern  canonist  defines  an  oatli 
"  Ajffirmatio  religiosa,  hoc  est,  advocatio  Divini  Numinis 
In  testem  ejus  re%  qua  promittitwr  out  asseritur ; " " 
and  the  Roman  law  truly  laid  down  "  Jurisjurandi  con- 
tempta  religio  satis  Deum  ultorem  liabetr '' 

§  59.  The  utility  of  oaths  in  any  shape  has  been 
strongly  questioned.'  The  good  man,  it  is  some- 
times  *said,  will  speak  the  truth  without  an  oath, 
L  -J  while  the  bad  man  mocks  at  its  obligation.  To 
this,  however,  the  following  answer  has  been  given : '  "It 
must  be  owned  great  numbers  will  certainly  speak  truth, 
without  an  oath ;  and  too  many  will  not  speak  it  with 
one.  But  the  generality  of  mankind  are  of  a  middle 
sort ;  neither  so  virtuous  as.  to  be  safely  trusted,  in  cases 
of  importance,  on  their  bare  word ;  nor  yet  so  abandoned, 
as  to  violate  a  more  solemn  engagement.  Accordingly 
we  fljid  by  experience,  that  many  will  boldly  say,  what 
they  will  by  no  means  adventure  to  swear :  and  the  dif- 
ference, which  they  make  between  these  two  things,  is 
often  indeed  much  greater,  than  they  should  ;  but  stiU 
it  shows  the  need  of  insisting  on  the  strongest  security. 
When  once  men  are  under  that  awful  tie,  and,  as  the 
Scripture  phrase  is,  have  bound  their  souls  with  a  bond 
(Numb.  XXX.  2),  it  composes  their  passions,  counterbal- 
ances their  prejudices  and  interests,  makes  them  mindful 
of  what  they  promise,  and  careful  what  they  assert ;  puts 
them  upon  exactness  in  every  circumstance :  and  circum- 
stances are  often  very  material  things.     Even  the  good 

'  Devot.  Inst.  Canon,  lib.  3,  tit.  9,  §  33. 

^  Cod.  Ub.  4,  tit.  1, 1.  3. 

8  Benth.  Jud.  Ev.  bk.  3,  cb.  6. 

•  Aicbbishop  Seeker,  as  cited  in  Ram  on  Facts,  311,  313. 
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might  be  too  negligent,  and  the  bad  would  frequently 
have  no  concern  at  all,  about  their  words,  if  it  were  not 
for  the  solemnity  of  this  religious  act."  The  chief  argu- 
ments brought  against  oaths,  however,  are  founded  on 
their  abuses.  One  of  the  greatest  of  these  is  the  invest- 
ing oaths  with  a  conclusive  effect — where  the  law  an- 
nounces to  a  person  whose  life,  liberty,  or  property  is  in 
jeopardy,  that  in  order  to  save  it  he  has  only  to  swear  to 
a  certain  indicated  fact.  This  was  precisely  the  case  of 
the  wager  of  law  anciently  used  in  England,'  and  the 
system  of  purgation  under  the  canon  law.'  So,  in  the 
civil  law,  either  of  the  litigant  parties  might  in  many 
cases  tender  *an  oath,  called  the  "  decisory  oath," 
L  -•  to  the  other ;  who  was  bound  under  peril  of  losing 
his  cause,  either  to  take  it,  in  which  case  he  obtained  judg- 
ment without  f uther  trouble,  or  refer  it  back  to  his  adver- 
sary, who  then  refused  it  at  the  like  peril  or  took  it  with 
the  like  prospect  of  advantage.  The  judge  also  (be  it  re- 
membered there  was  no  jury)  had  a  discretionary  power  of 
deciding  doubtful  cases  by  means  of  another  oath,  called 
the  "  suppletory  oath,"  administered  by  him  to  either  of 
the  parties."  With  reference  to  these,  one  of  the  greatest 
foreign  authorities,  who  to  the  learning  of  a  jurist 
added  the  practical  experience  of  a  judge,  expressed 
himself  as  follows  : *      "I  would  advise  the   judges  to 

'  3  Blackst.  Comm,  341. 

=  Devot.  Inst.  Canon,  lib.  3,  tit.  9,  §  26,  not.  3;  4  Blackst.  Comm.  368. 

'  See  on  the  subject  of  these  oaths,  Dig.  lib.  12,  tit.  2;  Cod.  lib.  1,  tit.  1; 
Domat,  Lois  Civiles,  part.  1,  liv.  3,  tit.  6,  §  6;  1  Ev.  Poth.  Oblig.  part.  4,  ch.  3, 
sect.  4;  Bonnier,  Trait6  des  Preuves,  §§  338-378,  2nd  Ed.  ,  Calvin,  Lexic. 
Jurid.  voc.  "  Juramentum,"  et  "  Jurisjur.  Usus  ;"  Devot.  Inst.  Canon,  lib.  8, 
tit.  9,  g§  23  et  seq. 

*  1  Ev.  Poth.  §  881.  With  the  exception  of  those  cases  in  which  a,  defend- 
ant -was  allowed  to  wager  his  law,  abolished  by  3  &  4  Will.  4,  c.  42,  the  com- 
mon law  of  England,  as  is  well  known,  always  rejected  the  decisory  and  sup- 


JUDICIAL  EVIDEjSrOE.  89 


be  rather  sparing  in  the  use  of  these  precautions, 
which  occasion  many  perjuries.  A  man  of  integrity 
does  not  require  the  obligation  of  an  oath  to  prevent 
his  demanding  what  is  not  due  to  him,  or  disput- 
ing the  payment  of  what  he  owes  ;  and  a  dishonest  man 
is  not  afraid  of  incurring  the  guilt  of  perjury.  In  the 
exercise  of  my  profession  for  more  than  forty  years,  I 
have  often  seen  the  oath  deferred ;  and  I  have  not 
more  than  twice  known  a  party  restrained  by  the 
sanctity  of  the  oath  from  persisting  in  what  he  had 
before  asserted."  Another  great  abuse  of  oaths  is  their 
^frequency.  Formerly  a  system  of  wholesale 
swearing  pervaded  every  part  of  the  administra-  ^  -' 
tion  of  this  country  —  it  was  observed,  "  a  pound  of  tea 
cannot  travel  regularly  fi'om  the  ship  to  the  consumer  with- 
out costing  half  a  dozen  oaths  at  the  least ; "  '  and  noth- 
ing was  more  common  than  for  persons  to  go  before  mag- 
istrates and  take  voluntary  oaths  on  the  most  trivial 
occasions.  The  latter  are  now  prohibited  altogether,' 
and  by  several  modem  statutes  a  declaration  has  been 
substituted  for  an  oath  in  many  proceedings  of  an  extra- 
judicial nature. 

Establishment  of  forms  for  pre-a/ppovnted  evidence. 

§  60.  Another  security  for  the  truth  of  evidence,  and 
check  on  the  action  of  fraud  and  perjury,  consists  in  the 
establishment  by  law  of  prescribed  forms  to  be  observed 

pletory  oaths  of  the  dyilians.  In  Prance  the  dedsory  oath  is  not  allowed  in 
criminal  cases  ;  Bonnier,  TraitS  des  Preuves,  §  343,  3nd  Ed.,  who  says,  §  360, 
that  its  use  in  such  cases  may  be  considered  as  having  completely  disappeared 
among  modern  nations.  Both  in  France  and  by  the  modern  canon  law,  the 
auppUtory  oath  is  confined  to  civil  cases  :  Id.  §  878,  and  Devot.  Inst.  Canon, 
lib.  3,  tit.  9,  §  36. 

'  Paley's  Moral  and  Political  Philosophy,  bk.  3,  pt.  1,  ch.  16. 

'  5  &  6  Will.  4,  c.  63,  s.  13. 
12 
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•wken  pre-appointed  evidence  is  employed.  Of  tliese'tlie 
principal  and  most  universal  is  that  derived  from  the  use 
of  writing.  The  superiority  in  permanence,  and  in  many 
respects  in  trustworthiness,  of  written  over  verbal  proofs 
must  have  been  noticed  from  the  earliest  times  —  "  vox 
audita  perit;  litera  scripta  ma/net^  The  false  relations 
of  what  never  took  place ;  and  even  in  the  case  of  real 
transactions  the  decayed  memories,  the  imperfect  recol- 
lections and  willful  misrepresentations  of  vdtnesses; 
added  to  the  certainty  of  the  extinction,  sooner  or  later, 
of  the  primary  source  of  evidence  by  their  death;  all 
show  the  wisdom  of  providing  some  better,  or-  at  least 
more  lasting,  mode  of  proof  for  matters  which  are  suscepti- 
ble of  it,  and  are  in  themselves  of  sufficient  consequence 
to  overbalance  the  trouble  and  expense  of  its  attainment. 
La  force  des  preuves  par  ecrit,^^  says  Domat,'  "■  condste  en 
oe  que  les  hommes  sont  convenus  de  conserver  par  Vecriture 
le  souvenir  des  cTioses  qui  se  sont  passSes,  et  dont  ils  ont 
i-#  h^ni  *'*^oulu  faire  suhsister  la  rmmoire,  soit  pour  ien 
^  -^  fai/re  des  regies,  ou  pour  y  avoir  une  preuve  per- 
petuelle  de  la  verite  de  ce  qv!on  ecrit.  Ai7isi,  on  ecrit  les 
Conventions  powr  conserver  la  memoire  de  ce  qiCon  iest 
prescrit  en  contracta/nt,  et  pour  se  faire  une  hi  fixe  et 
immuable  de  se  qui  a  ete  convenu.  Ainsi,  on  ecrit  les 
Testamens,  pour  faire  subsister  le  souvenir  de  se  qu^a 
ordonne  celui  qui  amait  le  droit  de  disposer  de  ses  Mens, 
et  en  faire  une  regie  a  son  Tieritier  et  a  ses  legataires. 
Ainsi,  on  ecrit  les  Sentences,  les  Arre'ts,  les  JEdits,  les 
Ordonnances,  et  tout  ce  qui  doit  tenir  lieu  de  litre  ou  de  hi. 
Ainsi,  on  ecrit  dans  les  Registres  publics  les  Mariages,  les 
BaptSmes,  les  actes  qui  doivent  itre  insinues ;  et  on  fait 

1  Domat,  Lois  Civiles,  part.  1,  liv.  3,  tit.  6,  sect.  2.    See  infrd,  bk.  2,  pt.  3, 
ch.  1. 
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(Pdutres  semblables  regintres  potir  wvoir  un  deipbt  puhlio  et 
perpetuel  de  la  veritc  des  actes  qu'on  y  enregistre.  *  * 
*  Uecrit  conserve  mvariablement  ce  qyUon  y  confie,  et  il 
eayprime  Vintention  des  personnes  par  leur  propre  tenioig- 
nageP  In  accordance  with  these  principles,  the  policy  of 
the  common  law  of  England  requires  that  the  proceed- 
ings of  parliament  and  the  higher  courts  of  justice, 
and  some  other  public  matters  of  great  weight  and 
importance,  shall  be  preserved  in  written  records;  and 
that  many  acts,  even  among  private  individuals,  must 
only  be  done  by  deed  or  writing.  Large  additions  have 
been  made  in  modem  times;  especially  by  the  institu- 
tion of  public  registers  for  marriages,  births,  and  deaths, 
&c. ;  and  by  the  celebrated  statute  29  Car.  2,  c.  3,  com- 
monly called  "The  Statute  of  Frauds  and  Perjuries." 
Its  principal  provisions  are  the  prohibiting  all  parol 
leases  for  more  than  three  years,  <fec. : '  and  that  "  no 
action  shall  be  brought  whereby  to  charge  any  executor 
or  administrator  upon  any  special  promise  to  answer 
damages  out  of  his  own  estate;  or  whereby  to  charge 
the  defendant  upon  any  special  promise  to  answer  for 
the  debt,  default  or  miscarriages  of  another  person;  or 
*to  charge  any  person  upon  any  agreement  made  p^^  ^  -i 
upon  consideration  of  marriage ;  or  upon  any  con-  '-  -' 
tract  or  sale  of  lands,  tenements  or  hereditaments,  or  any 
interest  in  or  concerning  them ;  or  upon  any  agreement 
that  is  not  to  be  performed  within  the  space  of  one  year 
from  the  making  thereof;  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized." "  The  constniction 

•  Sects.  1  and  3.  ''  Sect.  4. 
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put  on  tMs  section '  has  been  altered  by  the  19  <fe  20  Vict. 
c.  97,  s.  3.  The  29  Car.  2,  c.  3,  likewise  enacts/  that  "no 
contract  for  the  sale  of  any  goods,  wares  or  merchandises, 
for  the  price  of  101.  sterling,  or  upwards,  shall  be  allowed 
to  be  good  except  the  buyer  shall  accept  part  of  the  goods 
so  sold  and  actually  receive  the  same,  or  give  something 
in  earnest  to  bind  the  bargain,  or  in  part  of  payment,  or 
that  some  note  or  memorandum  in  writing  of  the  said 
bargain  be  made  and  signed  by  the  parties  to  be  charged 
by  such  contract,  or  their  agents  thereunto  lawfully  au- 
thorized." In  many  cases  also  certain  forms  are  super- 
added to  writing.  Thus,  it  is  of  the  essence  of  a  deed 
that  it  be  sealed  and  delivered ;°  and  by  the  7  Will.  4  & 
1  Vict.  c.  26,  s.  9  (explained  by  15  &  16  Vict.  c.  24),  a 
will  must  be  in  writing,  and  executed  by  being  signed  at 
the  foot  or  end  thereof  by  the  testator,  or  by  some  other 
person  in  his  presence  and  by  his  direction ;  and  such 
signature  shall  be  made  or  acknowledged  by  the  tes- 
tator in  the  presence  of  two  or  more  witnesses  present 
at  the  same  time ;  and  such  witnesses  shall  attest  and 
subscribe  the  will  in  the  presence  of  the  testator,  &c. 
It  must  not  be  supposed  that  this  is  peculiar  to  our  law. 
pj{.  hoi  *The  Jews,  the  Eomans,  and  the  Anglo-Saxons 
'-  -'  had,  and  most  modem  nations  have,  their  pre- 
appointed evidence ;  —  requiring  certain  acts  to  be  done 
by  writing,  or  in  some  particular  way.  See  a  variety  of 
instances  collected  in  Greenleaf's  Law  of  Evidence,  vol. 
1,  §  262,  note  (1),  7th  edit. ;  and  for  the  French  law,  see 
Bonnier,  Traits  des  Preuves,  part.  2,  liv.  2,  2nd  Ed. 


'  See  the  casea  collected,  1  Smitli,  Lead.  Cas.  375,  6tli  Ed. 

'  Sect.  16  (marked  17  in  tlie  ordinary  copies). 

s  3  Blackst.  Comm.  805,  306 ;  Finch,  Com.  Laws,  34  a. 
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§  61.  As  a  general  rule,  when  the  law  prescribes  forms 
for  pre-appointed  evidence  the  non-compliance  with  them 
is  fatal  to  the  transaction,  and  the  whole  becomes  a  nul- 
lity. "  Non  observat4  formA  infertur  adnnllatio  actus." ' 
"  Forma  legalis,  forrna  essentialis." "  "  Solemnitates  legis 
sunt  observandae." '  Bentham  recommends  that  this 
should  be  reversed,  and  that  pointed  suspicion,  not  nulli- 
fication, should  be  the  result ;  *  but  he  admits  that  nullifi- 
cation is  just  in  certain  cases.'  It  is  impossible  to  deny- 
that  the  principle  tmder  consideration  may  be,  and  often 
has  been,  extended  beyond  the  limits  alike  of  usefulness 
and  propriety ;  and  the  truth  and  good  sense  of  the  en- 
tire matter  seem  contained  in  the  following  observations 
of  Sir  W.  D.  Evans :  °  "  The  interest  of  society  is 
greatly  promoted,  by  establishing  authentic  criteria  of 
judicial  certainty,  so  far  as  this  object  can  be  effectuated 
without  materially  interfering  with  the  claims  of  general 
convenience.  Where  the  acts  which  may  become  the 
subject  of  examination  will  admit  of  deliberate  prepara- 
tion, and  the  purposes  of  them  evince  the  propriety  of 
a  formal  memorial  of  their  occurrence,  more  especially 
when  they  are  from  their  nature  subject  to  error  and 
misrepresentation,  it  is  reasonable  to  expect  that  those 
*who  are  interested  in  their  preservation  should  p^^„-, 
provide  for  it  in  a  manner  previously  regulated  '-  '  -^ 
and  established,  or  that,  in  case  of  neglect,  their  particu- 
lar interest  should  be  deemed  subordinate  to  the  great 

'  5  Co.  iv.  a ;  12  Co.  7.     The  same  holds  in  the  French  law.     See  Bonnier, 
Traite  des  Preuves,  §  418,  3nd  Ed. ;  Domat,  part.  1,  liv.  3,  tit.  6,  s.  2,  §  vi. 
2  10  Co.  100  a. 

8  Jenk.  Cent.  1,  Cas.  22,  and  Cent.  3,  Cas.  4.5. 
^  2  Benth.  Jud.  Ev.  467,  487,  518. 
5  Id.  470. 
«  2  Ev.  Poth.  143. 
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purposes  of  general  certainty.  But  it  is  also  certain  that 
ttis  system  of  precaution  may  be  carried  too  far,  by  the 
exaction  of  formalities,  cumbersome  and  inconvenient  to 
the  general  intercourse  of  civil  transactions ;  the  special 
application  of  these  principles  must  be  chiefly  governed 
by  municipal  regulations :  but  as  a  general  observation, 
it  is  evident  that  the  great  excellence  of  any  particular 
system  must  consist  in  requiring  as  much  certainty  and 
regularity  as  is  consistent  with  general  convenience,  and 
in  admitting  as  much  latitude  to  private  cbnvenience  as 
is  consistent  with  general  certainty  and  regularity.  It 
may  be  added,  that  for  these  purposes  every  regulation 
should  be  attended  with  the  most  indisputable  perspi- 
cuity; and  that  the  established  forms  should  be  cau- 
tiously preserved  from  any  intricacy  or  strictness,  that 
may  tend  to  perplex  and  embarrass  the  subjects  which 
they  were  designed  to  elucidate,  and  to  endanger  and 
destroy  the  substance,  which  they  were  instituted  to 
defend." 

Rejection  of  the  testirdony  of  suspected  pe^^sons  —  Policy 

of  this. 

§  62.  Another  plan,  resorted  to  by  the  laws  of  most 
nations  for  guarding  against  misdecision,  consists  in  the 
repudiation  as  witnesses  of  persons  whose  testimony, 
either  from  personal  interest  in  the  matter  in  dispute  or 
other  visible  cause,  seems  likely  to  prove  untrustworthy. 
This  is  the  recusatio  testis  of  the  civilians,  as  distinguished 
from  the  recusatio  judicis,  or  challenge  of  the  judo-e,  and 
in  our  law  is  called  "  The  Incompetency  of  Witnesses." 
Its  policy,  however,  has  been  seriously  doubted,  even 
fiercely  attacked,  in  modern  times,  and  much  has  been 
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said  and  written  on  both  sides  of  tlie  question.'  Perliaps 
the  true  view  of  this  matter  is  that  the  *principle  ^^  ^  -, 
of  repudiation  should,  at  least  in  general,  be  con-  ^  -^ 
fined  to  pre-appointed  evidence.  There  is  a  great  differ- 
ence between  the  rejection  of  evidence  and  the  rejection 
of  witnesses.  EAddence  may  fairly  be  rejected  when  so 
remote  that  to  allow  tribunals  to  act  on  it  would  invest 
them  with  dangerous  or  unconstitutional  power ;  or,  when, 
being  derivative  instead  of  original,  its  very  production 
carries  the  impress  of  fraudulent  suppression  of  better ; 
or,  when  its  disclosure  might  endanger  the  public  safety. 
But  the  testimony  of  casual  witnesses  to  a  fact,  i.  e,;  persons 
who  have  incidentally  witnessed  it ;  and  this  is  often  an 
act  unforeseen  except  by  the  doer,  who  may  be  deeply 
interested  in  its  concealment ;  comes  under  none  of  these 
heads.  Such  witnesses  are  the  original  depositories  of  the 
.evidence ;  what  they  have  been  heard  to  say  out  of  court 
would  be  open  to  the  same  objections  as  their  testimony 
in  it,  aggravated  by  the  disadvantage  of  being  produced 
obstetricante  manu ;  and  in  many  cases  the  excluding 
their  testimony  would  be  to  exclude  all  attainable  evi- 
dence on  the  question  in  dispute,  and  offer  by  impunity  a 
premium  to  dishonesty,  fraud  and  crime.  If  it  be  said 
that  owing  to  personal  interest  in  the  matter  in  question, 
unsoundness  of  mind,  deficiency  of  religion,  antecedent 
misconduct,  <fec.,  their  evidence  is  likely  to  prove  unsafe  ; 
the  answer  is,  that  any  line  drawn  on  this  subject  must 
necessarily  be  in  the  highest  degree  arbitrary.  It  is 
impossible  to  enumerate  k  priori  the  causes  which  may 
distort  or  bias  the  minds  of  men  to  mis-state  or  pervert 

'  See  Bentli.  Jud.  Ev.  vol,  i.  pp.  3,  151,  153  ;  vol.  ii.  pp.  541,  543,  543,  and  bk. 
9,  pt.  3 ;  Tayl.  Ev.  §  1310  et  seq.,  oth  Ed.  ;  Ph.  &  Am.  Ev.  43-45  ;  Bonnier,  Traite 
des  Preuvea,  §§  335  et  seq.,  375  et  seq.,  3nd  Ed. 
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the  truth,  or  to  estimate  the  weight  of  each  of  these 
causes  in  each  individual  case  or  with  each  particular 
person.  But  it  is  very  different  with  pre-appointed 
evidence,  where  parties  have  the  power  to  select  their 
witnesses,  and  thus  make  the  original  depositories  of 
*  the  evidence  to  their  acts.  To  such  parties  the 
L  -I  law  may  fairly  say,  "  You  shall  for  this  purpose 
select  persons  who  from  theii'  station,  occupation,  or  hab- 
its are  likely  to  be  of  more  than  ordinary  intelligence, 
knowledge,  or  trustworthiness:  if  you  do  not,  you 
must  take  the  consequences."  All  this  seems  a  natural 
and  just  development  of  the  great  principle, — in  the 
English  law  a  fundamental  one, — that  requires  the  best 
evidence  to  be  given,  and  is  further  recommended  by  be- 
ing rarely  productive  of  injury  or  inconvenience.' 

Enormous  abuses  of  it. 

§  63.  But  whatever  the  real  value  of  this  plan  for 
securing  the  trustworthiness  of  evidence,  its  abuses 
have  been  enormous.  In  the  civil  and  canon  laws  the 
list  of  persons  liable  to  be  rejected  as  incompetent  to 
bear  testimony  was  so  large  that,  if  the  rules  of  exclusion 
had  not  been  qualified  or  evaded,  it  is  difficult  to  see 
how,  even  with  the  interrogation  of  parties  and  the 
perilous  aid  of  the  decisory  and  suppletory  oaths,  justice 
could  have  been  administered  at  all."  And  these 
very   qualifications   and   evasions    gave   rise   to   a   still 

'  See  on  this  subject,  1)1!;.  1,  pt.  1,  and  bk.  3,  pt.  2. 

-  See  Dig.  lib.  22,  tit.  5  ;  Cod.  lib.  4,  tit.  20;  Huberus,  Prtel.  Jur.  Civ.  lib.  22, 
tit.  5;  Heinec.  ad  Pand.  par.  4,  §§  136-140;  Devot.  Inst.  Canon,  lib.  3,  tit.  9, 
g§  18  et  seq.,  5th  Ed. ;  Decret.  Greg.  IX.  lib.  2,  tit.  20.  Bonnier,  in  his  Traite 
des  Preuvea,  §§  225  et  seq.,  considers  that  the  positive  rejection  of  witnesses 
was  rare  in  the  ancient  Roman  law,  and  that  the  complicated  system  estab- 
lished in  Europe  was  chiefly  the  work  of  the  middle  ages. 
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greater  evil,  wMch  shall  be  noticed  presently."  In 
some  instances  entire  classes  were  rejected,  not  from 
any  distrust  of  tlieir  veracity,  but  as  a  punishment  for 
offenses,  or  with  the  view  of  affixing  a  stigma  on  relig- 
ious or  political  opinions.  The  strongest  illustration  of 
this  is  to  be  found  in  the  celebrated  constitution  of 
the  Greek  emperor:  by  which  Pagans,  Manichseans, 
and  members  of  some  other  sects,  were  disqualified 
*  from  giving  evidence  under  any  circumstances ;  ^^  .  -^ 
while  heretics  and  Jews  were  only  allowed  to  do  so  ^  -' 
in  causes  in  which  heretics  or  Jews  were  parties,  and,  except 
in  some  peculiar  cases  from  necessity,  could  not  bear  tes- 
timony against  orthodox  Christians."  Similar  prin- 
ciples prevailed  in  the  canon  law,'  which  also,  as 
might  have  been  expected,  rejected  the  evidence  of  ex- 
communicated persons,  at  least  when  tendered  against 

I  See  infrd,  §  74. 

*  Cod.  lib.  1,  tit.  5,  1. 31.  We  subjoin  this  constitution  entire.  "  Quoniam  multi 
judices  in  dirimendis  litigiia  nos  interpellaverunt,  nostro  indigentes  oraculo,  ut 
eis  referetur  quid  de  testibus  hsereticis  statuendum  sit,  utramne  accipiantur 
eorum  testimonia,  an  respuantur,  sancimus,  contra  orthodosos  quidem  litigan- 
tes  nemini  haeretico,  vel  his  etiam  qui  Judaicam  superstitionem  colunt,  esse  in 
testimonia  commnnionem :  sive  utraque  pars  ortiiodoxa  sit,  sive  altera.  Inter 
se  autem  hsereticis,  vel  Judseis,  ubi  litigandum  existimaverint,  concedlmus 
fcedus  permixtum,  et  dignos  litigatoribus  etiani  testes  introducere :  exceptis 
scilicet  his,  quos  vel  Manichaicus  furor  (cuj  us  partem  et  Borboritas  esse  mani- 
festum  est),  vel  Pagana  superstitio  detinet :  Samaritis  nihilominus,  et  qui  illis 
non  absimiles  sunt,  Montanistis,  et  Tascodrogitis,  et  Ophitis ;  quibus  pro  rea- 
tus  similitudine  omnis  legitimus  actus  interdictus  est.  Sed  his  quidem,  id  est, 
Manichaeis,  Borboritis,  et  Paganis,  necnon  Samaritis,  et  Montanistis,  et  Tasco- 
drogitis, et  Ophitis  omne  testimonium,  sicut  et  alias  legitlmas  conversationes 
sancimus  esse  interdictum.  Aliis  vero  hsereticis  tantummodo  judicialia  testi- 
monia contra  orthodoxos,  secundiim  quod  constitutum  est,  volumus  esse  inhib- 
ita.  Cseterum  testamentaria  testimonia  eorum,  et  quae  in  ultimis  elogiis,  vel 
in  contractibus  consistunt,  propter  utilitatem  necessarii  usus,  eis  sine  ulla  dis- 
tinctione  permittimus,  ne  prabationum  facultas,  angustetur." 

'  Lancel.  Inst.  Jur.  Can.  lib.  3,  tit.  14,  §  19;  Ayl.  Par.  Jur.  Can.  Angl.  448; 
Devot.  Inst.  Canon,  lib.  3,  tit.  9,  §  13. 

18 
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sucli  as  were  orthodox.'  Even  whole  races  and 
nations  have  occasionally  been  brought  within  the  pale 
of  exclusion;  as  in  some  parts  of  the  West  Indies," 
and  some  of  the  United  States  of  America/  where 
the  evidence  of  a  negro  slave  was  not  receivable  against 
a  free  person;  and  in  India,  where  that  of  a  Hindoo 
*seems  not  to  have  been  receivable  against  a  Mo- 
■-  -^  hammedan."  The  following  law  of  the  State  of 
Alabama,  passed  so  late  as  1852,  carried  the  matter  much 
farther  :  "  Negroes,  mulattoes,  Indians,  omd  all  persons  of 
mixed  blood,  descended  from  negro  or  Indian  ancestors, 
to  the  third  generation  included,  though  one  ancestor  of 
each  generation  may  have  been  a  white  person,  whether 
bond  or  free,  cannot  be  a  witness  in  any  cause,  civil  or 
criminal,  except  for  or  against  each  other."  '  Although 
the  English  law  never  went  so  far  in  this  respect  as  those 
of  most  other  countries,  yet  even  among  us  the  number 
of  grounds  of  incompetency  to  give  evidence  was  for- 
merly very  considerable.  They  have  been  much  reduced 
in  modem  times  by  the  decisions  of  the  judges  and  the 
interference  of  the  legislature." 

§  64.  One  of  the  strangest  and  most  absurd  applica- 
tions of  this  principle  was  the  rejecting,  or  at  least  regard- 
ing with  suspicion,  the  testimony  of  women  as  compared 
with  that  of  men.     The  f ollowinsr  law  is  attributed  to 

'  Laucel.  in  loo.  eit. 

"  Browne's  Civil  Law,  vol.  i.  p.  107,  note,  2nd  Ed. ;  Shephard's  Colonial  Practice 
of  St.  Vincent,  69,  70. 

3  Appleton  on  Evidence,  App.  271,  375,  276,277,  278. 

*  See  Arbuthnot's  Reports  of  the  Foujdaree  TJdalut,  p.  1,  and  Preface,  p. 
xxiii ;  Goodeve,  Evid.  113. 

'  Appleton,  Evid.,  App.  275,  276. 

«  On  the  subject  of  the  incompetency  of  witnesses,  see  bk.  1,  pt.  2,  and  bk.  2, 
pt.  1,  ch.  2. 


JUDICIAL  EVIDENOE.  99 

(Moses  by  Josephus  :  "  Let  the  testimony  of  women  not 
be  received,  on  account  of  the  levity  and  audacity  of 
their  sex ; "  !V-  a  lavf  which  looks  apocryphal,"  but  which 
even  if  genuine  could  not  have  been  of  universal  appli- 
cation/ The  Hindu  code,  it  appears,  *rejected  ^^  ^  -, 
their  evidence  generally,  if  not  absolutely ; '  as  ^  -^ 
likewise  did  the  Mohammedan  law  on  charges  of  adul- 
tery, and  in  some  other  instances."  Nor  were  these  merely. 
Asiatic  views.  The  law  of  ancient  Rome,  while  a'dmit- 
ting  their  testimony  in  general,  refused  it  in  certain  cases.* 
The  civil  and  canon  laws  of  mediaeval  Europe  seem  to 
have  carried  the  exclusion  much  farther.'  Mascardus" 
says,  "  J^eminis  plerumque  omnind  non  creditur,  oh  id 
dnntaxat^  quod  sunt  f&mince,  quae  ut  plurvmum  solent  esse 

'  Joseph.  Antiq.  Judaic,  lib.  4,  c.  8,  No.  15.  rvvaiutSv  Si  nrj  e6too 
liaprvpia,  Sid  x8<p6TTfra  Mai  Bpadoi  rov  ydvai  avToov. 

•  Independent  of  the  inspiration  of  the  Pentateuch  and  its  significant  silence 
on  the  subject,  the  style  of  this  law  is  widely  different  from  that  of  Moses. 

'  There  is  at  least  one  instance  in  the  Pentateuch  where  the  evidence  of  a 
woman  was  receivable,  and  this  even  in  a  Cflsp itoZ  case  :  "  If  a  man  have  a  stub- 
born and  rebellious  son,  which  will  not  obey  the  voice  of  his  father,  or  the 
voice  of  his  mother,  and  that,  when  they  have  chastened  him,  will  not  hearken 
unto  them :  then  shall  his  father  and  his  mother  lay  hold  on  him,  and  bring 
him  out  unto  the  elders  of  his  city,  and  unto  the  gate  of  his  place  ;  and  they 
shall  say  unto  the  elders  of  his  city,  This  our  Bonis  stubborn  and  rebellious,  he 
will  not  obey  our  voice  ;  he  is  a  glutton  and  a  drunkard.  And  all  the  men  of 
his  city  shall  stone  him  with  stones,  that  he  die :  so  shalt  thou  put  evil  away 
from  among  you  ;  and  all  Israel  shall  hear,  and  fear : "  Deut.  xxi.  18-31. 
Solomon,  also,  in  his  celebrated  judgment,  1  Kings,  iii.  16  et  seg.,  seems  to  have 
made  no  difficulty  about  receiving  the  statements  Of  the  two  women. 

■•  See  translation  of  Pootee,  ch.  3,  s.  Sj  in  Halhed's  Code  of  Q-entoo  Laws,  and 
Qoodeve,  Bvid.  87. 

^  See  Gibbon's  History  of  the  Decline  and  Fall  of  the  Eoman  Empire,  ch.  50 ; 
Hamilton's  Translation  of  Hedfiya,  vol.  1.  p.  382  ;  Macnaghten's  Moohumme- 
dan  Law,  77  ;  and  Arbuthnot's  Reports  of  the  Foujdaree  Udalut,  p.  8. 

«  Dig.  lib.  22,  tit.  5, 1.  18. 

'  Mascard.  de  Prob.  Concl.  763-765  ;  Lancel.  Inst.  Jur.  Can.  lib.  3,  tit.  14,  §§ 
14  and  15 ;  Decret.  Gratian.  Pars  2,  Causa  33,  Qussst.  5,c.  17.  See,  also,  Heineo. 
ad  Pand.  Pars  4,  §  127  (2). 

8  MaacarduB  de  Prob.  Concl.  763,  NN.  3,  3. 
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fraudulentoBjfallaces^  et  doloscB;'"  and  Lancelottus,  in  his 
Institutiones  Juris  Canonici,'  lays  down  in  the  most  dis- 
tinct terms  that  women  cannot  in  general  be  witnesses, 
citing  the  language  of  Virgil,  "  Varium  et  mutaUle  sem- 
per femina,^'' ' — not  the  only  instance  in  which  poetry  has 
been  invoked  to  justify  maxims  and  laws  indefensible  by 
reason.  That  these  rules  were  plastic  enough,  like  the 
other  rules  of  those  systems,  so  as  to  admit  many  ex- 
ceptions, may  easily  be  conceived ; '  but  the  following 
extract,  from  the  work  of  an  able  French  jurist  of  our 
^  *time,  shows  how  long  the  principle  held  its  ground 
L  -I  on  the  continent.*  "After  women  had  been  ad- 
mitted to  bear  testimony  by  an  ordinance  of  Charles  VI." 
(of  France)  "  of  the  15th  Nov.  1394,  it  was  long  before 
their  evidence  was  considered  equivalent  to  that  of  a  man. 
Bruneau,  although  a  contemporary  of  Mde.  de  S6vign6, 
did  not  scruple  to  write,  in  1686,  that  the  deposition  of 
three  women  was  only  equal  to  that  of  two  men.  At 
Berne,  so  late  as  1821 ;  ia  the  Canton  of  Vaud,  so  late 
as  1824,  the  testimony  of  two  women  was  required  to 
counterbalance  that  of  one  man.  We  will  say  nothing 
of  the  minor  distinctions  with  which  the  system  was 
complicated,  such,  for  instance,  as  the  principle  that  a 
virgin  was  entitled  to  a  greater  credit  than  a  widow  — 
magis  creditur  virgini  qucbm  viduoer  In  the  edition  of 
the  Institutiones  Canonicse  of  Devotus,"  published  at  Paris 
in  1852,  it  is  distinctly  stated  that,  except  in  a  few 
peculiar  instances,  women  are  not  competent  witnesses  in 
criminal  cases.     In  Scotland,  also,  until  the  beginning  of 

1  Lib.  3,  tit.  14,  §§  14  and  15. 

»  iEn.  4,  569, 670. 

'  See  Mascard.  in  loc.  cit. 

*  Bonnier,  Traite  des  Preuves,  §  243,  3nd  Ed. 

»  Lib.  3,  tit.  9,  §  14. 
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the  18tli  century,  sex  was  a  cause  of  exclusion  from  tlie 
■witness  box  in  the  great  majority  of  instances.'  Even 
our  old  EnglisL.  lawyers  occasionally  rejected  the  evi- 
dence of  women  on  the  ground  that  they  ax%  fraiV  Sir 
Edward  Coke/  in  the  reign  of  Charles  I.,  without  a  single 
note  of  dissent  or  disapprobation,  writes  thus :  — "  In  some 
cases  women  are  by  law  wholly  excluded  to  bear  testi- 
mony;  as  to  prove  a  man  to  be  a  villein* — muUeres  ad 
proiationem  status  hominis  admitti  non  debentP  It  seems 
also,  that  in  very  *early  times  their  testimony  was 
insufficient  to  prove  issue  bom  alive,  so  as  to  enti-  ^  -I 
tie  a  man  to  be  tenant  by  the  curtesy ; "  neither  could 
they  prove  the  summons  of  jurors  in  an  assize." 

5.  Reqmring  a  certain  number  of  media  of  proof — 
Advantages  of — Moils  of. 

§  65.  One  of  the  most  obvious  modes  of  guarding 
against  misdecision  consists  in  the  exacting  a  certain 
nimiber  of  witnesses  or  other  media  of  proof.  The  ad- 
vantage of  a  plurality  of  witnesses  consists  in  this,  that 
a  false  story  runs  great  risk  of  being  detected  by  dis- 
crepancies in  their  testimony,  especially  if  they  are  ques- 
tioned skilfully  and  out  of  the  hearing  of  each  other.' 
But,  however  salutary  such  a  rule  may  be  in  countries 

'  Hume,  Grim.  Law  of  Scotland,  vol.  3,  pp.  339,  340 ;  Burnett,  Crim.  Law  of 
Scotland,  388-390 ;  20  Ho.  St.  Tr.  44,  note. 

^  Fitzh.  Abr.  ViUenage,  pi.  37;  Bro.  Abr.  Testmolgnes,  pi.  30. 

«  Co.  Litt.  6  b. 

■*  Ace.  Fitzh.  Abr.  VUlenage,  pi.  37  ;  Bro.  Abr.  Testmolgnes,  pi.  80,  who  refers 
to  a  case  in  the  13  Edw.  I.  ;  Britton,  c.  31.  See,  however,  the  case  on  the  eyre 
of  York,  in  the  13  Hen.  HI,  cited  by  Fitzh.  Villenage,  pi.  43. 

'  See  Hargrave's  Co.  Litt.  29  b,  note  5. 

•  Co.  Litt.  158  b. 

'  A  celebrated  application  of  this  principle  is  to  be  found  in  the  story  of 
Susannah  and  the  Elders,  in  the  Apocrypha. 
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where  mendacity  and  perjury  are  so  common  and  notori- 
ous as  scarcely  to  be  looked  upon  as  crimes/  and  every- 
w^iere  in  some  cases  of  a  serious  and  peculiar  nature,  it  is 
certainly  not  based  on  any  principle  of  general  Jurispru- 
dence, and  wherever  so  considered  lias  brought  immense 
evils  in  its  train." 

Practice  of  the  civilia/na  and  canonists. 
§  66.  The  law  of  Moses  in  certain  criminal  cases,  and 
the  New  Testament  in  certain  ecclesiastical  matters,  re- 
quired  *two  witnesses ;  whence  the  civilians  and 
L  -^  canonists  (the  latter  at  least)  inferred  a  divine 
command  to  exact  that  number  in  all  cases,  both  civil  and 
criminal.'  The  text  of  the  Imperial  Code  is  positive : 
"  Manifesto  sancimus,  ut  unius  omnind  testis  responsio 
non  audiatUT,  eUamsi  prcBola/roB  cwriae  Jionore  prcefulgeat  .•' 
Sold  testatione  prolatam,,  nee  aliis  legitimis  adminiauMs 
causam  approhatam,  nullius  esse  momenti,  cerium .  est^ ' 

'  See  the  picture  drawn  by  Cicero,  in  his  oration  for  Flaccua,  of  the  profli- 
gacy of  the  Greeks  in  this  respect.  "  In  some  countries,"  says  Bentham,  3 
Jud.  Ev.  168-9, "  there  have  been  said  to  exist  a  sort  of  houses-of-call,  or  regis- 
ter-offices, for  a  sort  of  witnesses  of  all  work,  as  in  London  for  domestic  ser- 
vants and  workmen  in  different  lines,  and  in  some  parts'of  Italy  for  assassins. 
Ireland,  whether  in  jest  or  in  earnest,  was  at  one  time  noted  for  breeding  a 
class  of  witnesses,  known  for  trading  ones  by  a  symbol  of  their  trade,  straws 
sticking  out  of  their  shoes.  Under  the  Turkish  Government,  it  seems  gen- 
erally understood  that  the  trade  of  testimony  exists  upon  a  footing  at  least  as 
flourishing  as  that  of  any  other  branch  of  trade."  The  morals  of  mediseval 
Europe  are  well  knoiyn  to  have  been  very  low  on  this  subject ;  and  all  accounts 
agree  in  describing  hardened  perjury  as  still  rife  throughout  the  East.  As  to 
India  see  Goodeve,  Evid.  238. 

'  See  infra,  §§  69  et  aeq. 

'  See  infra,  bk.  3,  pt.  3,  ch.  10. 

*  Cod.  lib.  4,  tit.  30, 1.  9,  §  1. 

»  Cod.  lib.  4,  tit.  30, 1.  4.  Bonnier  in  his  TraitI  des  Preuves,  §  241,  2nd  Ed., 
has  an  able  argument  to  show  that  this  principle  was  not  established  in  the 
Roman  jurisprudence  until  the  time  of  the  Lower  Empire,  and  had  its  origin 
in  the  constitution  of  the  Emperor  Constantine,  God.  lib.  4,  tit.  30, 1.  9,  §  1, 


JUDICIAL  EVIDENCE.  103 

And  that  of  the  Decretals  runs  thus :'  "  Licet  quceda/m 
sint  causae  qucephires  quam  duos  exigant  testes,  nulla  est 
tamen  causa,  quoe  unius  testimonio  {guamvis  legitimo) 
terminetv/rr  Sometimes  even  this  was  insufficient. 
Five  witnesses  were  required  by  the  imperial  law  to 
prove  certain  payments : '  the  canon  law  occasionally 
required  five,  seven,  or  more,  witnesses  to  make  full 
pooof ; '  and  the  number  necessary  on  criminal  charges 
brought  against  persons  in  office  in  the  church  is  almost 
incredible."      By    the    law    of    Mohammed    a    woman 

whicli  (Bonnier  thinks)  converted  into  a  rule  of  law  what  had  previously  been 
laid  down  as  matter  of  advice  and  caution.  See  further  on  this  subject,  Hube- 
rus,  Prsel.  Jur.  Civ.  lib.  23,  tit.  3,  n.  3,  and  infra,  bk.  3,  pt.  3,  ch.  10. 

'  Decretal.  Greg.  IX.  lib.  3,  tit.  30,  c.  33. 

'  Cod.  lib.  4,  tit.  20, 1.  18. 

^  Ayl.  Par.  Jur.  Can.  Angl.  444 ;  1  Greenl.  Ev.  §  360  a,  notes,  7th  Ed.  ; 
ISoans  V.  Evans,  1  Roberts.  Bccl.  E.  171. 

*  Fortescue,  in  his  Treatise  de  Laud.  Leg.  Angl.  cap.  33  (written  before  the 
Reformation),  tells  us  of  a  "  lex  Generalis  Concilii,  qua  cavetur,  ut  non  nisi 
duodeeim  testium  depositione  cardinales  de  criminlbus  convincantur."  Water- 
house,  in  his  Commentary  on  Fortescue,  p.  405,  says  he  is  not  aware  what 
council  is  here  alluded  to,  nor  have  we  been  able  to  find  it ;  but  he  refers  to 
the  3nd  Council  of  Rome,  under  Sylvester,  as  given  in  the  Concilia  of  Biniiis, 
vol.  1,  pp.  315  and  318,  the  third  chapter  of  which  contains  as  follows :  "  Non 
damnabitur  prsesul,  nisi  in  septuaginta  duobus,  neque  prsesul  summus  ^  quo- 
quam  judicabitur,  quoniam  his  scriptum  est :  Non  est  discipulus  super  magis- 
trum.  Presbyter  autem,  nisi  in  quadraginta  quatuor  testimonia  non  damnabi- 
tar.  Diaconus  autem  cardine  constrictis  urbis  Romae,  nisi  in  triginta  sex, 
non  condemnabitur.  SubdiadonUs,  acolythus,  exorcista,  lectot,  nisi  (sifcut 
scriptum  est)  in  septem  testimonia  filios  et  uxorem  habentes,  omnino  Christum 
prsedicantes,  sicut  datur  mystica  Veritas."  In  the  laws  of  Hen.  I.  c.  6,  also, 
there  is  this  passage  :  "  Non  dampnetur  presul  nisi  in  Ixxii.  testibas ;  neque 
presul  summus  a  quoquam  judicetur.  Presbiter  cardinalis  nisi  in  xliiii.  testi- 
bus  non  dampnabitur ;  diaconus  cardinalis  nisi  in  xxvi. ;  subdiaoonus  et  infra 
nisi  in  vii. ;  nee  majoJ  in  mindrum  impetitione  dispereat."  In  the  Law  Re- 
view, vol.  1.  p.  380,  and  vol.  iv.  p.  133,  it  is  stated  that  by  the  canon  lawj  in 
the  case  of  a  cardinal  charged  with  incontinence,  the  plena  probatio  must  be 
established  by  no  less  than  seven  eye-vritnessea :  but  no  authority  is  cited. 
See  also  1  Greenl.  Ev.  §  260  a,  note  (IV  7th  Ed.,  and  Devot.  Inst.  Canon,  lib. 
3,  tit.  9,  §  9,  not.  3. 
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*GOuld  not  be  convicted  of  adultery  unless  on  the 

r*  821  •  1  1  • 

L  -'  testimony  of  fowr  male  witnesses ; '  and  iiis  suc- 
cessor the  Caliph  Omar  decided,  with  reference  to  this 
law,  that  all  circumstantial  evidence,  however  proximate 
and  convincing,  was  of  no  avail,  and  that  the  four  male 
witnesses  must  have  witnessed  the  very  act  in  the  strict- 
est sense  of  the  word." 

§  67.  But  since  evidence  may  be  circumstantial  as 
well  as  direct,  the  system  would  have  been  imperfect 
were  not  the  number  of  circumstances  requisite  for  con- 
viction defined  with  the  same  logical  precision.  Three 
presumptions  at  least  were  therefore  considered  neces- 
sary by  certain  doctors  of  the  civil  law ;  unless  they  were 
extremely  strong,  in  which  case  two  might  suffice;' 
and  the  Austrian  legislature,  by  a  law  passed  so  late  as 
1833,  but  now  abolished,  prohibited  in  general  all  con- 
demnation from  circumstances  unless  there  were  at  least 
three.  The  climax  of  absurdity  however  appears  in  the 
code  which  until  recently  existed  iu  Bavaria.  Having 
observed  that  inculpative  circumstances  are  of  three 
*kinds :  viz.,  antecedent  to  the  act,  as  preparations, 
L  -^  threats,  kfec. ;  concomitant,  as  in  case  of  homicide 
a  weapon  of  the  accused  found  near  the  dead  body ;  and, 
subsequent,  as  flight  from  justice,  attempts  to  suborn  wit- 
nesses, and  the  like ;  the  Bavarian  legislature  ordained 
that  some  circumstances  belonging  to  each  class  must  be 
proved.' 

'  Gibbon's  History  of  the  Decline  and  Pall  of  the  Roman  Empire,  ch.  50. 
See  also  Goodeve,  Evid.  113. 

''■  Gibbon,  in  loc. 

°  Bonnier,  Traite  des  Preuves,  §  733,  2nd  Ed. 

*  It  is  right  to  mention  that  the  statements  here  made  relative  to  the  laws 
of  Austria  and  Bavaria  are  taken  from  Bonnier,  Traitg  des  Preuves,  §§  738  & 
737  3nd  Ed. 
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Abuses  of  judicial  evidence. 

§  68.  There  is  unquestionably  no  brancli  of  jurispru- 
dence wliose  principles  have  been  so  much  abused  and 
pushed  beyond  their  legitimate  limits  as  judicial  proof, 
especially  with  regard  to  its  exclusionary  rules.  This 
arises  partly  from  its  having  been  comparatively  little  un- 
derstood in  former  times — the  substantive  branches  of 
law  always  coming  to  perfection  before  the  adjective  — 
and  partly  from  artificial  rules  of  evidence  being  found 
an  excellent  shield  for  acts  which  it  is  not  desired  to  sup- 
press, but  which  it  would  be  unsafe  or  scandalous  to 
legalize.  In  such  cases  the  prohibiting  the  act,  but  re- 
quiring for  the  establishment  of  it  evidence  so  peculiar, 
either  in  quantity  or  quality,  as  to  render  condemnation 
practically  impossible,  is  the  ready  device  of  corrupt  leg- 
islation. Some  abuses  of  judicial  evidence  have  been 
alluded  to  in  the  course  of  this  Introduction ;  and  we 
purpose  to  conclude  it  by  pointiag  attention  to  two ; 
which,  owing  to  their  magnitude,  their  prevalence,  and 
the  danger  under  which  all  tribunals,  especially  such  as 
are  of  a  permanent  nature,  lie  from  them,  deserve  par- 
ticular notice. 

Artificial  legal  convictwn. 

§  69.  The  first  of  these  has  its  origin  in  a  natural 
tendency  of  the  human  mind  to  re-act  or  turn  round  on 
itself,  by  assuming  the  convertibility  of  the  end  with 
the  means  used  to  attain  it.  As  connected  with  the 
*subject  before  us,  this  displays  itself  in  the  crea- 
tion  of  a  system  of  technical,  and  as  it  were  mechan-  ^  -' 
ical  belief,  dependent  on  the  presence  of  instruments  of 
evidence  in  some  given  number ;  and  which  has  with 
U 
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great  truth  and  power  been  designated  by  Bonnier,  in  Ms 
Traits  des  Preuv^s,'  "  systeme  qui  ta/rifait  les  temoignages, 
au  lieu  de  les  soumetl/re  a  la  conscience  d/w  jugeP  It  is 
strongly  illustrated  by  tlie  practice  of  the  civil  and 
canon  laws  on  the  continent  of  Europe,  thus  ably  de- 
scribed by  the  eminent  French  lawyer  just  quoted.' 
"  The  technical  rules  relative  to  testimonial  proof  which 
were  devised,  or  at  least  developed,  by  the  doctors  of 
the  middle  ages,  are  of  two  kinds.  Some  tend  to  exact 
absolutely  certain  conditions  in  order  that  legal  con- 
viction may  exist,  while  others,  still  more  extravagant, 
to  create  in  certain  cases  an  artificial  legal  conviction 
even  where  real  conviction  may  not  exist."  "If,"  he 
adds  in  another  place, '  "  the  rule  rejecting  the  testi- 
mony of  a  single  witness  was  not  perfectly  reasonable ; 
another  principle,  dangerous  in  a  very  different  way, 
was  that  which,  creating  a  legal  conviction  altogether 
artificial,  established  that  the  concurrent  depositions  of 
two  unsuspected  witnesses  must  necessarily  induce  con- 
demnation. Here  the  application  of  the  texts  of  the 
Corpus  Juris  was  completely  mistaken;  for  such  a 
logical  error  was  never  professed  at  Rome,  or  even  at 
Constantinople."  But  it  was  exactly  suited  to  the 
scholastic  and  supersubtle  spirit  of  more  recent  times. 
The  texts  of  the  code  and  of  the  decretal  being  peremp- 
tory, that  the  testimony  of  one  witness  could  not  be 
acted  on  under  any  circumstances,  *  and  that  two 
were  sufficient  in  all  cases  where   no   greater   number 

•  §  199,  3nd  Ed. 
« Id.  §  239. 

»  Bonnier,  TraitS  des  Preuves,  §  242,  3nd  Ed.    See,  also,  5  Benth.  Jud.  Ev. 
470,  471. 

*  Cod.  lib.  4,  tit.  20,  1.  9.    "  tJnius  omnino  testis  responsio  non  audiatur, 
etiamsi  prsBclarse  ourisB  honore  prsefulgeat." 
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*was  expressly  required  by  law;'  the  doctors  of'  p^  g^-, 
the  civil  and  canon  laws  hastily  (they  perhaps  "-  -' 
thought  logically)  inferred  that  the  deposition  of  two 
witnesses  who  were  omni  exceptione  majores,  amounted 
to  proof ;  and  bestowed  on  it  the  name  of  full  proof — 
"  plena  probatio  "  ° — forgetting  that  proof  means  per- 
suasion wrought  in  the  mind,  and  consequently  must  de- 
pend, not  on  the  number  of  instruments  of  evidence  em- 
ployed, but  on  their  force,  credibility,  and  concurrence. 
Nor  was  this  all.  If,  the  testimony  of  two  witnesses  made 
full  proof,  that  of  one  must  be  a  half  proof ,  which  they 
called  "  semi-plena  probatio  ; "  °  and  this  arithmetical 
mode  of  estimating  testimony  being  once  established,  it 
was  extended  by  analogy  to'  presumptive  evidence,  so 
that  the  subtilties  of  "proof"  and  "semi-proof"  ran 
through  the  entire  judicial  system.  Thus  admissions 
extracted  by  torture,'  entries  made  by  tradesmen  in 
their  books  to  the  prejudice  of  other  persons,"  an  oath  to 
the  truth  of  his  demand  or  defense  administered  by  the 
judge  to  the  plaintiff  or  defendant,'  and  occasionally  even 
fame  or  rumor,'  were  recognized  as  semi-proofs  ;  two  such 
usually  constituting  full  proof.  Some  of  the  later  civil- 
ians ;  feeling  the  absurdity  of  the  position  that  the  proba- 
tive force  of  evidence  is  necessarily  represented  by  unity, 

1  Dig.  lib.  33,  tit.  5, 1.  13.  "  Ubi  numerus  testium  non  adjicitur,  etiam  duo 
sufficiunt :  pluralis  enim  elocutio  duorum  numero  contenta  est."  See,  also, 
Heinec.  ad  Pand.  pars  4,  §  143. 

'  Heinec.  ad  Pand.  pars  4,  §§  118  and  143 ;  Maacard.  de  Prob.  Quaest.  11 ;  Ayl. 
Par.  Jur.  Can.  Angl.  544,  448. 

8  Mascard  in  loc.  cit.  ;  Ayl.  Par.  Jur.  Can.  Angl.  444. 

*  Mascard.  de  Prob.  Concl.  1893.  See,  also,  Bonnier,  TraitS  des  Preuves,  § 
341,  Mrs.  fin.,  3nd  Ed. 

5  Heinec  ad  Pand.  pars  4,  §  134 ;  1  Ev.  Poth.  719. 

» 1  Ev.  Poth.  §§  719,  839,  834  ;  Heinec.  ad  Pand.  pars  3,  §§  38,  39. 

'  Mascard.  de  Prob.  Concl.  754,  755  ;  Lancel.  Inst.  Jur.  Can.  lib.  3,  tit.  14,  §§ 
1  and  54 ;  Ayl.  Par.  Jur.  Can.  Angl.  444. 
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zero,  or  one-haK,  introduced  a  sub-division  of  semi-proof 
into  semi-plena  *major,  semi-plena,  and  semi-plena 
L  -'  minor ; '  wHch,  in  all  probability,  only  served  to 
make  matters  worse,  by  rendering  the  system  more  tech- 
nical. And  a  like  rule  was  sometimes  applied  to  the 
credit  of  witnesses.  "The  parliament  of  Toulouse,"  says 
Bonnier,"  quoting  another  French  author,  "hasapecidiar 
mode  of  dealing  with  objections ;  it  sometimes  receives 
them  according  to  their  different  quality,  so  that  they  do 
not  destroy  the  deposition  of  the  witness  altogether,  but 
leave  it  good  for  an  eighth,  a  quarter,  a  half,  or  three- 
quarters  ;  and  a  deposition  thus  reduced  in  value  requii-es 
the  aid  of  another  to  become  complete.  For  example,  if 
on  the  depositions  of  four  witnesses  objected  to,  two  are 
reduced  to  a  half,  that  makes  one  witness  ;  if  the  third 
deposition  is  reduced  to  a  fourth,  and  the  fourth  to 
three-quarters,  that  makes  another  witness,  and  conse- 
quently there  is  a  sufficient  proof  by  witnesses,  although 
all  have  been  objected  to,  and  suffered  in  some  degree 
from  the  objections  taken." 

§  70.  So  firmly  was  this  vicious  principle  worked  into 
the  law  of  France  that,  in  the  great  legal  reform  which 
took  place  in  that  country  at  the  beginning  of  the  pres- 
ent century,  it  was  deemed  advisable  to  take  effective 
measures  for  its  extirpation.  With  this  view  the  Code 
Napoleon '  ordained  that  in   criminal  cases   a   sort  of 

'  Heinec.  ad  Pand.  pars  4,  §  118 ;  Kelemen,  Institutlones  Juris  Hungarid 
Privati,  Ub.  3,  §§  98  and  100. 

^  Bonnier,  Traite  des  Preuves,  §  343,  3nd  Ed.  This  practice  of  the  parlia- 
ment of  Toulouse  is  likewise  alluded  to  in  Burnett's  Grim.  Law  of  Scotland, 
538.  It  is  worthy  of  remark  that  the  same  vicious  principle  was  at  one  period 
creeping  into  the  jurisprudence  of  the  last-mentioned  country,  which  borrowed 
so  much  from  the  civil  law.  See  Hume's  Crimin.  Law  of  Scotland,  &o.,  vol.ii. 
ch.  10,  pp.  393  et  seq.  ;  and  19  How.  St.  Tr.  75  (note). 

2  Code  d'Instruction  Criminelle,  liv.  3,  tit.  3,  oh.  4,  sect.  1,  §  343. 
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general  instruction  sliould.  be  read  to  every  Jury  by 
their  foreman  before  commencing  their  deliberations, 
*and  should  also  be  affixed  in  large  letters  in  the  p#  „h-| 
room  where  they  retire  to  deliberate;  part  of  ^^  -* 
which  is  as  follows :  —  "  La  hi  ne  demands  pas  compte 
aicx  jures  des  Tnoyens  pa/)'  lesquels  Us  se  sont  convaincus  / 
eUe  ne  leur  prescrit  point  de  regies  desquelles  Us  doivent 
faire  partiGuUerement  defendre  la  plenitude  et  la  suffi- 
sance  d^une  prenve;  elle  leur  presorit  de  s'interroger  eux- 
mimes  dans  le  silence  et  le  reoueillement,  et  de  ohercher,  dans 
la  sincerite  de  leur  conscience,  quelle  impression  ont  faite 
sw  leu/r  raison  les  prewves  rapportees  contre  V accuse,  et  les 
moyens  de  sa  defense.  La  hi  ne  leu/r  dit  point,  '  Vous 
tiendrez  powr  vrai  tout  fait  atteste  par  tel  ou  tel  nomhre 
de  temoins  / '  elle  ne  leur  dit  pas  non  plus,  '  Vous  ne 
regarderez  pas  comme  suffisamment  etablie  toute  preuve 
qui  ne  sera  pas  formee  de  tel  proces  verbal,  de  telles  pieces, 
de  tant  de  temoins  ou  de  tant  d'' indices  ;  '  eUe  ne  leur  fait 
que  cette  seule  question,  qui  renferme  toute  la  mesure  de 
leurs  devoirs,  '■Avez-vous  une  intime  conviction  f '  "  This 
seems  running  into  the  other  extreme  —  for  it  implies,  in 
language  at  least,  that  the  jury  are  not  confined  to  the 
legal  evidence  adduced,  but  are  to  form  their  Judgment 
on  whatever  they  know  of  themselves,  or  have  heard 
elsewhere,  or  believe,  respecting  the  matter  before  them. 
However  this  may  be,  the  French  civil  code  containing 
no  analogous  provision.  Bonnier  (in  1843  and  1852) 
thought  it  necessary  to  consider  whether  in  civil  cases 
the  two  witnesses  are  still  required,  or  the  "  intime  con- 
viction "  is  dispensed  with ;  both  which  points  he  resolves 
in  the  negative.' 

>  Bonnier,  Trait€  des  Preuves,  §§  301,  302,  and  3nd  Ed.  §§  341,  243.  It  is  but 
justice  to  many  of  the  eminent  civilians  who  in  later  times  commented  on  the 
Roman  law,  to  state  that  they  were  perfectly  alive  to  the  absurdity  of  this 
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Bentham^s  scale. 
*  §  71.  The  substitution  of  aritlimetic  for  obser- 
L       J  vation  aud  reasoning  when  estimating  the  value  of 

theory  of  proof  and  semi-proof.  See  Huberus,  Prsel.  Jur.  Civ.  lib.  23,  tit.  3,  n. 
2 ;  Heinec.  ad  Pand.  pars  4,  §  118.  It  was,  however,  too  firmly  established  to 
be  shaken,  so  that  no  resource  remained  but  to  evade  it ;  and  the  working  of 
the  system  has  been  thus  ably  exposed:  — "  In  the  Roman  law,  two  witnesses 
are  pronounced  indispensable.  In  the  penal  branch  (the  higher  part  at  least), 
what  followed  ?  Torture.  By  fewer  than  two  witnesses,  a  man  was  not  to  be 
consigned  to  death ;  but  by  a  single  witness  he  might  at  all  times  be  consigned 
to  worse  than  death.  If,  then,  being  guilty,  he  had  it  in  his  power  to  relate 
and  circumstantiate  a  guilty  act,  at  any  time,  if  he  thought  fit,  he  might,  at  the 
price  of  future  sufEering,  release  himself  from  present  torments.  But  if,  not 
being  guilty,  and  in  consequence  not  having  it  in  his  power  to  circumstantiate 
the  guilty  act,  he  had  it  not  in  his  power  to  release  himself  at  that  price,  he 
was  to  suffer  on :  perishing  or  not  perishing,  under  or  in  consequence  of  the 
infliction,  as  it  might  happen.  Upon  the  face  of  it,  and  probably  enough  in 
the  intention  of  the  framers,  the  object  of  this  institution  was  the  protection  of 
innocence.  The  protection  of  guilt,  and  the  aggravation  of  the  pressure  upon 
innocence,  was  the  real  fruit  of  it.  In  the  non-penal  branch,  the  experienced 
mischievousness  of  the  rule  forced  men  upon  another  shift,  of  which,  if  the 
mischievousness  be  not  so  serious,  the  absurdity  is  more  glaring.  I  mean  the 
operation  of  splitting  one  man  into  two  witnesses.  Proposing  to  himself  to 
make  a  customer,  or  non- customer,  pay  for  what  he  has  had,  or  not  had  —  a 
shopkeeper  makes,  in  his  own  books,  an  entry  of  the  delivery  of  the  goods 
accordingly,  and  by  this  entry  he  makes  himself  one  witness.  A  suit  is  then 
instituted  by  himself,  against  the  supposed  customer,  for  the  value  of  the 
goods :  he  now  takes  an  oath  in  a  prescribed  form,  swearing  to  the  justness  of 
the  supposed  debt,  and  by  this  oath  he  coins  himself  into  a  second  vritness,  the 
second  witness  which  the  law  requires.  By  the  same  rule,  if  three  had  been 
the  requisite  complement  of  witnesses,  two  such  oaths  might  have  completed 
it;  if  four  witnesses,  three  oaths;  and  so  on.  With  a  splitting  mill  of  such 
power  at  his  command,  a  man  need  never  be  at  a  loss  for  witnesses.  In  every 
cause,  the  plaintiflF,  to  gain  it,  must  make  full  proof  {^prohatio  plena).  The 
tradesman's  books  make  half  a  full  proof  {probatio  semi-plena) :  his  oath,  as 
above  (his  auppUtory  oath,  it  is  called),  makes  the  other  half.  Heinec.  iv.  134, 
Sixteen  paragraphs  before,  in  the  book  of  authority,  from  which,  for  reference 
sake,  the  instance  has  been  taken,  the  reader  has  been  assured  (and  that  with- 
out exception,  and  in  the  most  pointed  terms),  that  a  half  full  proof,  though 
composed  of  the  testimony,  regularly  extracted,  of  a  disinterested  witness,  of 
the  most  illustrious  and  consequently  trustworthy  class,  goes  absolutely  for 
nothing."  5  Benth.  Jud.  Ev.  481-483.  That  this  statement  of  the  practice 
of  the  civilians  does  not  rest  on  the  unsupported  authority  of  Heineccius,  see 
the  authorities  cited  in  the  notes  to  the  present  aud  preceding  articles. 
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evidence  is  *not  confined  to  past  ages.  Bentliam,  p^  „  -, 
in  Ms  work  on  Judicial  Evidence,  proposes  a  ^  J 
plan  so  extraordinary  that  it  is  but  justice  to  give  it  in  Ms 
own  words.  After  observing  that  a  correct  mode  of  express- 
ing degrees  of  persuasion  and  probative  force  is  an  object  of 
great  importance,  but  tbat  tbe  language  current  among 
the  body  of  the  people  is  in  this  particular  most  deplor- 
ably defective,  &c./  he  proceeds  thus '  — "  Conceive  the 
possible  degrees  of  persuasion,  positive  and  negative  to- 
gether, to  be  thus  expressed :  the  degrees  of  positive 
persuasion  —  persuasion  affirming  the  existence  of  the 
fact  in  question — constitute  one  part  of  the  scale,  which 
call  the  positive  part.  The  degrees'  of  negative  persua- 
sion —  persuasion  disaffirming  or  denying  the  existence 
of  the  same  fact  —  constitute  the  other  part  of  the  scale, 
which  call  the  negative  part.  Each  part  is  divided  into 
the  same  number  of  degrees :  suppose  ten,  for  ordinary 
use.  Should  the  occasion  present  a  demand  for  any 
ulterior  degree  of  accuracy,  any  degree  that  can  be  re- 
quired may  be  produced  at  pleasure,  here,  as  in  other 
ordinary  applications  of  arithemetic,  by  multiplying  this 
ordinary  number  of  degrees  in  both  parts  by  any  num- 
ber, so  it  be  the  same  in  both  cases :  the  number  ten 
will  be  found  the  most  convement  multiplier.  In  this 
case,  instead  of  10,  the  number  of  degrees  on  each  scale 
will  be  100  or  1000,  and  so  on.  At  the  bottom  of  each 
part  of  the  scale  stands  0 :  by  which  is  denoted  the  non- 
.  existence  of  any  degree  of  persuasion  on  either  side : 
the  state  which  the  mind  is  in,  in  the  case  in  which  the 
affirmative  and  the  negative,  the  existence  and  the  non- 
existence of  the  fact  in  question,  present  themselves  to 
it,  as  being  exactly  as  probable  the   one  as  the  other. 

'  Ben  til.  Jud.  Ev.  vol.  i.  p.  74.  "  Id.  75-80. 
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Such  is  the  simplicity  of  this  mode  of  expression,  that 
no  material  image  representative  of  a  scale  seems  neces- 
sary to  the  employment  of  it.  The  scale  being  under- 
stood *to  be  composed  of  ten  degrees  —  in  the 
L  -I  language  applied  by  the  French  natural  philoso- 
phers to  thermometers,  a  decigrade  scale — a  man  says,  my 
persuasion  is  at  10  or  9,  <fec.  affirmative,  or  at  10  or  9,  &c. 
negative  :  as,  in  speaking  of  temperature,  as  indicated 
by  a  thermometer  on  the  principle  of  Fahrenheit,  a  man 
says,  the  mercury  stood  at  10  above,  or  at  10  below,  0. 
If  ulterior  accuracy  be  regarded  as  worth  pursuing,  to 
the  decigrade  substitute  (giving  notice)  a  centigrade 
scale  :  and  if  that  be  not  yet  sufficient,  a  milUgrade.  * 
*        *        *  *        *        *         *        For  want  of  an 

adequate  mode  of  expression,  the  real  force  of  testimony 
in  a  cause  has  hitherto  been  exposed  to  perpetual  mis- 
representations. ******  Old 
measures  of  every  kind  receive  additional  correctness ; 
new  ones  are  added  to  the  number :  the  electrometer, 
the  calorimeter,  the  photometer,  the  eudiometer,  not  to 
mention  so  many  others,  are  all  of  them  so  many  pro- 
ductions of  this  age.  Has  not  justice  its  use  as  well  as  . 
gas  ? " 

Fallacy  of  it. 

§  72.  The  most  singular  circumstance  connected  with 
this  fantastic  suggestion  is,  its  being  accompanied  by  an 
admission  that  after  all  the  only  true  scale  is  an  infinite 
one,  but  that  that  is  unfortunately  inapplicabe.'  The 
fallacy  of  the  whole  has  been  thus  ably  exposed  in  a 
note  by  Dumont,  the  French  translator  of  Bentham.  ' 

1  1  Benth.  Jud.  Ev.  74,  75,  and  100. 

«  We  have  taken  this  on  the  authority  of  the  Editor  of  Bentham's  Jud.  Ev. 
vol.  i.  pp.  106-8,  A.  D.  1827.  Continental  writers,  admires  of  Bentham's  works 
iu  general,  condemn  his  thermometer  of  persuasion.     Besides  the  above  note 
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"  I  do  not  dispute  tte  correctness  of  the  author's  prin- 
ciples ;  and  I  cannot  deny  that,  where  different  witnesses 
*have  different  degrees  of  belief,  it  would  be  ex-  ^^ 
tremely  desirable  to  obtain  a  precise  knowledge  L  J 
of  these  degrees,  and  to  make  it  the  basis  of  the  Judicial 
decision ;  but  I  cannot  believe  that  this  sort  of  perfec- 
tion is  attainable  in  practice.  I  even  think,  that  it 
belongs  only  to  intelligences  superior  to  ourselves,  or  at 
least  to  the  great  mass  of  mankind.  Looking  into  myself, 
and  supposing  that  I  am  examined  in  a  court  of  justice 
on  various  facts,  if  I  cannot  answer  '  yes '  or  '  no '  with 
all  the  certainty  which  my  mind  can  allow,  if  there  be 
degrees  and  shades,  I  feelmyseK  incap'able  of  distinguish- 
ing between  two  and  three,  between  four  and  five,  and 
even  between  more  distant  degrees.  I  make  the  experi- 
ment at  this  very  moment ;  I  try  to  recollect  who  told 
me  a  certain  fact ;  I  hesitate,  I  collect  all  the  circum- 
stances, I  think  it  was  A.  rather  than  B. :  but  should  I 
place  my  belief  at  No.  4,  or  No.  7  ?  I  cannot  tell.  A 
witness  who  says,  '  I  am  doubtful,'  says  nothing  at  all, 
in  so  far  as  the  judge  is  concerned.  It  serves  no  purpose, 
I  think,  to  inquire  after  the  degrees  of  doubt.'  But 
these  different  states  of  belief,  which,  in  my  opinion,  it 
is  difficult  to  express  in  nxmibers,  display  themselves  to 
the  eyes  of  the  judge  by  other  signs.  The  readiness  of 
the  witness,  the  distinctness  and  certainty  of  his  answers, 
the  agreement  of  all  the  circumstances  of  his  story  with 
each  other, — it  is  this  which  shows  the  confidence  of 
the  witness  in  himself.     Hesitation,  a  painful   searching 

of  Dumont,  see   Bonnier,  Traite  des  Preuves,  §  244,  3nd  Ed.,  who  calls  it  a 
"  testimoniometre,"  and  rather  fancifully  observes,    "  Soumise  au  scalpel  de 
V analyse,  I'intime  conmctionsefletrit/de  mime  que  les  flews  d'un  herUer  se 
dessiehent  et  perdent  lews  vives  couleurs." 
'  Ace.  Domat,  part.  1,  liv.  3,  tit.  6,  sect.  3,  §  xiv. 
15 
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for  tlie  details,  successive  connections  of  his  own  testi- 
mony,— it  is  tMs  wMcli  announces  a  witness  who  is  not 
at  the  maximum  of  certainty.  It  belongs  to  the  judge 
to  appreciate  these  differences,  rather  than  to  the  witness 
himself,  who  would  be  greatly  embarrassed  if  he  had  to 
fix  the  numerical  amount  of  his  own  belief.  Were  this 
scale  adopted,  I  should  be  apprehensive  that  the  author- 
ity of  the  testimony  would  often  be  inversely  as  the  wis- 
dom  of  the  witnesses.  Reserved  men  — men  *who 
L  -"  knew  what  doubt  is -^  would,  in  many  cases,  place 
themselves  at  inferior  degrees,  rather  than  at  the  highest ; 
while  those  of  a  positive  and  presumptuous  disposition, 
above  all,  passionate  men,  would  almost  believe  they  were 
doing  themselves  an  injury,  if  they  did  not  take  their 
station  immediately  at  the  highest  point.  The  wisest 
thus  leaning  to  a  diminution,  and  the  least  wise  to  an 
augmentation,  of  their  respective  influence  on  the  judge, 
the  scale  might  produce  an  effect  contrary  to  what  the 
author  expects  from  it.  *  *  *  Jt  appears  to  me, 
that,  in  judicial  matters,  the  true  security  depends  on 
the  degree  in  which  the  judges  are  acquainted  with  the 
nature  of  evidence,  the  appreciation  of  testimony,  and 
the  different  degrees  of  proving  power.  These  principles 
put  a  balance  into  their  hands,  in  which  witnesses  can 
be  weighed  much  more  accurately  than  if  they  were 
allowed  to  assign  their  own  value  ;  and  even  if  the  scale 
of  the  degrees  of  belief  were  adopted,  it  would  still  be 
necessary  to  leave  judges  the  power  of  appreciating  the 
intelligeiice  and  morality  of  the  witnesses,  in  order  to 
estimate  the  confidence  due  to  the  numerical  point  of 
belief  at  which  they  have  placed  their  testimony." 


JUDICIAL   EVIDENCE.  115 

AppUcation  of  the  calculus  of  prohahilities  to  judicial 

testimony. 

§  73.  The  mathematical  calculus  of  probabilities,  or 
"  Doctrine  of  Cliances,"  has,  as  is  well  known,  been 
found  of  essential  service  in  various  political  and  social 
matters,  apparently  unconnected  with  the  exact  sciences. 
The  modem  system  of  Life  Insurance,  in  particular, 
almost  owes  its  existence  to  that  branch  of  mathematics. 
Among  other  things,  the  notion  presented  itself  of  ap- 
plying the  calculus  of  probabilities  to  estimating  the 
value  of  testimony  given  in  courts  of  justice, '  —  an 
object  sought  to  be  accomplished  by  adapting  the 
established  formulae,  which  express  the  probability  '-  ^ 
of  the  occurrence  of  independent  events,  to  the  proba- 
bility of  the  evidence  of  concurring  witnesses  or  inde- 
pendent facts.  But  no  real  analogy  exists  in  this  respect 
between  judicial  testimony  and  life  insurance  or  other 
matters  of  a  similar  nature.  In  the  latter  a  series  of  facts 
and  figures,  collected  by  long  and  accurate  observation, 
and  carefully  registered,  supply  data  that  bring  the  sub- 
ject within  the  range  of  mathematical  analysis,  a  condition 
which  wholly  fails  when  we  attempt  to  deal  practically ' 
with  the  former."     Still  even  here  the  calculus  of  prob- 

'  Laplace,  Essai  Philosophique  sur  les  Probabilites,  5th  Ed.  ;  Lacroix,  Cal- 
cul  des  ProbabilitSs,  Paris,  1833  ;  Poisson,  Rechercbes  sur  la  Probabilite  des 
Jugeniens  en  matiere  civile  et  en  matiere  eriminelle,  &c.  Paris,  1837;  and  the 
article  "  Probability  "  in  the  Encyclopaedia  Britannica. 

''  The  fundamental  principle  on  which  the  calculus  of  probabilities  rests  is, 
that  in  order  to  determine  the  probability  of  an  event,  we  must  take  the  ratio 
of  the  favorable  chances  or  cases  to  all  the  possible  cases  which  in  our  judg- 
ment may  occur.  Let  m+m  bs  the  total  number  of  possible  cases,  all 
equally  likely ;  m  represents  the  number  of  cases  in  favor  of  event 
A.,  and  n  those  of  event  B. :    the    probability  of    event  A.  will  be  -?!L_, 

and  that  of  B.  _2L_-     It  is  also  evident  that  unity  is  the  symbol  of  certitude ; 

m+7i 
for,  by  hypothesis,  one  of  the  events  must  happen  ;  and  adding  the  probabili- 
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abilities  *is  not  without  its  use.  "La  plupart  de 
L  -I  nos  jugemens,"  says  one  of  the  most  distinguished 
writers  upon  it,"  "etant  fondes  sur  la  probability  des 

ties  of  A.  &  B.,  we  have  ?!!i2=l.     The probahility  of  the  concurrence  ofinde- 

m+n 
pendent  events  is,  not  the  sum  of  their  simple  probabilities,  but  their  compound 

ratio,  i.  «.,  t7ie  product  of  the  probabilities  of  each  considered  separately.    Thus, 

if  _^2_  be  the  probability  of  event  A.  -H!l_  that  of  B. ,     ,^'  „  that  of  C,  &c.,  the 

m+n  ^  'm'+n'  m"+n" 

probability  of  their  concurrence  will  be  expressed  by  this  formula  — 

(  "^  \  (—ISLJ)  (  '"'  '\  &c.  When  the  total  number  of  possible  cases,  and 
Vm+m/   \m'+n'/   \m'+n'l 

their  ratio  to  ithe  number  of  favorable  chances,  are  unknown,  still  approxi- 
mate values  of  the  probabilities  of  events  can  be  obtained,  by  having  recourse 
to  hypotheses  framed  according  to  the  results  of  a  previous  number  of  trials  or 
observed  events. 

The  calculus  of  probabilities  has  been  applied  to  the  subject  of  human  testi- 
mony, by  supposing  that,  in  a  certain  number  of  depositions,  say  m+n,  a  wit- 
ness has  told  truth  in  m  cases,  and  falsehood  in  n  cases  ;  although,  in  order  to 
determine  with  accuracy  the  probability  of  the  fact  to  which  he  deposes,  the  in- 
trinsic, or  a  pj-ioji' probability  of  that  fact  itself  must  be  taken  into  the  account. 
Let  there  be  two  witnesses,  A.  and  B. ;  and  suppose  that  in  m  cases  A.  has  spoken 
truth,  and  in  n  cases  falsehood,  the  analogous  numbers  in  the  case  of  B.  being 
m'  and  n';  the  probability  of  the  truth  of  the  testimony  of  A.  is  -^^,  and  that 

of  B.     "*'    .     So  long  as  it  is  not  known  whether  they  are  deposing  to  the  same 
m'+n'  ™™/ 

thing  or  not,  the  probability  that  both  are   right  is — ^^ r  ;  but  when 

o  '  r  .f  tj  {m+n)  {m'+n) 

they  agree  about  the  same  thing,  the  terms  mn'  and  m'n  belong  to  impossible 

cases,  and  the  above  expression  becomes — ^^!^ — r.     By  a  similar  process  we 
^  mm' +nn' 

shall  find  that  the  probability  of  the  falsehood  of  their  joint  testimony  is 

— Zi^L_-.    The  same  principle  can  easily  be  extended  to  any  number  of  wit- 

mm'+nn' 

nesses,  p,  so  that  supposing  the  probability  of  the  veracity  of  each  to  be  the 

same,  we  shall  have  m=m',  n=n' ,  &c.,  and  the  expression  last  obtained  will 

become     ""*    and — ^— — ■.     If  instead  of  witnesses  we  have  circwmstances,  the 

nip+np       mp+»ip 
probability  of  any  fact,  as,  for  instance,  the  guilt  or  innocence  of  an  accused 

person,  is  calculated  in  the  same  way,  treating  each  circumstance  as  a  testi- 
mony, and  will  be  the  compound  result  of  the  simple  probabilities  arising  from 
each  of  those  circumstances  ;  though  in  estimating  strictly  the  probability  of 
guilt  resulting  from  each  circumstance,  the  probability  of  the  truth  or  false- 
hood of  the  witnesses  deposing  to  that  circumstance  must  be  taken  into  the 
account. 

For  the  deduction  of  the  above  formulae,  see  the  works  cited  in  the  last 
note.  The  most  cursory  inspection  of  these  expressions  will  show  how  impos- 
sible it  would  be  for  the  practical  purposes  of  justice  to  assign  even  approxi- 
mate values  to  the  quantities  m,  m',  n  and  n',  to  say  nothing  of  the  other  prob- 
abilities necessary  to  be  computed. 

'  Laplace,  ut  suprA,  p.  137. 
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t^moignages,  il  est  Men  important  de  la  souniettre  au 
calcul.  La  cliose,  il  est  vrai,  devient  souvent  impossible, 
par  la  diffieidt^  d'appr6cier  la  veracity  des  t^moins,  et  par 
le  grand  nombre  de  circonstances  dont  les  faits  qu'ils 
attestent,  sont  accompagn^s.  Mais  on  pent  dans  plu- 
sieurs  cas  r^soudre  de  problemes  qui  ont  beaucoup 
d'analogie  avec  les  questions  qu'on  se  propose,  et  dont 
les  solutions  peuvent  ^tre  regardees  com  me  des  ap- 
proximations propres  k  nous  guider,  et  a  nous  garantir 
des  erreurs  et  des  dangers  auxquels  de  mauvais  rai- 
*  soimemens  nous  exposent.  Une  approximation  p^Qp.-, 
de  ce  genre,  lorsqu'elle  est  bien  conduite,  est  tou-  ^  -' 
jours  pr6f6rab].e  aux  raisonnemens  les  plus  sp6cieux."  The 
calculus  of  probabilities  has  accordingly  been  applied  in 
Englisb  treatises  on  evidence  to  hypotbetical  states  of 
facts,  to  illustrate  tbe  value  of  different  kinds  of  evidence.' 

Double  principle  of  decision. 

§  74.  The  remaining  abuse,  if  less  monstrous  than 
the  other, '  is  to  the  full  as  formidable  ;  and  is  sure  to 
be  found  wherever  the  rules  of  evidence  are  too  tech- 
nical or  artificial,  and  the  decision  of  questions  of  fact  is 
intrusted  to  a  Judge,  instead  of  a  jury  or  other  casual 
tribunal.  Although  no  tribunal  could  venture  systematic- 
ally to  disregard  a  rule  of  evidence,  however  absurd 
or  mischievous — this  would  be  setting  aside  the  law  — 
tribunals  may  occasionally  suspend  the  operation  of  such 
a  rule  without  risk,  and  even  with  applause,  when 
its  enforcement  would  shock  common  sense;  and  the 
upright  man  who  has  the  misfortune  to  be  judge  under 
such  a  system,  either  relaxes  the  rule  in  those  cases,  or 

'  See  1  Stark.  Evid.  568,  3rd  Ed.;  and  infrd,  bt.  3,  pt.  2,  ch.  3. 
'  Vide  suprd,  §  69  etaeq. 
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carries  it  out  at  all  hazards  undSr  all  circumstances. 
Tlie  unjust  Judge,  on  tlie  contrary,  converts  this  very 
strictness  of  the  law  into  an  engine  of  despotism,  by 
which  he  is  enabled  to  administer  expletive  or  attributive 
justice  at  pleasure;  while  the  world  at  large  see 
nothing  but  the  exoteric  system,  little  suspecting  that 
there  is  in  the  back  ground  an  esoteric  one  with  which 
only  the  initiated  are  acquainted.  When  a  rule  of  this 
kind  militates  against  an  obnoxious  party,  the  judge 
declares  that  he  is  bound  to  administer  ^he  law  as  he 
finds  it,  that  it  is  not  for  him  to  overturn  the  decisions 
of  his  predecessors,  or  sit  in  judgment  on  the  wisdom  of 
the  legislature :  and  to  blame  him  for  this  is  impossible. 
But  when  the  party  against  whom  the  rule  presses  is  a 
favored  one  —  the  judge  discovers  that  laws  were  made 
^  *  for  the  benefit  of  men,  not  their  ruin,  that  tech- 
L  -J  nical  objections  argue  an  unworthy  cause,  and 
that  the  first  duty  of  every  tribunal  is  to  administer  sub- 
stantial justice  at  any  price.  The  badness  of  the  rule  is 
so  evident  that  it  is  difficult  to  find  fault  with  this  either : 
and  by  thus  shifting  the  urn  from  which  the  principle  of 
his  decision  is  taken,  the  judge  sits,  like  the  fabled  Jove,' 
the  absolute  arbiter  of  almost  every  case  that  comes  be- 
fore him.' 

'  /^oioi  yap  TS  TtiQoi  Haraxsiarai  iv  jdioi  ovSsi 

^aopmv,  ola  SiScogi,  xaxwv  srepoi  Si,  kdoav 

^O,  fiiy  xanfiiiai  Siaij  Zev?  Tspmxepavvoi, 

'AWoTE  ixiv  TS  xaxS  oys  xilpsrai,  aWors  S'  idOXoo,  &c. 

a.  il.  527. 
Thus  translated  by  Pope : — 

Two  urns  by  Jove's  high  throne  have  ever  stood. 
The  source  of  evil  one,  and  one  of  good  ; 
From  thence  the  cup  of  mortal  man  he  fills, 
Blessings  to  these,  to  those  distribute  ills;  &c. 

'  This  is  whatBentham  calls,"  The  Double  Fountain  Principle;  "Jud.  Ev.  bk. 
8.  cli.  23.     But  how  strange  he  could  not  see  that  its  most  fatal  enemy  is  a 


JTJDIOIAL  EVIDENCE.  119 


Conchislon. 

§  75.  We  liave  thus  endeavored  to  explain  tlie  prin- 
ciples on  wticli  Judicial  evidence  is  founded,  to  demon- 
strate its  utility  and  necessity,  and  point  out  the  chief 
abuses  to  which  it  is  liable.  The  peculiar  system  exist- 
ing in  any  particular  place  will  of  course  depend  much 
on  the  substantive  municipal  law  with  which  it  is  con- 
nected, the  customs  and  habits  of  society,  and  the 
standard  of  truth  among  the  population.  In  this  it 
only  shares  the  fate  of  laws  in  general :  of  which  it  has 
been  truly  said,  "  Perpetua  lex  est,  nullam  legem  huma- 
nam  ac  positivam  perpetuam  esse."  '  "  Leges  naturae 
perf ectissimae  sunt  et  immutabiles :  Legis  humanse  nas- 
cuntur,  vivunt,  et  moriuntur." " 

jury;  and  that  it  must  reign  supreme  under  his  own  judicial  system,  where  ques- 
tions both  of  law  and  fact  would  be  determined  by  a  single  judge,  with  the 
nominal  check  of  appeal  to  a  superior,  equally  disposed  to  apply  the  principle 
in  question  ? 

'  Bacon,  Max.  »vh  reg.  19. 

'^  Calein's  case,  7  Co.  25,  a. 
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Division  of  the  work , 131 

Object  of  the  worh. 

§  76.  The  Judicial  evidence  of  any  system  of  jurispru- 
dence may  be  defined  as  that  branch  of  its  adjective  law 
which  ascertains  the  nature,  determines  the  admissibility, 
controls  or  modifies  the  effect  of  the  evidence  adduced 
before  its  tribunals,  and  regulates  their  practice  relative 
to  the  offering,  opposing,  and  receiving  it.  Having, 
therefore,  in  the  Introduction  treated  of  evidence  in  gen- 
eral, and  of  judicial  evidence  as  distinguished  from  it,  we 
proceed  to  the  more  immediate  object  of  the  present 
work  —  the  system  of  judicial  evidence  established  by 
the  common  law  of  England,  for  the  use  of  its  ordinary 
and  regular  tribunals,  on  the  trial  of  facts  in  question 
before  them  —  known  in  practice  by  the  title  of  "  The 
Law  of  Evidence."  It  is  necessary  to  be  thus  precise, 
for  several  other  kiods  of  evidence  are  observable  in  our 
jurisprudence.  By  sundry  statutes,  also,  peculiar  modes 
of  proof  are  either  prescribed  or  permitted  ia  certain  pro- 
ceedings. 

Dwision  of  the  worh 

§  77.  "  The   Law  of   Evidence  "  will  be  best  under- 
stood by  treating  of  it  under  the  four  following  heads  : 
16 
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*and  the  present  work  is  divided  into  four  Books 
'-       -'  accordingly. 

1.  The  English  Law  of  Evidence  in  general. 

2.  Instruments  of  Evidence. 

3.  Kules  regulating  the  admissibility  and  effect  of 

Evidence. 

4.  Forensic  Practice  and  examination  of  Witnesses. 


*BOOK  I.  [*99] 

THE  ENGLISH  LAW  OF  EVIDENCE  IN  GENEEAL. 


Divmon  of  the  subject. 

§78.  This  Book  consists  of  two  Parts.  In  the  first  it  is 
proposed  to  take  a  general  view  of  the  English  law  of 
evidence  ;  the  second  will  be  devoted  to  the  history  of 
its  rise  and  progress,  with  some  observations  on  its  actual 
state  and  prospects. 
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1.  Growids  of  judicial  evidence  in  general. 
§  79.  Tlie  necessity  for  judicial  evidence,  as  distin- 
guished from  natural  or  moral  evidence,  has  been  shown, 
in  the  Introduction  to  this  work,  to  arise  out  of  the  na- 
ture of  municipal  law  and  the  functions  of  judicial  tri- 
bunals. The  limitations  which  can  properly  be  imposed 
by  municipal  law  on  tribunals  investigating  facts  were 
there  traced  to  the  following  principles.  First,  The 
maxim  "  Optima  est  lex,  quae  minimum  reHnquit  arbi- 
trio  judicis;'" — the  power  of  tribunals  would  be 
absolute  if  bounds  were  not  set  to  their  discretion  in 
declaring  facts  proved  or  disproved.  Secondly,  The 
necessity  for  speedy  action  in  tribunals ;  which  renders 
it  part  of  the  duty  of  the  legislator  to  supply  rules  for 
the  disposal  of  all  matters   which  come  before  them, 

'  Bac.  de  Augm.  Scient.  lib.  8,  c.  8,  tit,  1,  Aphorism.  46. 
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however  difficult  or  even  impossible  it  may  be  to  get  at 
the  truth.  Thirdly,  The  evils  that  would  arise  from 
considering  only  the  direct,  and  disregarding  the  collat- 
eral, consequences  of  decisions.  Lastly,  the  difference 
between  the  investigation  of  historical  truth  and  of  the 

*facts  which  come  in  question  in  courts  of  ius-  ^  „ 

■  .  r  *  101  1 

tice;  the  characteristic  dangers  to  which  the  *-  ' 

latter  is  exposed  requiring  that  characteristic  securities 

be  framed  to  meet  them.     It  was  further  shown,  that 

while  these  principles  may  be,  and  frequently  have  been, 

overstepped  and  pushed  beyond  their  legitimate  limits, 

the  chief  abuses  to  be  guarded  against  by  the  legislator 

in  dealing  with  judicial   evidence  are  twofold.     First, 

The  creation  of  a  technical  and  artificial  system  of  belief, 

dependent  on  the  presence  of  evidence  in  some  particular 

quantity,  without  regard '  to  its  weight  and  credibility ; 

and.  Secondly,  The  establishment  of  rules  too  stringent 

and  technical  to  be  always  enforced,  which  a  dishonest 

or  prejudiced  tribunal  would  consequently  be  enabled 

without  danger  to  itself  to  insist  on  or  relax,  according 

to  its  interest,  pleasure  or  caprice. 

2.  Gharacteristic  features  of  the  English  system. 

§  80.  The  characteristic  features  of  the  English  system 
of  judicial  evidence,  like  those  of  every  other  system, 
are  essentially  connected  with  the  constitution  of  the 
tribunal  by  which  it  is  administered ;  and  may  be  stated 
as  consisting  of  three  great  principles.  1.  The  admissi- 
bility of  evidence  is  matter  of  kiw,  but  the  weight  or 
value  of  evidence  is  matter  of  fact.  2.  Matters  of  law, 
including  the  admissibility  of  evidence,  are  proper  to  be 
determined  by  a,  fixed,  matters  of  fact  by  a  casual,  tribu- 
nal.    3.  In  determining  the  admissibility  of  evidence,  the 
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production  of  tlie  hest  evidence  should  be  exacted.  We 
propose  to  consider  them  in  their*  order ;  and  will  after- 
ward notice  two  other  remarkable  features  of  our  system, 
less  characteristic  indeed,  but  exercising  a  most  powerful 
influence  in  extracting  truth  and  securing  rectitude  of  de- 
cision ;  namely,  the  mode  in  which  evidence  is  received 
by  our  tribunals,  and  the  publicity  of  our  judicial  pro- 
ceedings. 

3.  The  admissibility  of  evidence  is  matter  of  law  /   the 
weight  of  evidence  is  matter  of  fact. 

§  81.  The  first  of  the  three  may  be  dispatched  in  a 
^  *f ew  words ;  as  the  least  reflection  will  show 

r   102 1  ■ 

•-  -■  how  absurd  it  would  be  in  any  legislator  to 

attempt  to  lay  dovrai  rules  for  estimating  the  credit  due 
to  witnesses,  or  the  probability  of  every  fact  which  may 
present  itself  in  the  innumerable  combinations  of  natm'e 
and  human  action.'  The  reliance  to  be  placed  on  the 
statements  of  witnesses,  and  the  inferences  to  be  drawn 
from  facts  proved,  must  therefore  be  left  for  the  most 

'  The  following  passage  from  the  Digest  is  commonly  cited  in  proof  and 
illustration  of  this :  "  D.  Hadrianus  Vivio  Varo  Legato  provincise  Cilicias  re- 
scripsit,  eum,  qui  judieat,  magis  posse  scire,  quanta  fides  hatenda  sit  testibus. 
Verha  epiatolae  hasc  sunt :  '  Tu  magis  scire  potes,  quanta  fides  habenda  sit  tes- 
tibus :  qui,  et  cuj  us  dignitatis,  et  cujua  sestimationis  sint:  et  qui  simpliciter 
'  visi  sint  dicere,  utrum  unum  eundemque  meditatum  sermonem  attulerint ;  an 
ad  ea,  quae  interrogaveras,  ex  tempore  verisimilia  responderint.'  Ejusdem 
quoque  Principis  extat  rescriptum  ad  Valerium  Verum  de  excutienda  fide  tes- 
tium,  in  hsec  verba :  '  Quae  argumenta  ad  quem  modum  probandse  cuique  rei 
sufBciant,  uullo  certo  modo  satis  definiri  potest :  sicut  non  semper,  ita  ssepe 
sine  publicis  monumentis  cuj  usque  rei  Veritas  deprehenditur :  alias  numerus 
testium,  alias  dignitas  et  auctoritas  :  alias  veluti  consentiens  fama  confirmat 
rei,  de  qua  qnseritur,  fidem.  Hoc  ergo  solum  tibi  rescribere  possum  summatim, 
non  utique  ad  unam  probationis  speciem  cognitionem  statim  alligari  debere : 
sed  ex  sententia  animi  tui  te  aBStimare  oportere,  quid  aut  credas,  aut  parum 
probatum  tibi  opiuaris.'  Idem  Divus  Hadrianus  Junio  Eufino  Proconsuli 
Maoedouiae  resoripsit, 'testibus  se,  non  testimoniis  crediturum.'"  Dig.  lib. 
33,  tit.  5,1.  8,  §E>1,  2,  3. 
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part  to  the  sagacity  of  tribunals.  But  eveu  here,  for  the 
reasons  already  given,  some  limits  must,  be  imposed ;  and 
the  same  causes  which  render  artificial  rules  of  evidence 
essential  to  the  administration  of  Justice  show  that  those 
rules  ought,  as  far  as  possible,  to  partake  of  the  nature 
of  other  rules  of  municipal  law.'  And  however  consti- 
tuted the  tribunal,  but  especially  when  it  is  of  the  mixed 
form  that  will  be  described  presently,  the  true  line  seems 
to  be  that  the  rules  of  law  on  this  subject  ought  in  gen- 
eral to  be  confined  to  the  admissibility  of  proof,  leaving 
its  weight  to  the  appreciation  of  the  tribunal. 

*4.  Common  law  tribunal  for  deciding  issues  of  fact. 

§  82.  Secondly.    The  ordinary  common-law 
L  -'  tribunal  for  deciding  issues  of  fact,"  consists  of 

a  court  composed  of  one  or  more  Judges,  learned  in  the 
law  and  armed  with  its  authority  ;  assisted  by  a  Jury  of 
twelve  men,  unlearned  in  the  law,  taken  indiscriminately 
from  among  the  people  of  the  county  where  the  venue  is 
laid,  and  possessing  property  to  a  defined  amount.  No 
"  recusatio  Judicis  "  is  allowed  so  far  as  the  court  is  con- 
cerned ;  but  Jurors  are  required  to  be  "  omni  exceptione 

1  Introd.  pt.  3. 

'  In  some  few  instances  the  trial  is  by  the  court,  without  a  jury :  i.  e.,  trial 
by  the  record,  inspection,  certificate,  and  witnesses.  3  Blackst.  Com.  330. 
The  9  &  10  Vict.  c.  95,  s.  69,  empowers  judges  of  county  courts  to  try  questions 
of  fact  without  a  jury,  provided  neither  party  to  the  action  requires  a  jury  to 
be  summoned.  So,  by  the  31  &  33  Vict.  c.  37,  s.  5,  the  court  of  chancery  may 
order  any  question  of  fact,  arising  in  any  suit  or  proceeding,  to  be  tried  before 
the  court  itself,  without  a  jury  ;  and  the  17&  18  Vict.  c.  125,  s.  1  (as  amended 
by  31  &  33  Vict.  c.  74,  s.  5),  enables  the  cijurt  or  a  judge  to  try  causes  without  a 
jury,  if  the  parties  by  consent  in  writing  empower  them  to  do  so :  but  the  ver- 
dict is  not  to  be  questioned  on  the  ground  of  its  being  against  the  weight  of 
evidence.  And  by  sects.  3  and  6  the  court  or  a  judge,  or  a  judge  at  nisi  prius, 
may  refer  to  an  arbitrator  chosen  by  the  parties,  or  to  an  officer  of  the  court, 
cases  where  the  matter  in  dispute  consists  of  matters  of  mere  account,  which 
cannot  conveniently  be  tried  in  the  ordinary  way. 
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majores,"  and  may  be  challenged  by  the  litigant  parties, 
for  want  of  the  requisite  qualifications,  as  well  as  for 
certain  causes  likely  to  exercise  an  undue  influence  on 
their  decision  ;  in  addition  to  which,  persons  accused  of 
treason  or  felony  are  allowed  to  challenge  peremptorily, 
without  cause,  the  former  as  many  as  thirty-five,  the 
latter  twenty,  of  the  panel.  The  court  is  charged  with 
the  general  conduct  of  the  proceedings  —  it  decides  all 
questions  of  law  and  practice,  including  the  admission 
and  rejection  of  evidence ;  and  when  the  case  is  ripe 
for  adjudication,  sums  it  up  to  the  jury  —  explaining  the 
questions  in  dispute,  with  the  law  as  bearing  on  them, 
pointing  out  on  whom  the  burden  of  proof  lies,  and 
recapitulating  the  evidence,  with  such  comments  and 
observations  as  may  seem  fitting.  Moreover,  as  the 
^  *decisions  of  tribunals  on  facts  ought  to  be 

'-  -'  based  on  reasonable  evidence,  and  when  the 

facts  are  undisputed  the  decision  as  to  what  is  reasonable 
is  matter  of  law,  and  consequently  within  the  province 
of  the  court ; '  it  follows  that  it  is  the  duty  of  the  court 
to  determine  whether,  assuming  as  true  all  the  evidence 
adduced  by  the  party  on  whom  the  burden  of  proof  lies, 
the  jury  could  reasonably,  i.  e.,  without  acting  unreason- 
ably in  the  eye  of  the  law,  decide  in  his  favor  upon  it, 
and  if  not,  then  to  withhold  the  case  from  their  consid- 
eration : '  a  principle  commonly  enunciated  by  the 
phrase,  —  "Whether  there  be  ajiy  evidence,  is  a  question 
for  the  judge.     Whether  sufficient  evidence,  is  for  the 

'  Miohell  V.  Williams,  11  M.  &  W.  305, 316,  per  Alderson,  B. 

'  Toomey  v.  The  Brighton  Railway  Company,  3  C.  B.,  N.  S.  146;  Comman  v. 
The  Eastern  Counties  Railway  Company,  5  Jurist,  N.  S.  657 ;  Hodges  v.  Ancrum, 
11  Exch.  214 ;  Avery  v:  Bowden,  6  E.  &  B.  963,  973-4  ;  Hall  v.  Matherstone.  4 
Jurist,  N.  S.  813,814,  per  Martin,  B. 
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Jiiiy."  *  On  the  other  hand  the  decision  of  the  facts  in 
issue  is  the  exclusive  province  of  the  Jury ;  who  are 
therefore  to  hear  the  evidence  and  comments  made  on  it, 
to  determine  the  credit  due  to  the  testimony  of  the  wit- 
nesses, and  draw  all  requisite  inferences  of  fact  from  the 
evidence.  Errors  committed  by  the  court,  either  in 
matters  of  law  or  in  admitting  or  rejecting  evidence, 
and  occasionally  even  in  matters  of  practice,  are  cor- 
rected by  application  to  a  superior  tribunal ;  and  if  a 
jury  misconduct  themselves  to  the  defeat  of  justice,  as, 
for  instance,  if  they  determine  by  lot  what  verdict  to 
give,  or  before  giving  it  hear  other  evidence  besides  that 
which  was  adduced  in  open  court,  their  verdict  will  be 
avoided.  In  civil  cases  the  court  above  will  award  a 
new  trial  if  the  jury  deliver  a  verdict  clearly  founded 
on  a  misunderstanding  of  the  law, "  or  find  what  is  called 
a  perverse  verdict,  *.  e.,  refuse  to  listen  to  the  law  as 
*  correctly  laid  down  to  them  by  the  judge.'  So 
if  they  find  a  verdict  against  the  evidence,  i.  e.,  •-  -^ 
a  verdict  not  merely  erroneous  in  the  judgment  of  the 
court  above,  but  so  unequivocally  against  the  weight  of 
evidence  that  it  ought  not  to  be  allowed  to  stand.'  New 
trials  are  also  sometimes  granted  when  a  party  has  been 
taken  by  surprise  at  the  trial,  or  has  discovered  import- 
ant evidence,  unknown  to  him  at  the  time  it  took  place, 
and  on  some  other  grounds  to  which  it  is  unnecessary  to 

'  Ga/rpenters'  Company  v.  Hayward,  1  Dougl.  374,  375,  per  BuUer,  J.  See 
also  1  Phil.  Ev.  4, 10th  Ed.;  B.  v.  Smith,  Leigh  &  Cave,  C.  C.  607. 

2  The  Att.-Oen.  v.  Sogers,  11  M.  &  W.  670 

'  Mould  V.  Griffiths,  8  Jarist,  1010,  per  Parke,  B. ;  Saunders  v.  Dames,  16 
Jur.  481,  per  Pollock,  C.  B. ;  Hawhms  v.  Alder,  18  C.  B.  640,  per  Jervis,  C.  J. ; 
King  v.  Poole,  Ca.  temp.  Hardw.  33,  26,  per  Hardwicke,  C.  J. 

*  "  The  discretion  of  the  court  to  grant  a  new  trial  must  he  a  judicial,  .ind 
not  an  arbitrary  discretion " :  per  Glyu,  C.  J.,  in  Wood  v.  Qunston,  Sty.  466. 
See,  also,  Creed  v.  Msher,  9  Exch.  473. 
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refer.  In  criminal  cases,  generally  speaking,  points  of 
la-w"  must  be  reserved  by  the  judge,  and  new  trials  are 
not  grantable.  This  division  of  the  functions  of  the  judge 
and  jury  is  expressed  by  the  maxim,  "ad  qucestionem 
facti  non  respondent  judices  /  ad  qucestionem  juris  non 
respondent  juratoresP '  Thus,  where  the  defendant,  in  an 
action  for  malicious  prosecution,  gives  evidence  to  prove 
reasonable  and  probable  cause,  it  is  for  the  jury  to  find 
the  facts ;  and  it  is  for  the  judge  to  decide,  as  matter  of 
law,  whether  the  facts  proved  amount  to  reasonable  and 
probable  cause."  But  the  above  maxim  must  be  taken 
with  these  limitations.  1st.  Facts  on  which  the  admissi- 
hiliPy  of  evidence  depends  are  determined  by  the  court, 
not  by  the  jury.'  Thus,  whether  a  sufficient  foundation 
r*  inftl  ^^  laid  for  the  reception  of  *  secondary  evidence  is 
'-  ^  for  the  judge,*  and  if  the  competency  of  a  witness 
turns  on  any  disputed  fact  he  must  decide  it.°  So, 
whether  a  confession  in  a  criminal  case  is  receivable ; ' 
and  whether  on  a  charge  of  homicide  a  dying  declaration 
\^-as  made  by  the  deceased  at  a  time  when  he  was  under 
the  conviction  of  his  impending  death,  in  which  case 
alone  it  is  admissible.'    And  it  seems  the  better  opinion 

'  This  maxim  is  frequent  in  our  old  books ;  Co.  Litt.  155  b,  226  a,  295  b  ;  8 
Co.  155  a  ;  9  Id  13  a,  25  a ;  11  Id.  10  b ;  Vaugh.  149,  &c.,  &c. ;  but  many  of  our 
readers  will  probably  be  surprised  to  find  tbat  it  bas  also  been  long  known  on 
the  continent.     See  Bonnier,  Trait6  des  Preuves,  §  74. 

^  Panton  v.  Williams  (in  Cam.  Scac),  2  Q.  B.  169. 

"  BartUtt  V.  Smith,  11  M.  &  W.  488,  485-6,  per  Parke,  B. ;  Cleave  v.  Jones,  7 
Exch.  421 ;  Bennison  v.  Jeioison,  12  Jur.  485  ;  Doe  d.  Jenkins  v.  Davies,  10  Q.  B. 
'314;  Oorfleld  v.  Parsons,  1  Cr.  &  M.  730;  Welstead  v.  Levy,  1  Moo.  &  E.  188; 
Boyle  V.  Wiseman,  11  Exch.  360. 

*  Bennison  v.  Jewison,  13  Jur.  485,  per  Alderson,  B. 

»  Bartlett  v.  Smith,  11  M.  &  W.  483,  486,  per  Parke,  B. ;  B.  v.  HUl,  2  Den. 
C.  C.  254. 

»  R.  V.  Warringham,  2  Den.  C.  C.  447,  note ;  15  Jur.  318. 

'  Reg.  V.  Jenkins,  L.  Rep.,  1  0.  C.  187 ;  Bartlett  v.  Smith,  11  M.  &  W.  483, 486, 
per  Parke,  B. ;  Bennison  v.  Jewison,  12  Jur.  485,  per  Alderson,  B. 
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that,  for  the  purpose  of  determining  such  collateral  ques- 
tions, the  judge  is  not  restricted  to  legal  evidence.' 
2ndly.  The  jury  thus  far  incidentally  determine  the  law, 
that  their  verdict  is  usually  general,  i.  e.,  guilty,  or  not 
guilty,  for  the  plaintiff,  or  for  the  defendant  —  such  a 
verdict  being  manifestly  compounded  of  the  facts  and  the 
law  as  applicable  to  them.  And  although  the  jury  have 
always  a  right  to  find  a  verdict  in  this  form,  yet,  if  they 
feel  any  doubt  about  the  law,  or  distrust  their  own  pow- 
ers of  applying  it,  they  may  find  the  facts  specially,  and 
leave  the  court  to  pronounce  judgment  according  to  law 
on  the  whole  matter.' 

5.  Principles  on  wJiicJi  it  is  fotmded. 

§  83.  Having  given  this  sketch  of  the  course  of  "  trial 
by  judge  and  jury,"  we  should  here  dismiss  the  subject, 
were  not  a  clear  perception  of  the  principles  on  which  it 
is  founded  indispensable  to  a  right  understanding  of  our 
rules  of  judicial  evidence.  Looking  at  the  different 
sorts  of  tribunals  which  have  existed  in  difEerent  ages 
and  countries,  we  shall  find  this  distinction  running 
*through  them,  viz.,  that  some  a.v&  fixed  and  some 
casual!'     By  "  fixed "  tribunals  are  meant   those  ^  -^ 

composed  of  persons  appointed,  either  permanently  or 
for  a  definite  time,  to  take  cognizance  of  causes  of  a 
specified  kind  ;  and  they  most  usually  consist  of  men  who 
have  made  legal  matters  the  subject  either  of  their  study 
or  practice :  "  casual,"  are   when   the   tribunal  is  called 

'  Buke  of  Becnifort  v.  Crawshay,  H.  &  R.  638,  and  the  authorities  there 
referred  to. 

2  See  on  this  subject,  Litt.  sects.  366,  367,  368  ;  Co.  Litt.  236  b,  and  338  a ; 
Hargrave's  note  (5)  to  Co.  Litt.  155  b;  Finch,  Law,  399;  3  Blackst.  Com.  377, 
878  ;  4  Id.  361 ;  and  32  Geo.  8,  c.  60. 

'  Paley's  Moral  and  Political  Philosophy,  bk.  6,  ch.  8. 
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together  for  the  occasion  and  dismissed  wlien  the  cause 
is  decided ;  and  properly  should  consist  of  private  indi- 
vidua,ls  possessed  of  no  peculiar  legal  knowledge.  Now 
each  of  these  has  its  advantages  and  disadvantages. 
For  the  decision  of  questions  of  abstract  law  the  superi- 
ority of  the  fixed  tribunals  is  too  obvious  to  need 
remark;  and  even  for  questions  of  fact  a  superior 
education,  and  most  probably  higher  order  of  intellect, 
and  a  practical  acquaintance  from  the  experience  of 
years  with  nien  in  general,  with  the  tricks  of  witnesses, 
and  the  sophistries  of  advocates,  might  seem  at  first 
sight  almost  equally  decisive  in  its  favor.  To  this  may 
be  added,  that  the  single  judge  seems  the  natural  and 
primitive  form  of  tribunal,'  as  autocracy  seems  *the 
'-         -■  natural  and  primitive  form  of  government.     But- 

'  Whether  it  is  the  most  general  may  be  questioned.  In  the  early  stages  of 
society,  and  indeed  in  all  countries  on  peculiar  emergencies,  causes  are  decided 
hy  persons  of  station  and  authority,  without  reference  to  any  supposed  special 
^qualification  on  their  part :  it  is  only  as  civilization  advances  and  laws  become 
more  complicated,  that  the  study  and  application  of  them  assumes  the  form 
of  a  distinct  profession.  Among  the  Jews,  criminal  cases,  at  least,  were  tried 
by  th^  elders  of  the  city  at  its  gate.  See  Deut.  xxi.  19,  &c.,  xxii.  15,  xxv.  7; 
Ruth,  iv.  1-11;  Josh.  xx.  4;  Jerem.  xxvi.  10,  &c.;  Amos,  v.  10-15,  &c.  And 
the  practice  of  the  two  greatest  nations  of  antiquity  is  thus  stated  by  one  of 
the  greatest  historians.  "  The  free  citizens  of  Athens  and  Rome  enjoyed,  in 
all  criminal  cases,  the  invaluable  privilege  of  being  tried  by  their  country. 
*  *  *  The  task  of  convening  the  citizens  for  the  trial  of  each  oflfender 
became  more  difficult,  as  the  citizens  and  the  oflfenders  continually  multiplied; 
and  the  ready  expedient  was  adopted  of  delegating  the  j  urisdiction  of  the  peo- 
ple to  the  ordinary  magistrates,  or  to  extraordinary  inquisitors.  In  the  first 
ages  these  questions  were  rare  and  occasional.  In  the  beginning  of  the 
seventh  century  of  Rome  they  were  made  perpetual.  *  «  *  By 
these  inquisitors  the  trial  was  prepared  and  directed  ;  but  they  could  only  pro- 
nounce the  sentence  of  the  majority  of  judges,  who  with  some  truth,  and  more 
prejudice,  have  been  compared  to  the  English  juries.  To  discharge  this  im 
portant  though  burdensome  office,  an  annual  list  of  ancient  and  respectable  citi 
zens  was  formed  by  the  prsetor.  After  many  constitutional  struggles,  they 
were  chosen  in  equal  numbers  from  the  senate,  the  equestrian  order,  and  the 
people  ;  four  hundred  and  fifty  were  appointed  for  single  questions ;  and  the 
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as  was  said  by  the  great  Athenian  legislator  with  refer- 
ence to  the  latter,'  "  Absolute  monarchy  is  a  fair  field, 
bat  it  has  no  outlet," "  so  the  evils  necessarily  incident 
*to  the  former  immensely  outweigh  its  value.  ^  ^ 

r  109 1 

Even  as  regards  accuracy  of  decision,  the  advan-  ^  -' 

tage  in  deciding  facts  is  on  the  side  of  the  casual  tribunal. 
From  their  position  in  life  its  members  are  likely  to  know 
more  of  the  parties  and  witnesses,  and  are  consequently 
better  able  to  enter  into  their  views  and  motives ;  and 
from  the  novelty  of  their  situation  they  bring  a  freshness 

various  rolls  or  decurias  of  judges  must  have  contained  the  names  ol  some 
thousand  Romans,  who  represented  the  judicial  authority  of  the  state.  In 
each  particular  cause,  a.  sufficient  numbfer  was  drawn  from  the  urn  ;  their  in- 
tegrity was  guarded  by  an  oath ;  the  mode  of  ballot  secured  their  independ- 
ence ;  the  suspicion  of  partiality  was  removed  by  the  nlutual  challenges  of 
the  accuser  and  defendant.  *  *  *  In  his  ciVil  jurisdiction,  the 
prsetor  of  the  city  was  truly  a  judge,  and  almost  a  legislator;  but  as  soon  as 
he  had  prescribed  the  action  of  law,  he  often  referred  to  a  delegate  the  deter- 
mination of  the  fact.  *  *  »  But  whether  he  acted  alone,  or  with 
the  advice  of  his  council,  the  most  absolute  powers  might  be  trusted  to  a  mag- 
istrate who  was  annually  chosen  by  the  votes  of  the  people.  The  rules  and 
precautions  of  freedom  have  required  some  explahation ;  the  order  of  despot- 
ism is  simple  and  inanimate.  Before  the  age  of  Justinian,  or  perhaps  of  Dio- 
cletian, the  decurias  of  Roman  judges  had  sunk  to  an  empty  title  ;  the  humble 
advice  of  the  assessors  might  be  accepted  or  despised  ;  and  in  each  tribunal 
the  civil  and  criminal  jurisdiction  was  administered  by  a  single  magistrate, 
who  was  raised  and  disgraced  by  the  will  of  the  empbror."  GibboUj  Decline 
and  Fall  of  the  Roman  Empire,  ch.  44,  vers,  finem.  See  also  Heinee.  ad  Pand. 
pars  3,  §  2;  Plutarch  in  Vit.  Solon.  The  ancient  Germans  appear  to  have  had 
a  system  strongly  resembling  our  own  (Savigny,  Gesch.  des  Ramischen  Rechts 
im  Mittelalter,  1  Band,  4  Kap.;  Id.  System  des  heutigen  RfSmischen  Rechts,  1 
Bucb,  3  Kap. ;  Colquhoun'  a  Summary  of  the  Roman  divil  Law,  pt.  1,  §  119 ; 
and  it  seems  that,  for  the  mode  of  trial  by  a  single  judge,  so  long  prevalent  on 
the  continent  of  ^Europe,  we  are  chiefly  indebted  to  the  lower  empire,  whose 
practice  the  civilians  and  canonists  copied,  perhaps  extended,  in  preference  to 
that  of  Athens,  and  of  Rome  before  she  lost  her  liberties. 

'  Upoi  T8-?  qjiXsi  bIksv  (wi  Xeyerai)  KoXdv  fiiv  eirai  rr)v  rvpoeyviSa 
Xwpiov,  ovtc,  sxsir  di  dftofiadtr.    Plutarch,  in  Vit.  Solon. 

'  In  modem  times  it  has  been  compared  to  a  high  pressure  steam  engine 
without  a  safety  valve.  See  letter  signed  "an  Hertfordshire  Incumbent," 
Times,  June  33, 1860. 
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and  earnestness  to  the  inquiry,  wliicli  the  constant  habit 
of  deciding,  adjudicating,  and  punishing  fades  and  blunts 
more  or  less  in  the  mind  of  every  judge.  But  the  grfeat 
danger  of  a  fixed  tribunal  is  methodical  or  artificial  decis- 
ion—  a  sort  of  decision  by  routine,  arising  out  of  the 
faculty  of  generalizing,  classifying,  and  distinguishing, 
which  is  so  valuable  in  the  investigation  of  questions  of 
mere  law.  This  is  thus  clearly  stated  by  the  Marquis 
Beccaria,  whose  testimony  is  the  more  valuable  from 
being  that  of  a  foreigner.'  "I  deem  that  the  best  judi- 
cial system  which  associates  with  the  principal  judges 
assessors,  not  selected,  but  chosen  by  lot;  for  in  such 
matters  ignorance  which  judges  by  sense  is  safer  than 
science  which  judges  by  opinion.  Where  the  law  is  clear 
and  precise,  the  duty  of  the  tribunal  is  limited  to  ascer- 
taining the  existence  of  facts;  and  although,  in  seeking 
the  proofs  of  crime,  ability  and  dexterity  are 
L  J  *required;  although,  in  summing  up  the  result 

of  those  proofs,  perspicuity  and  precision  are  indispensa- 
ble ;  still,  in  order  to  draw  a  conclusion  from  them,  noth- 
ing more  is  required  than  plain  ordinary  good  sense — 
less  fallacious  than  the  learning  of  a  judge  accustomed  to 
seek  the  proofs  of  guilt,  and  who  reduces  every  thing  to 
an  artificial  system  formed  by  study."     And  here  it  is 

'  "  lo  credo  ottima  legge  quella,  clie  stabilisce  assessor!  al  giudice  principale, 
presi  dalla  sorte,  e  nou  dalla  scelta  ;  perche  in  quefeto  caso  6  piu  sicura  Tigno- 
ranza  che  giudica  per  sentimento,  che  la  scienza  clie  giudica  per  opinioue. 
Dove  le  leggi  sono  chiare  e  precise,  1'  officio  di  un  giudice  non  consiste  in  altro 
che  di  accertare  un  fatto.  Se  nel  ceroare  le  prove  di  un  delitto  richiedesi 
abilita  e  destrezza,  se  nel  presentarne  il  risultato  e  necessario  cUarezza  e  pre- 
cisioue  ;  per  giudicarne  dal  risultato  medesimo,  non  vi  ni  ricMede  che  un  sem- 
plice  ed  ordinario  buon  senso,  meno  fallace  clie  il  sapere  di  un  giudice  assue- 
fatto  a  voler  trovar  rei,  e  che  tutto  riduce  ad  uu  sistema  fattizio  adottato  da' 
suoi  Btudj."  Beccaria,  Dei  Delitti  e  delle  Pene,  §  7.  See  also  the  observations 
of  Abbott,  C.  J.,  in  R.  v.  Burdett,  i  B.  &  A.  95, 162,  and  Paley's  Moral  and 
Political  Philosophy,  bk.  6,  ch.  8. 
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essential  to  remember  that  the  consequences  of  the  errors 
of  the  casual  tribunal  are  immensely  less.  Theirs  are 
mostly  errors  of  impulse,  and  their  consequences  almost 
entirely  confined  to  the  actual  case  in  which  they  are 
committed.  The  errors  of  a  fixed  tribunal,  on  the  con- 
trary, are  the  errors  oi  system,  and  their  effects  lasting, 
and  general.  Their  decisions,  proceeding  as  they  do  from 
persons  in  authority,  will,  especially  if  ever  so  slightly 
involving  a  point  of  law,  be  reported,  or,  what  is  even 
more  objectionable,  remembered  without  being  reported, 
and  form  precedents  by  which  future  tribunals  will  be 
swayed.  Nor  is  even  this  the  worst  —  the  Judge  to  whom 
the  precedent  made  by  his  predecessor  is  cited  is  safe 
from  censure  if  he  follows  it,  while,  on  the  other  hand, 
being  erroneous  in  itself,  he  may  without  danger  disre- 
gard it :  so  that,  if  corrupt  or  prejudiced,  he  may  take  as 
his  guide  either  the  true  principles  of  proof  or  the  previ- 
ous wrong  decision,  and  thus  give  judgment  for  the  plain- 
tiff or  for  the  defendant  at  pleasure.' 

§  84.  But  the  invincible  objection  to  fixed  tribunals, — 
i.  e.,  fixed  tribunals  intrusted  to  decide  both  law  and 
facts, — exists  in  the  difficulty,  not  to  say  impossibility, 
of  keeping  them  pure,  when  the  questions  at  issue  are 
of  great  weight  and  importance.  The  judge's  name, 
being  known  to  the  world,  indicates  to  the  evil-disposed 
litigant  the  person  to  whom  his  bribe  can  be  offered,  or 
*on  whose  mind  influence  may  be  brought  to  r-  ^.^^^  -, 
bear ;  and  a  frightful  temptation  is  held  out  to  '-  -' 

the  executive  to  secure  the  condemnation  of  political 
enemies,  by  placing  on  the  seat  of  justice  persons  of 
complying  morals  or  timorous   dispositions.     "We   com- 

'  Introd.  S  74. 
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mouly  hear  tlie  purity  of  the  British  bench  ascribed  ex- 
clusively, or  nearly  so,  to  the  statutes  12  &  13  Will.  3, 
c.  2,  s.  3,  and  1  Geo.  3,  c.  23,  which  rendered  judges  irre- 
movable at  the  pleasure  of  the  crown ;  not  remembering 
that,  however  valuable  those  enactments  are  on  many 
grounds,  appointment  to  the  bench  is  as  much  in  the 
hands  of  the  crown  as  ever  it  was ;  and  that  even  under 
the  old  system  men  were  found,  like  Gascoigne,  Hale, 
and  others,  who  defied  it  when  in  the  discharge  of  their 
duty.  But  where,  as  among  us,  the  ultimate  fate  of 
every  case  is  pronounced  by  a  body  the  individual  mem- 
bers of  which  are  unknown  until  the  moment  of  trial,  all 
this  is  removed ;  and  in  modern  times  it  is  the  packed 
Juiy,  not  the  corrupt  judge,  which  upright  citizens  have 
to  dread. 

§  85.  The  description  already  given  of  our  common 
law  tribunal  shows  it  to  be  one  of  a  compound  nature  — 
partly  fixed  and  partly  casual  —  and  which  will  be  found 
so  constructed  as  to  secure  very  nearly  all  the  advan- 
tages of  each  of  the  opposing  systems,  while  it  avoids 
their  characteristic  dangers.'  By  confiding  to  the 
judge  the  decision  of  all  questions  of  law  and  practice, 
it  secures  the  law  and  the  practice  from  being  altered 
by  any  mistake,  or  even  misconduct,  of  the  jury;  by 
treating  as  matter  of  law,  and  consequently  within  his 
province,  the  admissibility  of  evidence,  and  the  suffi- 
ciency as  a  legal  basis  of  adjudication  of  any  that  may 
be  received,  it  prevents  the  juiy  from  acting  without 
evidence,  or  on  illegal  evidence  ;  and  by  intrusting  him 
with  the  general  oversight  of  the  proceedings  and  the 

'  Paley's  Moral  and  Political  Philosophy,  bk.  6,  ch.  8. 
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duty  of  commenting  upon  tlie  evidence,  reaps  p  *  .,  ^  „  -■ 
the  benefit  of  Ms  knowledge  and  experience.  ^  -^ 

But  by  taking  out  of  Ms  hands  the  actual  decision  on  the 
facts  and  the  application  of  the  law  to  them,  it  cuts  up 
mechanical  decision  by  the  roots,  prevents  artificial  sys- 
tems of  proof  from  forming,  and  secures  the  other  advan- 
tages of  a  casual  tribunal.  Besides,  the  difference  that 
exists  between  the  judge  and  Jury  in  station,  acquirements, 
habits  and  manner  of  viewing  things,  not  only  enables 
them  to  exert  on  each  other  a  mutual  and  very  salutary 
control,  but  confers  an  enormous  moral  weight  on  their 
joiat  action.  When,  for  instance,  the  condemnation  of  a 
criminal  is  pronounced  both  by  the  representative  of 
the  law  and  a  number  of  persons  chosen  indifferently 
from  the  body  of  the  community,  the  blow  descends  on 
him  and  the  other  evil-disposed  members  of  it  with  a 
force  which  it  never  could  have,  if  based  solely  on  the 
reasoning  of  the  one,  or  the  consultation  of  the  other. 
To  these  considerations  must  be  added  the  constitutional 
protection  which  the  presence  of  a  Jury  affords  to  the 
free  citizen — a  matter  too  well  known  to  need  much  ex- 
planation. Suffice  it  to  say  that  it  rests  on  the  principle 
— a  principle  by  no  means  peculiar  to  us'  —  of  leaving 
a  portion  of  the  Judicial  authority  in  the  hands  of  the 
people,  instead  of  vesting  the  whole  in  some  exclusive 
or  professional  body.  Now  it  is  one  of  the  popular 
fallacies  of  the  day  —  one  which  is  frequently  put  forward, 
and  still  more  frequently  insinuated,  by  the  enemies  of 
the  Jury  system,  and  too  often  incautiously  admitted  by 
its  friends — that  that  constitutional  protection  is  the  sole 
advantage  of  this  mode  of  trial,  and  that  that  protection 
is  required  in  criminal  cases  only.     The  law  of  England, 

1  See  mprd,  p.  133,  §  83,  note  1. 
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however,  as  we  trust  will  appear  from  wliat  has  been 
already  said,  has  established  the  trial  by  Judge  and  jury, 
'in  the  conviction  that  it  is  the  mode  best  calculated  to 

*ascertain  the  truth,  and  do  the  greatest  amount 

r    113  1  •       ■ 

L  ■'  of  Justice,  in  every  sense  of  that  word,  in  the 

great  majority  of  cases  ;  the  constitutional  protection  af- 
forded by  it  being  only  a  collateral,  although  most  im- 
portant, consequence  of  the  general  arrangement.  So  ob- 
vious is  this  that  some  of  those  who  have  attacked  the 
Jury  system  in  the  main,  concede  that  it  ought  to  be  re- 
tained in  cases  where  the  liberty  of  the  subject  may  come 
in  question.'  But  who  could  define  beforehand  what  those 
cases  are?  The  most  ordinary  case,  criminal  or  civil, 
may  disclose  in  its  progress  a  most  important  constitu- 
tional question,  wholly  imperceptible  at  its  outset ;  and 
we  may  add  by  way  of  illustration,  that  two  of  the  most 
important  constitutional  questions  that  ever  presented 
themselves  to  a  tribunal  were  raised,  one  in  a  special  ac- 
tion on  the  case,"  the  other  in  an  action  for  libel.'  "  The 
distinction,"  says  an  eminent  Jurist  of  the  last  century, 
"  between  the  office  of  Judge  and  Jury  seems  to  claim  our 
utmost  respect.  May  this  wise  distribution  of  power  be- 
tween the  two  long  continue  to  flourish,  unspoiled,  either 
by  the  proud  encroachment  of  ill-designing  Judges,  or  the 
wild  presumption  of  licentious  Juries."  * 

'  Bentham's  Principles  of  Judicial  Procedure,  ch.  33,  §  1. 
2  A.My  V.  White,  Ld.  Eaym.  938. 
2  Stookdale  v.  Sanaard,  9  A.  &  E.  1. 
*  Hargrave's  Co.  Lit.  155  b,  note  5. 
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6.  Rules  regulating  the  admissibility '  of  evidence  —  Evi- 
dence in  causa — JEvidence  ext/ra  causam  —  Rules  of  for- 
ensic proof. 

§  86.  3.  We  come  to  the  third  great  feature  of  the 
common-law  mode  of  proof — the  general  principles  by 
which  the  admissibility  of  evidence  is  governed.  And 
here  it  is  to  be  observed  that  the  rules  of  evidence  are 
of  three  kinds  :  1st.  Those  which  relate  to  evidence  in 
causa,  i.  e.,  evidence  adduced  to  prove  the  questions  in 
dispute.  2nd.  Those  affecting  evidence  extra  causam, 
or  that  which  is  only  used  to  test  the  accuracy  of  media 
of  proof.  3rd.  Kules  of  forensic  practice  respecting 
evidence.  Now  it  is  to  the  first  of  these  that  t^ie  term 
*"Kules  of  evidence"  most  properly  applies —  r  *  -i  i  ^ 
much  evidence  which  would  be  rejected  if  ten-  ■-  ^ 

dered  in  caus4,  being  perfectly  receivable  as  evidence  ex- 
tra causam ;  and  there  are  few  trials  in  which  this  sort 
of  evidence  does  not  play  an  important  part.  Again,  the 
judge  has  a  certain  latitude  allowed  him  with  respect  to 
the  rules  of  forensic  proof.  He  may  ask  any  questions, 
in  any  form,  and  at  any  stage  of  the  cause,  and  to  a  cer- 
tain extent  even  allow  parties  or  their  advocates  to  do  so. 
This  does  not  mean  that  he  can  receive  illegal  evidence 
at  pleasure ;  for  if  such  be  left  to  the  jury  a  new  trial 
will  be  granted,  even  though  the  evidence  were  extracted 
by  questions  put  from  the  bench ;  but  it  is  a  power  nec- 
essary to  prevent  justice  being  defeated  by  technicality, 
to  secui-e  indicative  evidence,'  and  in  criminal  cases  to 
assist  in  fixing  the  amount  of  punishment.  And  it  should 
be  exercised  with  due  discretion.     "Discretio  est  discer- 

'  For  "  indicative  "  evidence,  see  infra 
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nere  per  legem,  quid  sit  justum : " '  "  In  maxima  potenti^ 
minima  licentia : " '  "  Discretion  is  a  science  or  under- 
standing to  discern  between  falsity  and  truth,  between 
wrong  and  right,  between  shadows  and  substance,  be- 
tween equity  and  colorable  glosses  and  pretenses,  and 
not  to  do  according  to  their  wills  and  private  affections."' 

One  general  rule  of  evidence  in  causd —  The  lest  evidence 
must  be  given —  This  rule  very  often  misunderstood. 

§  87.  Confiniag  our  attention  therefore  to  evidence  m 
causa — it  was  said  by  a  most  eminent  judge  in  a  most 
important  case,  that  "The  Judges  and  sages  of  the  law 
have  laid  it  down  that  there  is  but  one  general  eule 
OF  EVIDENCE,  the  best  that  the  nature  of  the  case  tvill 
admit.''''  *  And  Lord  Chief  Baron  Gilbert,  to  whom 
principally  we  are  indebted  for  reducing  our  law  of  evi- 
dence  *into  a  system,  says,  "The  first  and  most 
■-  -^  signal  rule,  in  relation  to  evidence,  is  this,  that 

a  man  must  have  the  utmost  evidence,  the  nature  of  the 
fact  is  capable  of  :  "  °  "  the  true  meaning  of  the  rule  of 
law,  that  requires  the  greatest  evidence  that  the  nature 
of  the  thing  is  capable  of,  is  this  :  That  no  such  evidence 
shall  be  brought,  which  ex  nature  rei  supposes  still  a 
greater  evidence  behind  in  the  party's  own  possession 
and  power."  °  And  in  another  old  work  of  authority : ' 
"  It  seems  in  regard  to  evidence  to  be  an  uncontestable 
rule,  that  the  party,  who  is  to  prove  any  fact,  must  do 

'  Co.  Litt.  227  b  ;  2  Inst.  56  ;  4  Inst.  41 ;  6  Q.  B.  700. 
»  Hob.  159. 

'  5  Co.  100  a.     See,  also,  7  Co.  Calnn's  case,  37  a,  and  10  Co.  140  a ;  19  How. 
St.  Tr.  1089 ;  4  Burr.  2539. 
■•  Lord  Hardwioke,  Ch.,  in  Omychund  v.  Barker,  1  Atk.  21,  49. 
'  Gilb.  Ev.  4,  4th  Ed. 
«  Gilb.  Ev.  16,  4tli  Ed. 
■"  Bac.  Abr.  Evid.  I.  Ed.  1736. 
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it  by  the  highest  evidence  of  whicL.  the  nature  of  the 
thing  is  capable."  Similar  language  is  ,to  be  found  in 
most  of  our  modern  books.'  The  important  rule  in  ques- 
tion has,  however,  been  very  often  misunderstood ;  partly 
from  the  ambiguous  nature  of  the  language  in  which  it 
is  enunciated,  and  partly  from  its  being  commonly  ac- 
companied by  an  illustration  which  has  been  confounded 
with  the  rule  itself.  "  If,"  says  Lord  Chief  Baron  Gil- 
bert," "  a  man  offers  a  copy  of  a  deed  or  will  where  he 
ought  to  produce  the  original,  this  carries  a  presumption 
with  it  that  there  is  something  more  in  the  deed  or  will 
that  makes  against  the  party,  or  else  he  would  have  pro- 
duced it ;  and  therefore  the  proof  of  a  copy  in  this  case 
is  not  evidence."  This  is  undoubtedly  true,  but  it  is  a 
great  mistake  to  suppose  it  the  full  extent  of  the  rule  — 
"  Exempla  illnstrant  non  restringunt  legem."  °  Some- 
times, again,  it  has  been  misunderstood  as  implying 
that  the  law  requires  in  every  case  the  most  convincing 
or  credible  evidence  which  could  be  produced  under  the 
circumstances.  .But  all  the  authorities  agree  that  this  is 
not  its  meaning ;  *  *as  further  appears  from  the  p  ^^  ^  ^  ^  n 
maxims,  that  "  there  are  no  degrees  of  parol  ^  ^ 

evidence,"  and  "  there  are  no  degrees  of  secondary  evi- 
dence." Suppose  an  indictment  for  an  assault :  or,  to 
make  the  case  stronger,  for  wounding  with  intent  to  mur- 
der (an  offense  capital  until  the  24  &.  25  Vict.  c.  100, 
and  still  punishable  with  penal  servitude  for  life)  :  the 
injured  party,  though  present  in  court,  is  not  called  as  a 
witness,  and  it  is  proposed  to  prove  the  charge  by  the 

'  3  Blackst.  Comm.  368  ;  B.  N.,P.293;  Peake's  Ev.  8;  2  Evans'  Poth.  147-148; 
1  Greenl.  Ev.  §83,  7th  Ed.,  &c. 
2  Gilb.  Ev.  16,  4th  Ed. 
8  Co.  Litt.  24  a. 
*  See  the  authorities  in  note  1. 
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evidence  of  a  person  who  witnessed  the  transaction  at 
the  distance  of  a  mile,  or  even  through  a  telescope ;  this 
evidence  would  be  admissible^  because  it  is  connected 
with  the  act  —  the  senses  of  the  witness  having  been 
brought  to  bear  upon  it ;  and  the  not  producing,  what 
would  probably  be  more  satisfactory,  the  evidence  of  the 
party  injured,  is  mere  matter  of  observation  to  be  ad- 
dressed to  the  jury.  Again,  by  "  secondary  evidence  "  is 
meant  derivative  evidence  of  the  contents  of  a  written 
document ;  and  it  is  a  principle  that  such  is  not  receiv- 
able unless  the  absence  of  the  "  primary  evidence,"  the 
document  itself,  is  satisfactorily  accounted  for.'  But 
when  this  has  been  done,  any  form  of  secondary  evidence 
is  receivable  ; "  thus,  the  parol  evidence  of  a  witness  is 
admissible  though  there  is  a  copy  of  the  document,  and 
the  probability  that  it  would  be  more  trustworthy  than 
his  memory  is  only  matter  of  observation.' 

1.  TJiree  chief  appUoations  of  it  —  Judge  and  jury  must 
not  decide  facts  on  their  personal  hnowledge. 

§  88.  The  true  meaning  of  this  fundamental  principle 
will  be  best  understood  by  considering  the  three  chief 
applications  of  it.  Evidence,  in  order  to  be  receivable, 
should  come  through  proper  instruments,  and  be  in 
general  original,  and  proximate.  With  respect  to  the 
first  of  these  :  with  the  exception  of  a  few  matters  which 
either  the  law  notices  judicially,  or  are  deemed  too  no- 

_,  torious  *to  require  proof,  the  judge  and  jury 

L  -^  must  not  decide  facts  on  their  personal  knowl- 

edge ;  and  should  be  in  a  state  of  legal  ignorance  of  every 

'  Infrd,  bk.  3,  pt.  2,  cli.  3.  s  Id.  106,  107. 

••'  Doe  d.  GUbert  v.  Ross,  7  M.  &  W.  102. 
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thing  relating  to  the  questions  in  dispute  before  them, 
untn  established  by  legal  evidence,  or  legitimate  inference 
from  it.'  "Non  refert  quid  notum  sit  judici,  si  notum 
non  sit  in  formA  judicii."  It  is  obvious  that  if  they  were 
allowed  to  decide  on  impressions,  or  on  information 
acquired  elsewhere,  not  only  would  it  be  impossible  for 
a  superior  tribunal,  the  parties,  or  the  public,  to  know 
on  what  grounds  the  decision  proceeded,  but  it  might  be 
founded  on  common  rumor  or  other  forms  of  evidence, 
the  very  worst  instead  of  the  best. 

2.  Exaction  of  original  and  rejection  of  derivative  evi- 
dence. 

§  89.  The  next  branch  of  this  rule  is  that  which  exacts 
origuial  and  rejects  derivative  evidence — that  no  evidence 
shall  be  received  which  shows  on  its  face  that  it  only 
derives  its  force  from  some  other  which  is  withheld.  ° 
"  Melius  (or  '  satiiis ')  est  petere  f  ontes  qu^m  sectari  rivu- 
los."*  The  terms  "primary"  and  "secondary"  evidence 
are  used  by  our  law  in  the  limited  sense  of  the  original 
and  derivative  evidence  of  written  documents ;  the  latter 
of  which  is  receivable  when,  by  credible  testimony,  the 
existence  of  the  primary  source  has  been  established  and 
its  absence  explained.  But  derivative  evidence  of  other 
forms  of  original  evidence  is  in  general  rejected  absolutely ; 
as  where  supposed  oral  evidence  is  delivered  through 
oral,  and  the  various  other  sorts  of  evidence  comprised 

'  Infra,  bk.  3,  pt.  1,  ch.  1 ;  Introd.  §  38. 

2  8  Bulat.  115. 

'3  Per  Parke,  B.,  in  delivering  the  judgment  of  the  Court  of  Exchequer  m 
Doe  d.  Welsh  v.  Langfield,  MS.  Hil.  Vac.  1847,  reported  16  M.  &  W.  497 ;  Doe 
d.  OUbert  v.  Ross,  7  M.  &  W.  102, 106,  per  Parke,  B. ;  MacdonneU  v.  Evans,  11 
C.  B.  930,  943,  per  Maule,  J. 

^  Co.  Litt.  305  b ;  8  Go.  116  b  ;  10  Co.  41  a. 
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in  practice  under  tlie  very  iaadequate  plirase  "hearsay 
evidence."  ' 

3.  There  must  be  an  open  and  visible  connection  between 
the  principal  and  the  evidenitary  facts. 

*§  90.  The  remaiaing  application  of  this  great 
'-  -'  principle  which  we  propose  to  notice  at  present 

seems  based  on  the  maxim,  "In  Jure  non  remota  causa, 
sed  proxima  spectatur." '  It  may  be  stated  thus,  that,  as 
a  condition  precedent  to  the  admissibility  of  evidence, 
either  direct  or  circumstantial,  the  law  requires  an  open 
a/nd  visible  connection  between  the  principal  and  eviden- 
tiary facts,  whether  they  be  ultimate  or  subalternate. 
This  does  not  mean  a  necessa/ry  connection — that  would 
exclude  all  presumptive  evidence  —  but  such  as  is  reason- 
able, and  not  latent  or  conjectural.  In  this  our  judicial 
evidence  partakes  of  the  very  essence  of  all  sound  munici- 
pal law,  and  preserves  the  lives,  liberties  and  properties 
of  men,  by  placing  an  effectual  rein  on  the  imagination 
of  those  intrusted  with  the  administration  of  justice,  and 
preventing  decision  on  remote  inferences  and  fancied 
analogies.' 

§  91.  The  true  character  and  value  of  the  important 
principle  now  under  consideration  is,  however,  more 
easily  conceived  than  described.  In  dealing  with  natural 
evidence  the  connection  between  the  principal  and  evi- 
dentiary facts  must  be  left  to  instinct;'  in  legal  evi- 
dence this  is  replaced  by  a  sort  of  legal  instinct,  or  legal 
sense,  acquired  by   practice;   and   the    old   observation 


i,  Wc.  3,  pt.  2,  ch.  4. 
»  Bac.  Max.  of  the  Law,  Reg.  1 ;  13  East,  653  ;  14  M.  &  W.  483  ;  6  B.  &  3. 
881  ;  H.  &  R.  61  ;  18  C.  B.  379  ;  18  Jur.  963. 
»  Introd.  §  88. 
"  1  Benth.  Jud.  Ev.  44. 
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"Multa  multo  exercitamentis  facilius  quani  regulis  per- 
cipies  " '  becomes  perfectly  applicable.  A  few  instances, 
however,  may  serve  to  illustrate.  On  a  criminal  trial 
tte  confession  of  a  third  party,  not  produced  as  a 
witness,  that  he  was  the  real  criminal  and  the  ac- 
cused innocent,  although  certainly  not  destitute  of 
natural  weight,  would  be  rejected,  from  its  remoteness 
and  want  of  connection  \\^ith  the  accused,  and  the  mani- 
fest danger  of  collusion  and  fabrication.     So,  if  a  man 

*  writes  in  his  pocket-book  that  he  owes  me  5^.,  ^  „ 

•  •  .  .  .  r  119  1 
it  IS  reasonable  evidence  against  him  that  he  '-  ■' 

owes  me  that  sum,  although  it  is  quite  possible  he  may 
be  mistaken.  But  suppose  he  were  to  write  in  it  that  I 
owe  him  5l.,  that  statement,  though  possibly  quite  true,  is** 
no  evidence  against  me,  for  the  want  of  connection  is 
obvious.  Again,  the  bad  character  or  reputation  of  an 
accused  person,  although  strong  moral,  is  not  legal  evi- 
dence against  him,  unless  he  sets  up  his  character  as  a 
defense  to  the  charge."  The  sound  policy  which  requires 
that  even  the  worst  criminals  shall  receive  a  fair  and  un- 
prejudiced trial  renders  this  rule  indispensable.  So,  a 
man's  appearance  and  physiognomy  are  not  unf requently 
excellent  guides  to  his  character  and  disposition,  but 
they  ought  not  to  be,  and  they  are  not  receivable  as 
legal  evidence  against  him.' 

§  92.  But  whether  a  given  fact,  bearing  indirectly  on 
a  matter  in  issue,  should  be  received  as  circumstantial, 

'  4  Inst.  50. 

'  See  this  subject  very  fully  considered,  in  Beff.  v.  Rowton,  84  L.  J.,  M.  C.  57. 

'  Some  of  the  French  lawyers  thought  they  ought,  "On  allait  jusqu'a  met- 
tre  an  nombre  de  ces  indices"  {%.  e.,  indices  feloignes)  "  la  mauvaise  physiogno- 
mie  de  I'accuae,  ou  le  rnlain  nom  qu'il  portait.    Mais  c'etaient  la,  il  faut  en  con- 
venir,  des  indices  tresSloigngs."    Bonnier,  Traite  des  Preuves,  §  653. 
19 
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or  rejected  as  conjectural  evidence,  is  often  a  question  of 
extreme  difficulty.  One  test,  perhaps,  is  to  consider 
whether  any  imaginable  number  of  pieces  of  evidence - 
such  as  that  tendered  could  be  made  the  ground  of  de- 
cision :  for  it  is  the  property  of  a  chain  of  genuine  cir- 
cumstantial evidence,  that,  however  inconclusive  each 
link  is  in  itself,  the  concurrence  of  all  the  links  may 
amount  to  proof,  often  of  th,e  most  convincing  kind. 
Suppose,  in  a  case  of  murder  by  a  cutting  instrument, 
no  eye-witness  being  forthcoming,  the  criminative  facts 
against  the  accused  '  were:  ].  He  had  had  a  quarrel 
*with  the  deceased  a  short  time  previous.  2.  He 
"-  -'  had  been  heard  to  declare  that  he  would  be  re-" 
venged  on  the  deceased.  3.  A  few  days  before  the  mur- 
der the  accused  bought  a  sword  or  large  knife,  which 
was  found  near  the  corpse.  4.  Shortly  after  the  murder 
he  was  seen  at  a  short  distance  from  the  spot,  and  com- 
ing away  from  it.  5.  Marks  corresponding  with  the  im- 
pressions made  by  his  shoes  were  traceable  near  the  body. 

6.  Blood  was  found  on  his  person  soon  after  the  murder. 

7.  He  absented  himself  from  his  home  immediately  after 
it.  8.  He  gave  inconsistent  accounts  of  where  he  was  on 
the  day  it  took  place.  The  weakness  of  any  one  of  these 
elements,  taken  singly,  is  obvious,  but  collectively  they 
form  a  very  strong  case  against  the  accused.  Now,  sup- 
pose, instead  of  the  above  chain  of  facts,  the  following 
evidence  was  offered.  1.  The  accused  was  a  man  of  bad 
character.  2.  He  belonged  to  a  people  notoriously  reck- 
less of  human  life,  and  addicted  to  assassination.  3.  On 
a  former  occasion  he  narrowly  escaped  being  convicted 
for  the  murder  of  another  person.  4.  Much  jealousy  and 
ill  feeling  existed  between  his  nation  and  that  to  which 

>  This  expression  is  used  in  11  &  12  Vict.  c.  46,  b.  1 ;  30  &  81  Vict.  c.  35,  «.  6. 
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the  deceased  belonged.  5.  On  the  same  spot,  a  year  be- 
fore, one  of  the  latter  was  murdered  by  one  of  the  for- 
mer in  exactly  the  same  way.  6.  The  mnrderel-  had  also 
robbed  the  deceased,  and  the  accused  was  well  known  to 
be  avaricious.  7.  He  had  been  overheard  in  his  sleep 
to  use  language  implying  that  he  was  the  murderer.'  8. 
All  his  neighbors  believed  him  guilty,  or,  supposing  the 
case  one  of  public  interest,  both  houses  of  parliament 
had  voted  addresses  to  the  crown  in  which  he  was  as- 
sumed to  be  the  guilty  party.  These  and  similar  mat- 
ters, however  multiplied,  could  never  generate  that 
rational  conviction  on  which  alone  it  is  safe  to  act,  and 
accordingly  not  one  of  them  would  be  received  as  legal 

evidence,     jix 

Indicative  evidence. 

§  93.  It  may  be  objected,  and,  indeed,  Ben-  p#-,q. 
tham's  Treatise  on  Judicial  Evidence  is  founded  ^  ^ 

on  the  notion,  that  by  exclusionary  rules  like  the  above, 
much  valuable  evidence  is  wholly  sacrificed.'  Were 
such  even  the  fact,  the  evil  would  be  far  outweighed  by 
the  reasons  already  assigned  for  imposing  a  limit  to  the 
discretion  of  tribunals  in  declaring  matters  proved  or  dis- 
proved :  °  but  when  the  matter  comes  to  be  carefully  ex- 
amined, it  will  be  found  that  the  evidence  in  question 
need  seldom  be  lost  to  justice  ;  for  however  dangerous 
and  unsatisfactory  it  would  be  as  the  basis  of  final  ad- 
judication, it  is  often  highly  valuable  as  "  indicative  evi- 
dence," i.  e.,  evidence  not  in  itself  receivable  but  which 
is  "  indicative  "  of  better."     Take  the  case  of  derivative 

'  InfrA,  bk.  3,  pt.  »,  ch.  7. 
'  See  that  work,  paaHm. 
«  Supra,  §  90,  and  Introd.  §  38. 

*  The  phrase  "  indicative  evidence  "  is  used  in  this  sense  by  Bentham,  1  Ju^. 
Ev.  37,  and  bk.  6,  ch.  11,  sect.  4,  as  well  as  in  his  "  Principles  of  Judicial  Pro- 
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evidence  —  a  witness  offers  to  relate  something  told  him 
by  A. ;  this  would  be  stopped  by  the  court ;  but  he  has 
indicated  a  genuine  source  of  testimony,  A.,  who  may 
be  called  or  sent  for.  So  a  confession  of  guilt  which 
has  been  made  under  undue  promise  of  favor  or  threat 
of  punishment  is  inadmissible  by  law,  yet  any  facts  dis- 
covered in  consequence  of  that  -confession,  such,  for  in- 
stance, as  the  finding  of  stolen  property,  are  good  legal 
evidence.  I  Again,  no  one  would  think  of  treating  an 
anonymous  letter  as  legal  evidence  against  a  party  not 
suspected  of  being  its  author,  yet  the  suggestions  con- 
tained in  such  letters  have  occasionally  led  to  disclosures 
of  importance.  In  tracing  the  perpetrators  of  crimes, 
also,  conjectural  evidence  is  often  of  the  utmost  import- 
ance, and  leads  to  proofs  of  the  most  satisfactory  kind, 
sometimes  even  amounting  to  demonstration.  It  is 
chiefly,  however,  on  *inquisitorial  proceedings — 
L  -■  such  as  coroners'  inquests,  inquiries  by  Justices 

of  the  peace  before  whom  persons  are  charged  with 
offenses,  and  the  like — that  the  use  of  "indicative  evi- 
dence "  is  most  apparent :  though  even  these  tribunals 
cannot  act  on  it. 

TTie  rvles  of  evidence  a/i'e  in  general  the  same  in  civil  and 

criminal  proceedings. 

§  94.  The  rvles  of  evidence  are  in  general  the  same  in 

civil  and  criminal  proceedings ; '  and  bind  alike  crown 

and  subject,  prosecutor  and  accused,  plaintiff  and  de- 

cedure,  &c."  oh.  11,  sects.  1  and  3.  In  one  place  he  calls  it  "  Evidence  of  evi- 
dence," 3  Jud.  Ev.  554. 

'  B.  V.  Lockhart,  2  East,  P.  C.  658  ;  B.  v.  Wanekahall,  1  Leach,  C.  L.  263; 
B  V.  Gould,  9  C.  &  P.  364;  B.  v.  Qriffln,  R.  &  R.  C.  C.  151. 

'  B.  ■<!.  Burden,  4  B.  &  A.  95,  132,  per  Beat,  J.;  AUomey- General  v.  Le  Mer-  ' 
chant,  2  T.  R.  301,  n.;  B.  v.  Murphy,  8  C.  &  P.  297,  306;  Leach  v.  Simpson,  5 
M.  &  W.  309,  812,  per  Parke,  B.;  25  Ho.  St.  Tr.  1314;  29  Id.  764. 
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fendant,  counsel  and  client.  There  are,  however,  some 
exceptions^  Thus  the  doctrine  of  estoppel  has  a  much 
larger  operation  in  the  former.'  So  an  accused  person 
may,  at  least  if  undefended  by  counsel,  rest  his  defense 
on  his  own  unsupported  statement  of  facts,  and  the  jury 
may  weigh  the  credit  due  to  that  statement ; "  whereas 
in  civil  cases  nothing  must  be  opened  to  the  jury  which 
it  is  not  intended  to  substantiate  by  proof.'  Again,  con- 
fessions or  other  self-disserving  statements  of  prisoners 
will  be  rejected  if  made  under  the  influence  of  undue 
promises  of  favor,  or  threats  of  punishment ;  *  but  there 
is  no  such  rule  respecting  similar  statements  in  civil  cases. 
So,  although  both  these  branches  of  the  law  have  each 
their  peculiar  presumptions,  still  the  technical  rules  regu- 
lating the  burden  of  proof  cannot  be  followed  out 
in  all  their  niceties  when  they  press  against  accused 
persons.' 

Difference  as  to  the  effect  of  evidence  in  civil  and  criminal 

proceedings. 
§  95.  But  there  is  a  strong  and  marked  difference  as 
to  the  effect  of  evidence  in  civil  and  criminal  proceed- 
ings.    *In  the  former,  a  mere  preponderance  of  p  *  ,  „„  -i 
probability,  due  regard  being  had  to  the  burden  •-  -■ 

of  proof,  is  a  sufficient  basis  of  decision ; "  but  in  the  lat- 
ter, especially  when  the  offense  charged  amounts  to  trea- 
son or  felony,  a  much  higher  degree  of  assurance  is 
required.     The  serious  consequences  of  an  erroneous  con- 

'  Infra,  bk.  3,  pt.  2,  ch.  7. 

» Infra,  bk.  4,  pt.  1. 

'  Stevens  v.  Weib,  7  C.  &  P.  60,  61 ;    Buncombe  v.  Danidl,  8  Id.  333,  237. 

'  Infrd,  bk.  3,  pt.  2,  ch,.  7. 

»  Huberus,  Prsel.  Jur.  Civ.  lib.  23,  tit.  8,  n.  16.  See  per  Lord  Kenyon,  C.  J., 
in  B.  V.  Hadfield,  37  Ho.  St.  Tr.  1353. 

»  Plowd.  413 ;  1  Greenl.  Ev.  18  a,  7tli  Ed. ;  Mao  Ifally's  Bv.  578  ;  Cooper  v. 
Slade,  6  Ho.  Lo.  Cas.  773,  per  Willes,  J. 
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demnatioQ  botli  to  the  accused  aud  society,  the  immeas- 
urably greater  evils  which  flow  from  it  than  from  an 
erroneous  acquittal,  have  induced  the  laws  of  every  wise 
and  civilized  nation  to  lay  down  the  principle,  though 
often  lost  sight  of  in  practice,  that  the  persuasion  of  guilt 
ought  to  amount  to  a  moral  certainty ; '  or,  as  an  eminent 
judge  expressed  it,  "  Such  a  moral  certainty  as  convinces 
the  minds  of  the  tribunal,  as  reasonable  men,  beyond  all 
reasonable  doubt." '  The  expression  "moral  certainty" 
is  here  used  in  contradistinction  to  physical  certainty,  or 
certainty  properly  so  called ; '  for  the  physical  possibility 
of  the  innocence  of  any  accused  person  can  never  be  ex- 
cluded. Take  the  strongest  case, —  a  number  of  witnesses 
of  character  and  reputation,  and  whose  evidence  is  in  all 
respects  consistent,  depose  to  having  seen  the  accused  do 
the  act  with  which  he  is  charged,  still  the  jury  only  be- 
lieve his  guilt  on  two  presumptions,  either  or  both  of 
which  may  be  fallacious,  viz. :  that  the  witnesses  are 
neither  deceived  themselves  nor  deceiving  them ;  *  and 
the  freest  and  fullest  confessions  of  guilt  have  occasion- 
ally turned  out  untrue.'  Even  if  the  jury  were  themselves 
,  the  witnesses,  there   *would   still   remain   the 

r   124  1        .  .      . 

L  '  question  of  the  identity  of  the  person  whom 

they  saw  do  the  deed  with  the  person  brought   before 
them  accused  of  it ; '  and  identity  of  person  is  a  subject 

'  See  Intrad,  §  49.  Tke  juror's  oath  seems  framed  witli  a  view  to  the  above 
distinction.  In  civil  cases  he  is  sworn  "  well  and  truly  to  try  the  issue  joined 
between  the  parties,  &c.,"  whilst  in  treason  or  felony  his  oath  is  that  he  "  shall 
well  and  truly  try,  and  true  deliverance  make,  between  our  sovereign  lady  the 
Queen  and  the  prisoner  at  the  bar,  &c." 

«  Parke,  B.,  in  B.  v.  Sterne,  Surrey  Sum.  Ass.  1843,  MS. 

8  Introd.  §  6. 

<■  Domat,  Lois  Civ.  pt.  1,  liv.  3,  tit.  6,  PrSamb.;  3  Bv.  Poth.  333 ,  Eosc.  Civ. 
Ev.  35,  9th  Ed. 
5  Infra,  bk.  3,  pt.  ch.  7. 

9  See  M.  49  Hen.  VI.  19  B.  pi.  36. 
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on  wHch  many  mistakes  have  been  made.'  The  wise  and 
humane  maxims  of  law,  that  it  is  safer  to  err  in  acquitting 
than  condemning,"  and  that  it  is  better  that  many  guilty 
persons  should  escape  than  one  innocent  person  suffer,' 
are,  however,  often  perverted  to  Justify  the  acquittal  of 
persons  of  whose  guilt  no  reasonable  doubt  could  exist ; 
and  there  are  other  maxims  which  should  not  be  for- 
gotten, "  Interest  reipublicse  ne  maleflcia  remaneant  im- 
punita,"  *  "  Minatur  innocentes  qui  parcit  nocentibus."  ' 

§  96.  Again,  the  psychological  question  of  the  intent 
with  which  acts  are  done,  plays  a  much  greater  part  in 
criminal  than  in  civil  proceedings.  The  maxim  "  Actus 
non  facit  reum,  nisi  mens  sit  rea,"°  runs  through  the 
criminal  law,  although  in  some  instances  a  criminal  in- 
tention is  conclusively  presumed  from  certain  acts;' 
while  in  civil  actions  to  recover  ^damages  for  misconduct 
or  neglect,  it  is  in  general  no  answer  that  the  defendant 
did  not  intend  mischief ' — ■ "  Excusat  aut  extenuat 
delictum  in  capitalibus,  quod  non  operatur  idem  in 
civilibus."  °  There  are,  however,  exceptions  to  this, 
and  whether  an  act  was  done  knowingly  often  becomes 
an  important    consideration    in    civil    suits.'"    It  may 

'  Infra,  bk.  3,  pt.  2,  ch.  6. 

^aHale,  P.  C.  390.. 

3  3  Hale,  P.  C.  389 ;  4  Blacket.  Comm.  358. 

■*  Jenk.  Cent.  1,  Gas.  59.     See  also  4  Co.  45  a. 

*  4  Co,  45  a.     See  also  Jenk.  Cent.  3,  Cas.  54. 

«  Co.  Litt.  247  b ;  3  Inst.  107 ;  4  How.  St.  Tr.  1403 ;  T.  Eaym.  433 ;  7  T.  B. 
514;  3  East,  104;  1  Den.  C.  C.  389;  5  Jur.,  N.  S.  649. 

'  Infra,  bk.  8,  pt.  2.  ch.  2. 

8  M.  6  Edw.  IV.  7  B.  pi.  18;  Hob.  134;  T:  Eaym.  423;  WiUes,  581;  2  East, 
104;  16M.  &  W.  443. 

'  Bacon,  Max.  Reg.  7. 

"  4  Co.  18  b;  May  v.  Burdett,  9  Q.  B.  101 ;  Jackson  v.  Smithson,  15  M.  &  W. 
568;  Card\.  Case,  5  C.  B.  632;  Hudson  v.  Boberts,  6  Exch.  697;  Worthy. 
QilUng,  L.  B.  3  C.  C.  P.  1. 
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*be  laid  down  as  a  general  principle,  tliat  so  as 
■-  -J  a  man  has  a  right  by  law  to  do  an  act,  the  inten- 

tion with  which  he  does  it  is  immaterial.'  "  NuUus  vide- 
tur  dolo  facere,  qui  suo  jure  utitur." '  All  contracts,  like- 
wise, are  founded  on  an  intention  of  the  parties,  either 
expressed  by  themselves  or  implied  by  law  from  circum- 
stances. 

How  far  the  rules  of  evidence  may  be  relaxed  by  consent. 
§  97.  And  here  a  question  presents  itself,  whether  and 
how  far  the  rules  of  evidence  may  be  relaxed  by  consent  f 
In  criminal  cases,  at  least  in  treason  and  felony,  it  is  the 
duty  of  the  judge  to  see  that  the  accused  is  condemned 
according  to  law,  and  the  rules  of  evidence  forming  part 
of  that  law ;  no  admissions  from  him  or  his  counsel  will 
be  received.  On  the  other  hand,  however,  much  latitude 
in  putting  questions  and  inaking  statements  is  given,  de 
facto  if  not  de  jure,  to  prisoners  who  are  undefended  by 
counsel.  So,  no  consent  could  procure  the  admission  of 
evidence  which  publi,c  policy  requires  to  be  excluded ; 
such  as  secrets  of  state  and  the  like.  Moreover,  no 
admission  at  a  trial  will  dispense  with  proof  of  the  exe- 
cution of  certain  attested  instruments,  though  the  instru- 
ment itself  may  be  admitted  before  the  trial  with  the 
view  to  save  the  trouble  and  expense  of  proving  it.'  Sub- 
ject, however,  to  these  and  some  other  exceptions,  the 
general  principles,  "  Quilibet  potest  renunciare  juri  pro 
se  introducto"*  —  "Omnis  consensus  toUit  errorem  " '  — 
seem  to  apply  to  evidence  in  civil  cases ;  and  much  inad- 

'  Oakes  v.  Woods,  2  M.  &  W.  791 ;  Simmons  v.  LUlystone,  8  Exch.  431 ;  Bidg- 
way  V.  The  Hungeirford  Market  Company,  3  A.  &  E,  171. 
■'  Dig.  lib.  50,  t.  17, 1.  55. 
3  Infrd,  bk.  3,  pt.  3,  ch.  7. 

■•  Co.  Litt.  99  a,  166  a,  323  b ;  10  Co.  101  a  ;  2  Inst.  188 ;  4  Bl.  Com.  316. 
'  Co.  Litt.  126  a. 
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missible   evidence    is   constantly    received   in  practice, 
because  the  opposing  counsel  either  deems  it  not  worth 
while  to  object,  *or  thinks  its  reception  will  be 
beneficial  to  his  client.     It  has,  however,  been  L  ^ 

held,  that  where  a  valid  objection  is  taken  to  the  admis- 
sibility of  evidence  it  is  discretionary  with  the  judge 
whether  he  will  allow  the  objection  to  be  withdrawn.' 

Husband  and  wife,  her  testimony  not  admisnihle,  though 

he  consent. 
§  98.  Whether  the  rules  respecting  the  incompetency 
of  witnesses  could  be  dispensed  with  by  consent,  seems 
never  to  have  been  settled.  In  Pedley  v.  Wellesley," 
Best,  C.  J.,  said  that  Lord  Mansfield  once  permitted  a 
plaintifE  to  be  examined  with  his  own  consent;'  and 
although  some  of  the  judges  doubted  the  propriety  of^ 
that  permission,  he  (the  Chief  Justice)  thought  it  was 
right.  In  Dewdney  v.  Palmer*  where,  after  a  witness 
had  been  sworn  on  behalf  of  the  plaintiff,  it  was  proposed 
to  show  by  evidence  that  he  was  the  real  plaintiff,  the 
judge  refused  to  allow  this  course ;  and  his  ruling  was 
affirmed  by  the  Court  of  Exchequer,  on  the  ground  that 
the  objection  ought  to  have  been  taken  on  the  voir 
dire;  but  in  a  subsequent  case  of  Jacobs  v.  Layhorn,' 
the  same  court,  consisting  of  Lord  Abinger,  C.  B., 
and  Kolfe,  B.,  overruled  this,  and  held  that  objec- 
tions to   competency    might  be    made    at    any    stage 

"  Ba/rbat  v.  Allen,  7  Exch.  609. 

=  3  C.  &  P.  558. 

'  The  case  here  referred  to  is  thought  to  be  Nbrden  v.  Williamaon,  1  Taunt. 
378,  Lord  Mansfield  being  put  by  mistake  for  C.  J.  Mansfield.  See  per  Parke, 
B.,  in  Barbat  v.  Allen,  7  Bxoh.  612. 

*  4  M.  &  W.  664. 

» 11  M.  &  W.  685.  See,  however,  the  observations  of  Parke,  B.,  in  Tardleff 
V.  Arnold, -iOM.  &  W.  145. 

20 
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of  the  trial.'  So, .  arbitrators  are  bound  by  the  legal 
rules  of  evidence ; "  yet  on  submissions  to  arbitration 
previous  to  the  14  &  15  Vict.  c.  99,  it  was  generally 
made  part  of  the  rule  of  court  that  the  parties  might 
*be  examined  as  witnesses.     In  the  case  already 

r  *  127 1 

L  -J  cited  of  Pedley  v.  Wellesley,'  a  female  was  called 

as  witness  for  the  plaintiff,  and  it  appeared  that  after 
being  served  with  the  subpoena  she  had  married  the  de- 
fendant. On  her  evidence  being  objected  to,  it  was 
replied  that  a  party  to  a  suit  cannot  by  any  act,  laudable 
or  otherwise,  deprive  his  adversary  of  the  testimony  of 
his  witness ;  but  Best,  C.  J.,  said  he  should  allow  the 
witness  to  be  examined  if  the  defendant  consented,  not 
otherwise.  In  a  much  older  case,*  where  it  was  proposed 
by  a  man's  consent  to  examine  his  adversary's  wife  as  a 
witness.  Lord  Hardwicke,  C.  J.,  said,  "  The  reason '  why 
the  law  will  not  suffer  a  wife  to  be  a  witness  for  or 
against  her  husband,  is  to  preserve  the  peace  of  families, 
and  therefore  I  shall  never  encourage  such  a  consent ;" 
and  she  was  not  examined."  Such  evidence  has  been  re- 
jected in  America,  on  the  ground  that  the  interest  of  the 
husband  in  preserving  the  confidence  reposed  in  the  wife 
is  not  the  sole  foundation  of  the  rule ;  the  public  having 
also  an  interest  in  the  preservation  of  domestic  peace, 
which  might  be  disturbed  by  her  testimony  notwithstand- 
ing his  consent,  and  that  there  is  a  very  great  temptation 
to  perjury  in  such  cases.'  To  this  latter  argument  it 
may  be  observed,  that  there  is  a  much  greater  temptation 

1  See  B.  V.  Whitehead,  35  L.  J.,  M.  C.  186. 

•^  Att.-Gen.  v.  Pmison,  1  M'Cl.  &  Y.  160  ;  Banks  v.  Banks,  1  Gtale,  46. 

8  3  Car.  &  P.  558. 

'  Barker  v  Dixie,  Ca.  temp.  Hardw.  264. 

'  See  on  this  subject,  infrd,  bk.  3,  pt.  1,  ch.  3. 

9  Tiltonv.  Beeoher,  Brooklyn,  N.  T.  City  Court,  1875. 
'  1  Greenl.  Ev.  §  340,  7th  Ed. 
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to  perjury  when  an  accomplice  in  a  case  of  treason  or 
felony  is  examined  as  a  witness  against  his  companions ; 
or  an  heir  apparent  comes  forward  as  a  witness  for  his 
father,  the  title  to  whose  lands  is  in  question,  (a) 

(a)  The  question  as  to  wlxether  a  wife  may  testify  for  or  against  her  husband, 
in  cases  in  which  she  is  not  a  competent  witness,  where  both  parties  consent  to 
her  being  used  as  a  witness,  is  an  open  question,  and  has  not  been  definitely 
settled  either  in  the  courts  of  this  country  or  England.  There  are  decisions 
both  ways,  but  the  balance,  or  rather  the  weight  of  authority,  is  against  her 
being  permitted  to  testify.  The  ground  upon  which  the  testimony  of  a 
wife  is  excluded  is  entirely  distinct  from  that  upon  which  the  testimony  of 
parties  or  interested  persons  is  excluded.  The  exclusion  of  such  evidence  in 
the  one  case  is  to  prevent  perjury  and  false  swearing,  and  to  the  same  end  in 
.the  other,  with  the  additional  purpose  of  preventing  any  disturbance  of  the 
marital  relations,  as  would  be  likely  to  result  if  husband  and  wife  might  be 
used  as  witnesses  for  or  against  each  other  indiscriminately,  or  even  at  all, 
where  their  evidence  involved  any  violation  or  exposure  of  the  mutual  confi- 
dences incident  to  the  relation.  Indeed,  in  all  cases  where,  either  by  the  rules 
of  the  common  law,  or  by  the  express  provisions  of  statutes,  they  are  permitted 
to  testify,  it  is  only  to  general  facts,  and  not  such  as  grow  out  of  their  mutual 
confidence.  With  some  few  exceptions,  the  testimony  of  a  wWe  has  been  held 
to  be  inadmissible  either  for  or  against  him,  even  when  no  objection  is  inter- 
posed thereto,  and  where  both  parties  have  cousented.to  her  giving  evidence. 
In  Barker  v.  Dixie,  Ridgeway  temp.  Hardwjcke,  364,  the  question  was  raised 
directly,  as  stated  in  the  text,  and  Lord  Hardwicke  refused  to  receive  the  evi- 
dence. Not  because  it  would  be  error  to  do  so,  which  an  appellate  court 
would  correct,  but  because  the  practice  would  be  destructive  of  the  best  inter- 
ests of  society,  and  would  open  up  the  door  to  a  series  of  evils  which  it  is  the 
duty  of  courts  to  prevent.  It  is  well  said  by  the  author  in  the  text,  that  this  is 
a  matter  which  extends  beyond  the  interests  of  the  parties,  and  is  beyond  their 
control,  because  it  affects  the  interests  of  the  public.  But,  so  far  as  the  imme- 
diate rights  of  the  parties  to  the  suit  are  concerned,  there  can  be  no  question 
but  that  they  can  waive  any  legal  objection  to  the  reception  of  such  evidence, 
which  will  be  binding  and  operative  upon  them,  so  far  as  the  same  affects 
their  immediate  rights.  The  matter,  under  such  circumstances,  rests  iu  the 
sound  discretion  of  the  court,  and  few  judges,  I  apprehend,  will  be  found  wiio 
will  admit  the  evidence  of  husband  or  wife  in  actions  in  which  either  in  a 
party,  to  matters  that  involve  a  violation  of  marital  confidence.; 

The  case  of  Pedlep  v.  Wellesley,  3  C.  &  P.  558,  can  in  no  sense  be  regarded  as 
an  authority  in  favor  of  a  contrary  rule,  for  the  language  of  Best,  C.  J.,  was 
mere  dicta,  objection  having  been  made  to  the  evidence,  and  the  case  to  which 
the  learned  judge  referred,  as  an  authority  for  the  reception  of  such  evidence 
by  consent  of  the  parties  {Norden  v.  WUUamson,  1  Taunt.  378),  was  not  a  par- 
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§  99.  All  these  cases  took  place  before  the  14  &  15 
Vict.  c.  99  had  rendered  the  parties  to  a  suit  competent 
witnesses  in  general.     After  the  passing  of  that  statute, 

allel  case.  In  that  case,  one  of  the  plaintiffs  was  permitted,  without  objection, 
to  testify,  and  Mansfield,  C.  J.,  said :  "  I  know  of  no  reason  why,  if  the  defend- 
ant is  willing  to  admit  him,  and  the  plaintiff  is  willing  to  give  evidence  against 
himself,  he  should  not  be  permitted  to  do  bo,"  and  Chambre,  J.,  said  :  "  The 
defendant  may  waive  the  objection  to  the  plaintiffs  testimony  if  he  will." 
But,  in  that  case,  the  broad  question  of  public  policy,  applying  to  the  case  of  a 
husband  or  wife,  was  not  involved,  and  the  simple  question  was  presented, 
whether  a  party  could  waive  his  right  to  object  to  inadmissible  evidence,  and 
the  court  very  properly  held  that  he  could.  As  has  previously  been  stated, 
there  would  seem  to  be  no  doubt  that  parties  may  waive  all  objections  to  the 
introduction  of  the  evidence  of  a  husband  or  wife,  and  that  such  waiver  will 
be  obligatory  and  binding  upon  them  in  the  action  ;  but  the  question  reaches' 
beyond  the  rights  of  the  parties,  and  involves  a  question  of  public  policy  in 
which  the  public  are  interested,  and  which  should  always  control  the  court  in 
the  exercise  of  its  discretionary  power. 

In  a  recent  case  which  has  acquired  a  world-wide  notoriety,  Tilton  v.  Beecher, 
tried  before  Neilson,  J.,  in  the  Brooklyn  (N.  Y.)  circuit,  which  was  an  action 
for  crim.  con.,  the  plaintifi'  offered  to  allow  the  defendant  to  call  his  (the 
plaintiff's)  wife  S,s  a  witness.  The  defendant's  counsel  raised  the  point  that 
the  plaintiff  c(;>uld  not  waive  the  objection  so  as  to  make  the  evidence  legally 
admissible,  and  the  court  so  decided.-  Neilson,  J.,  held  that  "  the  withdrawal 
by  the  plaintiff  of  all  objection  to  the  production  of  his  wife  as  a  witness 
against  him,  and  his  consent  even  to  her  being  called  to  give  her  evidence  upon 
the  question  of  adulterous  intercourse  between  herself  and  the  defendant,  did 
not  remove  the  legal  disability,  or  make  her  a  competent  or  proper  witness 
in  the  case."  The  foregoing  is  the  gist  of  the  decision  of  the  court  in  the  case, 
but  the  language,  being  gathered  from  a  newspaper  report,  may  not  be  identi- 
cal with  that  used  by  the  Ifearned  judge.  The  very  evil  which  should  be  stu- 
diously avoided  was  presented  in  this  case.  The  plaintiff  must  have  known 
that  his  offer  to  admit  the  evidence  of  his  wife  would  be  rejected  by  the  de- 
fendant ;  but  the  offer  was  made,  and  except  for  the  interposition  of  the 
court,  the  fact  that  she  was  not  produced  would  doubtless  have  been  urged 
before  the  jury  as  evidencing  the  fact  that  he  dare  not  produce  her  leather 
evidence  should  establish  his  guilt. 

In  Barbat  v  Allen,  7  Ex.  615,  Pollock,  C.  B.,  in  commenting  upon  the 
practice  of  admitting  inadmissible  evidence  by  consent,  gave  expression  to 
what  seems  to  me  a  very  sensible  and  correct  rule  in  reference  to  such  ques- 
tions :  "  In  my  opinion,"  says  the  learned  judge,  "  a  judge  is  bound  to  admin- 
ister the  whole  law  of  evidence ;  and,  although  a  practice  has  crept  in  of  ad- 
mitting inadmissible  evidence  by  consent,  still,  that  is  a  matter  for  the  discre- 
Mon  of  the  judge.    «    *    *    I  think  that  the  judge,  in  his  discretion,  has  a 


GENEEAL  VIEW.  157 

*and  previous  to  the  16  &  17  Vict.  c.  83,'  the 

•  r  *  128 1 

question  arose  whether  the  wives  of  such  par-  L  -• 

ties  were   also  rendered   competent;  which,  after   some 

'  Which  rendered  husbands  and  wives  competent  witnesses  for  or  against 
each  other  in  civil  cases.     See  infra,  hk  3,  pt.  1,  ch.  3. 

right  to  insist  on  the  law  of  England  being  administered  ;  and  when  any  de-  / 
parture  from  it  is  proposed,  to  say  to  the  parties,  '  You  shall  not  make  a  law  / 
for  yourselves.' " 

In  this  case  the  defendants  proposed  to  call  the  wife  of  one  of  the  defendants 
to  prove  a  material  issue.  The  plaintiff  objected,  and  the  court  sustained  the 
objection.  But  after  the  court  had  ruled  upon  the  objection,  the  plaintiff 
waived  the  objection  and  offered  to  allow  the  wife  to  testify,  but  the  judge 
(Pollock,  C.  B.)  refused  to  receive  the  evidence,  and  a  verdict  was  found  for 
the  plaintiff,  and  it  was  upon  a  rule  to  show  cause  why  the  verdict  should  not 
be  set  aside  for  the  refusal  of  the  court  to  receive  the  evidence  after  the  objec- 
tion thereto  was  withdrawn,  that  the  case  was  heard  in  Exchequer,  and  the 
court  unanimously  discharged  the  rule.  Thus  it  will  be  seen  that  the  recep- 
tion of  any  inadmissible  evidence,  when  objection  to  its  admission  is  waived,  is 
in  the  discretion  of  the  court,  and  that  error  cannot  be  predicated  of  a  refusal 
of  the  court  to  admit  it. 

In  Dwelly  v.  Dwelly,  46  Me.  377,  the  question  as  to  the  admissibility  of  the 
evidence  of  husband  and  wife  against  each  other  in  an  action  for  a  divorce,  in 
which  the  one  was  plaintiff  and  the  other  defendant,  came  up,  and  eveu  though 
the  parties  agreed  that  each  might  testify,  the  court  rejected  the  evidence  upon 
the  ground  that  the  common  law  excluded  such  evidence,  not  merely  on  the 
ground  of  interest,  but  upon  a  sound  public  policy,  which  parties  could  not  set 
aside  by  waiver.     See,  also,  MoKeen  v.  JBh-oat,  46  Me.  339. 

But  it  would  seem  that  the  court  merely  intended  to  apply  that  rule  in  cases 
where  the  husband  and  wife  were  parties  plaintiff  and  defendant,  for  in  the 
same  volume  of  reports,  in  the  case  of  Walker  v.  Sanborn,  46  Me.  470,  where 
the  question  of  the  admissibility  of  the  evidence  of  the  wife  against  the  husband 
in'a  case  where  the  facts  to  which  she  was  to  be  called  to  testify  were  acquired 
through  the  confidence  of  the  marital  relations,  the  court  held  that  the  one 
could  not  testify  against  the  other  without  his  or  her  consent ;  but  that  as  to  all 
other  matters,  she  may  testify,  in  an  action  brought  by  her  husband's  executor 
upon  an  agreement,  at  the  making  of  which  she  was  present. 

In  People  v.  Randall,  5  City  Hall  Recorder  {N.  Y.),  154,  the  defendant  was  on 
trial  for  murder,  and  the  defendant's  wife  was  offered  as  a  witness,  but  the 
court  refused  to  receive  the  evidence,  although  both  parties  consented  to  her 
testifying,  and  the  same  course  was  adopted  as  to  the  evidence  of  a  husband  iu 
People  V.  Colbern,  1  Wheeler's  Cr.  Cas.  (N.  Y.)  479,  where  the  wife  was  jointly 
indicted  with  another,  although  the  wife  had  never  been  arrested  and  the  pros- 
ecuting attorney  had  entered  a  nolle  prosequi  as  to  her.     In  that  case  the  court 
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conflict  of  opinion,  was  resolved  in  the  negative.'  In 
Barhat  v.  Allen,'  the  plaintiff's  case  having  been  proved 
by  a  witness,  the  defendants'  counsel  proposed  to  call  the 

'  See  Stwpleton  v.  Crofts,  18  CJ.  B.  367;  Barbat-7.  AUen,1  Excli.  609,  aud 
M'Neillie  v.  Acton,  17  Jur.  661. 
'  7  Exch.  609. 

held  that,  although  the  wife  was  not  on  trial,  and  although  the  government 
had  entered  a  noL  pros.,  yet  the  interest  of  the  wife  in  the  issue  still  remained, 
because  evidence  might  be  elicited  that  would  make  it  the  duty  of  the  court  to 
issue  a  bench  warrant  for  her. 

And  it  would  seem  that  the  wife  cannot  be  called  as  a  witness  for  a  third 
person  who  is  indicted  separately  for  the  same  offense  for  which  her  husband 
is  also  indicted,  or  for  a  co-respondent  jointly  indicted  with  her  husband,  when 
they  have  severed  in  their  defenses  and  been  allowed  separate  trials,  when 
her  evidence  will  in  anywise  tend  to  benefit  or  injure  her  husband.  People 
V.  Bell,  10  Johns.  (N.  Y.)  Q.'i ;  PuUen  v.  People.l  Doug.  S(Mich.)  48.  The  reason 
for  this  rule  is,  that  the  husband  has  an  interest  in  the  issue,  and  even  in  suits 
between  third  persons  when  the  husband  is  not  a  party  of  record,  yet  has  an 
interest  in  the  issue,  she  cannot  be  permitted  to  give  evidence.  But  when  the 
husband  has  been  tried  and  acquitted,  or  has  been  convicted,  either  on  trial  or 
upon  his  own  plea,  the  wife  may  be  a  witness  for  or  against  another  person 
jointly  indicted  with  him.  Sex  v.  WiUiams,  8  C.  &  P.  284  ;  Seg.  v.  Thompson, 
3  F.  &  F.  824 ;  Hawkesworth  v.  Shaler,  12  M.  &  W.  94. 

So,  too,  when  the  matter  to  which  the  husband  or  wife  is  called  upon  to 
t<fstify  involves  no  violation  of  marital  confidence,  and  is  a  collateral  mat- 
ter which  can  neither  be  used  for  or  against  the  other ;  that  is,  when  the 
other  will  neither  be  benefited  or  injured  by  the  evidence,  either  may  be  a 
witness  for  a  person  jointly  indicted  with  the  other  when  such  person  has  a 
separate  trial.  Gom.  v.  Reid,  8  Phila.  (Penn.)  385.  But  the  matter  must  be 
strictly  collateral,  or  of  a  character  such  as  in  no  event  can  prejudice  or  benefit 
the  other.  If  the  offense  is  necessarily  joint,  as  for  a  conspiracy,  the  evidence 
is  not  admissible.     Oom.  v.  Beid,  ante. 

So,  too,  in  New  Jersey  it  is  held  that  in  collateral  proceedings  or  suits 
between  third  persons,  the  husband  or  wife  may  not  only  be  called  to  testify 
to  matters  that  tend  to  criminate  each  other,  but  may  also  be  called  to  impeach 
each  other.  State  v.  Ware,  35  N.  J.  554  ;  State  v.  Wilson,  2  Vroom  (N.  J.),  77 ; 
Stewart  v.  Johnson,  3  Harr.  (N.  J.)  87. 

As  illustrative  of  the  rule  in  Queen  v.  Bartlett,  1  Cox's  Cr.  C.  105,  the  defend- 
ants were  jointly  indicted  for  stealing  potatoes,  and  it  appeared  that  some  of 
the  potatoes  Were  found  in  the  room  of  the  husband  and  some  in  the  room  of 
the  other,  the  court  (Wightman,  J.)  admitted  the  wife  of  one  of  the  prisoners 
to  testify  that  the  potatoes  found  in  the  room  of  the  other  were  not  the  prop- 
erty of  the  prosecutor.     The  court  hesitated  considerably  about  admitting  the 
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wife  of  one  of  tlie  defendants,  to  prove  fraud,  by  tlie  ad- 
missions of  that  witness  in  her  presence.  The  plaintiff's 
counsel  objected,  and  Pollock,  C.  B.,  refused  to  admit  her 

evidence,  and  expressed  some  doubt  as  to  its  admissibility,  but  finally  admitted 
it  upon  the  ground  that  the  evidence  would  neither  benefit  nor  injure  the  hus- 
band. 

A  similar  rule  was  adopted  in  Beg.  v.  &ils,  1  Car.  &  Kir.  494,  by  Tindal,  J., 
and  the  wife  of  one  who  was  jointly  indicted  with  her  husband  for  stealing  a 
quantity  of  cloaks,  necklaces,  work-boxes,  &c.,  was  admitted  to  testify  for  the 
other  that  he  was  not  present  at  the  larceny,  and  the  admission  of  this  evi- 
dence was  predicated  upon  the  same  ground  as  in  Queen  v.  Bartlett. 

But  if  either  is  to  derive  afay  possible  benefit  from  or  is  in  anywise  to  be 
inj  ured  by  the  testimony  of  the  other,  the  evidence  is  not  admissible.  Thus 
in  Queen  v.  Denslow,  3  Cox's  Cr.  C.  230,  the  respondents  were  jointly  indicted 
for  horse  stealing,  and  the  prosecutor  swore  that  both  were  present.  One  of 
the  respondents  called  the  wife  of  the  other  to  prove  that  he  was  not  there 
when  the  horses  were  stolen,  but  Williams,  J.,  after  advising  with  Cresswell, 
J.,  rejected  the  evidence  upon  the  ground  that  the  evidence  of  the  wife  would 
tend  to  benefit  the  husband,  because  it  would  tend  to  discredit  the  witness  for 
the  prosecution,  and  such,  also,  was  the  rule  adopted  in  Bex  v.  Smith,  1  Moody's 
Cr.  0.  289  ;  Bentley  v.  Cook,  3  T.  E.  368. 

In  Bex  V.  All  Saints,  etc.,  6  M.  &  S.  194,  the  question  arose  as  to  the  right  of 
the  wife  to  testify  in  suits  between  third  persons  and  collateral  proceedings. 
The  question  arose  upon  the  settlement  of  a  pauper.  The  respondent  called  a 
woman  to  prove  that  at  the  time  of  the  marriage  of  the  alleged  pauper  to  the 
man  through  whom  she  claimed  a  settlement,  she  —  the  witness 
—  was  the  lawful  wife  of  the  man,  having  been  married  to  him 
some  time  prior  to  said  last  marriage.  The  evidence  was  admitted, 
and  the  marriage  of  the  pauper  to  the  husband  being  subsequently 
proved  by  the  testimony  of  the  pauper  and  another  witness,  it  was  moved  to 
set  aside  the  verdict  on  the  ground  that  the  first  wife  was  not  a  competent 
witness  to  prove  the  first  marriage.  But  the  court  refused  to  disturb  the  ver- 
dict, on  the  ground  that  the  husband  not  being  a  party  to  the  action,  his  inter- 
ests were  in  no  wise  afiected  by  the  evidence  of  the  wife.  It  was  insisted  that 
the  evidence  of  the  wife  tended  to  criminate  her  husband  and  show  him  guilty  of 
bigamy,  but  Lord  Ellenborough  in  disposing  of  this  point,  while  admitting 
that  it  is  a  good  objection  to  the  testimony  of  either  husband  and  wife,  that 
it  may  produce  some  latent  possible  effect,  which  in  its  results  may  occasion 
inconvenience  to  the  other,  yet  held  that  in  collateral  proceedings,  or  actions 
between  third  persons,  the  wife  might  be  admitted  to  testify  to  matters  even, 
that  tended  directly  to  criminate  the  husband,  if  such  matters  did  not  grow 
out  of  or  involve  marital  confidence. 

The  rule  now  seems  to  be  well  established ,  that  even  when  the  husband 
and  wife  are  implicated  but  not  charged  with  the  crime,  that  either  may  tes- 
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testimony.  Subsequently  the  plaintiff's  counsel  offered 
to  waive  the  objection ;  but  the  judge,  notwithstanding, 
refused  to  receive  the  evidence.     A  verdict  having  been 

tify  either  for  the  State  or  one  who  is  indicted  for  the  offense.  Thus  in  Segina 
V.  Solliday,  8  Cos's  Cr.  C.  298,  the  husband  was  admitted  as  a  witness  against 
the  respondent  who  was  charged  with  forgery,  false  pretenses  and  conspiracy 
under  the  following  circumstances.  The  respondent  forged  the  witness'  name 
on  an  order  for  £60  on  the  savings  bank  and  procured  the  witness'  wife  to  pre- 
sent it  and  get  the  money,  and  then  eloped  with  her.  They  were  afterward 
arrested,  and  the  respondent  was  indicted,  but  the  wife  was  not.  Pollock,  C. 
B.,  admitted  the  evidence,  and  the  respondent  was  convicted. 

So  it  seems  to  be  now  generally  conceded  that  in  all  cases  where  the  hus- 
band or  wife  are  jointly  indicted  with  another,  but  separate  trials  are  had,  that 
the  wife  of  one  who  is  not  on  trial  may  be  admitted  as  a  witness  either  for  or 
against  the  other  respondents,  except  in  cases  where  the  offense  is  in  its 
nature  joint,  as  for  a  conspiracy,  but  that  she  cannot  be  compelled  to  testify ; 
she  may  testify  or  not,  as  she  pleases.  Wixon  v.  People,  5  Parker's  Cr.  Rep. 
(X.  Y.)  119;  Com.  v.  iJeirf,  8  Phila.  (Peun.)  354;  State -7.  Anthony,  1  McCord 
(S.  C),  285  ;  State  v.  Worthington,  31  Me.  62  ;  State  v.  Bradley,  9  Rich.  (S.  C.) 
168 ;  King  v,  Bothioiek,  2  B.  &  Ad.  689  ;  Tliompson  v.  Com.,  1  Mete.  (Ky.)  13. 

Neither  is  the  rule  confined  to  cases  in  which  the  one  or  the  other  is  a  party,  but 
is  extended  to  cases  in  which,  where,  although  not  parties  of  record,  they  have 
an  intere.st  in  the  issue.  Bird  v.  Hueston,  10  Ohio  (N.  S.),  418;  State  v.  Worthing- 
ton, 81  Me.  62. 

As  a  general  rule  the  wife  can  be  u,  witness  in  all  actions  to  which  she  is 
made  a  party  either  plaintiff  or  defendant.  The  rule  is,  that,  when  the  wife  has 
an  interest  in  the  event  of  the  suit,  which  would  survive  to  her  in  case  of  her 
husband's  decease,  she  is  competent  to  testify  in  all  cases  where  her  husband 
could  testify.  But  if  she  is  not  a  necessary  party,  the  fact  that  she  is  properly 
joined  as  a  plaintiff  in  the  action  does  not  render  her  evidence  competent  or 
admissible  as  of  course.  Thus  in  Smith  v.  Boston,  etc.,  R.  B.  Co.,  44  N.  H.  834, 
it  was  held  that,  although  the  wife  was  properly  joined  with  the  husband  in  an 
action  for  personal  injuries  received  by  her  beifore  her  marriage,  yet  she  was 
not  a  competent  witness  in  the  action. 

But  where  an  action  is  brought  for  personal  injuries  sustained  by  her  after 
marriage,  and  she  is  made  a  party  plaintiff,  and  her  husband  dies  during  the  pen- 
dency of  the  action,  it  was  held,  by  the  same  court,  that  she  was  a  competent 
witness.  Winship  v.  Enfield,  42  X.  H.  197.  Thus  in  Ballowell  v.  Simonson,  31 
Ind.  398,  where  the  husband  and  wife  were  both  parties,  but  the  subject-matter 
was  wholly  claimed  by  and  belonged  to  the  wife,  and  the  husband  was  not  a 
necessary  party  to  the  action,  it  was  held  that  the  husband  was  not  a  com- 
petent witness. 

The  rule  of  the  common  law  is  broad  and  sweeping,  and  provides  that  they 
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found  for  the  plaintiff,  a  rule  was  granted  to  set  it  aside 
on  the  grounds,  first,  that  the  statute  had  rendered  the 
wife  a  competent   witness ;  and,  secondly,  that,  if  not, 

cannot  be  witnesses  for  or  against  each  other,  where  either  party  is  interested 
in  the  issue.     McDuffie  v.  Oreenway,  24  Tex.  635. 

But  there  are  cases  where  the  husband  or  wife  may  testify  against  each 
other,  as  in  cases  of  personal  injury  to  either,  committed  by  the  one  upon  the 
other :  in  a  prosecution  therefor,  against  either,  the  other  may,  if  willing  to  do 
so,  give  evidence  for  the  prosecution,  but  they  are  not  compellable  to  do  so. 
So,  also,  they  may  testify  as  to  facts  which  are  in  their  nature  secret,  and 
affecting  the  person.  Commonwealth  v.  Beid,  1  Penn.  Leg.  6az.  Rep.  182.  So, 
too,  the  wife  may  testify  against  the  husband  in  a  prosecution  against  him, 
either  jointly  with  another  or  alone,  for  using  an  instrument  upon  her  with 
intent  to  commit  abortion.  State  v.  Dyer,  59  Me.  303  ;  State  v.  Briggs,  9  R.  !• 
861. 

So,  too,  her  dying  declarations  may  be  used  against  the  husband  upon  a 
trial  for  her  murder.  Woodcock's  Case,  2  Leach's  Cr.  Cas.  563 ;  John's  Case,  1 
East's  P.  C.  357  ;  Pennsylvania  v.  Stoops,  Addis.  (Penn.)  381 ;  1  Phillips  on  Ev- 
idence, 80.  So  in  a  prosecution  for  an  assault  upon  her  by  him  with  a  deadly 
weapon,  although  no  violence  was  in  fact  committed ;  WhiteJwtise's  Case,  2 
Buss.  606  ;  for  assault  and  battery,  or  breach  of  the  peace  by  threats  of  vio- 
lence, when  the  threats  are  of  such  a  character  as  show  a  purpose  to  execute 
them,  or  reasonably  to  put  her  in  fear ;  Buller's  Nisi  Prius,  286,  287 ;  so 
for  a  forcible  marriage ;  Respublica  v.  Heviee,  2  Teates  (Penn.),  114 ;  and  that 
even  though  she  afterward  voluntarily  cohabited  with  him  ;  Wakefield's  Case, 
2  Euss.  606  ;  Swinden's  Case,  4  Howell's  St.  Tr.  575  ;  so  for  a  rape  committed 
by  Mm  upon  her  person ;  Buller's  Xisi  Prius,  287 ;  so  for  bigamy,  the  second 
wife  may  testify  ;  Mary  Grigg's  Case,  T.  Ray.  1 ;  Buller's  Xisi  Prius,  287 ;  and 
when  he  is  charged  with  treason  ;  McNally 's  Ev.  ;  and  even  for  or  against  him, 
although  the  first  wife  cannot  be  a  witness.  Rex  v.  Sergeant,  1  Ryan  &  Moody, 
354,  and  it  may  be  stated  as  a  general  proposition  that  the  wife  may  be  admit- 
ted to  testify  against  her  husband  in  all  prosecutions  against  him  for  offenses 
against  her  liberty  or  person  where  actual  violence  is  committed  or  threat 
ened.     1  Phillips  on  Ev.  78,  79. 

So  a  husband  or  wife  in  an  action  to  which  neither  is  a  party,  and  in  which 
neither  has  any  interest,  may  be  called  upon  to  testify  to  matters  that  will  tend 
to  disgrace  or  discredit  the  testimony  of  the  other,  when  the  matter  inquired 
of  is  not  an  indictable  offense.  Ware  v.  State,  35  N.  J.  558.  Following  the 
doctrine  of  Mag  v.  Bothtoick,  2  B.  &  Ad.  639,  which  may  be  regarded  as  the  rule 
in  all  cases  where  either  is  called  to  testify  in  collateral  proceedings  or  in 
actions  between  third  persons  where  neither  is  interested  in  the  issue. 
So  it  has  been  held  that  where  the  husband  is  jointly  indicted  with  another, 
and  has  forfeited  his  recognizance,  his  vrife  may  be  called  as  a  witness  by  his 

21 
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her  testimony  ought  to  have  been  received  when  the 
objection  was  waived.  This  rule  having  been  argued, 
and  several  of  the  preceding   cases   with   some   others 

co-respondent.  State  v.  Worthington,  31  Me.  63.  So  to  prove  desertion  and  mar- 
riage in  collateral  proceedings.     Nathan's  Case,  3  Brewst.  (Penn.)  149. 

So  upon  grounds  of  necessity  to  prove  secret  facts,  as,  upon  an  order  of  affil- 
iation, to  prove  connection  with  the  defendant,  although  the  husband  is  inter- 
ested. Com.  V.  Shepherd,  6  Binn.  (Penn.)  383.  But  in  a  prosecution  for  adul- 
tery, the  husband  is  not  a  competent  witness.  Com,,  v.  Spa/rks,  7  Allen  (Mass.), 
584  ;  Com.  v.  Gordon,  2  Brewst.  (Penn.)  569.  So  where  property  claimed  by  the 
wife  is  attached  as  the  property  of  the  husband,  he  is  not  a  competent  witness 
for  the  garnishee  on  the  trial  of  the  attachment.  Gross  v.  Seddig,  45  Penn.  St. 
406.  So  where  the  husband  and  wife  derive  title  to  an  estate  through  either, 
neither  is  a  competent  witness  to  discredit  the  title.  Moody  v.  Milmer,  3 
Grant  (Penn.),  17. 

In  an  action  for  orim.  con.  the  wife  is  not  a  competent  witness,  but  her  letters 
or  admissions  are  competent  proof  if  brought  to  the  knowledge  of  the  defend- 
ant. Tilton  V.  Beecher,  Brooklyn  (N.  Y.),  Sup.  Ct.,  1875,  before  Neilson,  J. ; 
Buller's  Nisi  Prius,  28.  So  the  defendant  may  introduce  letters  from  her, 
received  by  him  prior  to  the  intercourse,  which  tend  to  show  that  she  solicited 
the  defendant  to  have  intercourse  with  her,  in  mitigation  of  damages,  but  not 
letters  received  subsequently,  nor  can  he  introduce  evidence  of  her  subse- 
quent misconduct.  Elsam  v.  Faucett,  1  Esp.  563.  But  this  does  not  extend 
beyond  those  cases  where  the  indictment  alleges  personal  violence,  or  an  intent 
to  commit  it,  upon  the  wife.  Thus  in  Com.  v.  McMcen,  1  Penn.  L.  J.  140,  it 
was  held  that  the  wife  was  not  a  competent  witness  against  the  husband  upon 
an  indictment  for  a  conspiracy  to  obtain  a  divorce  from  her,  the  indictment  not 
alleging  actual  personal  violence  upon  her,  or  an  attempt  to  commit  it.  So  in 
People  V.  ijarpenter,  9  Barb.  (N.  Y.)  580,  in  an  indictment  against  the  husband 
for  using  criminal  means  (subornation  of  perjury)  to  wrong  her  In  a  judicial 
proceeding,  it  was  held  that  the  wife  was  not  a  competent  witness  for  the  peo- 
ple, because,  although  the  crime  affected  her,  yet,  it  was  not  a  crime  in  which 
personal  violence  was  committed  upon  or  threatened  against  her. 

So  there  are  exceptions  to  this  rule,  that  grow  out  of  a  pressing  necessity, 
and  are  dictated  by  sound  public  policy. 

Thus,  in  an  action  to  recover  the  value  of  a  lost  trunk  belonging  to  the  hus- 
band or  wife,  the  wife  may,  in  an  action  brought  by  the  husband,  testify  as  to 
the  contents  of  the  trunk  as  well  as  the  value  thereof.  Illinois  Central  B.  B. 
Co.  V.  Taylor,  24  111.  333 ;  Same  v.  Copeland,  id.  233 ;  McGill  v.  Bowand,  8 
Barr.  (Penn.)  451. 

So  where  a  transaction  has  been  had  with  her  as  the  agent  of  the  husband, 
she  may  testify  as  to  what  occurred  in  reference  to  such  transaction.  Magness 
V.  Walker,  26  Ark.  47.  As  where  she  makes  the  entries  in  her  husband's  books 
of  account  by  his  direction,  she  may  testify  to  the  making  of  the  entries  by  her ; 
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cited,  tlie  court  discliarged  it;  holding  unanimously, 
that  the  statute  had  not  rendered  the  wife  competent ; 
and,  even  supposing  the  objection  could  be  waived  by 

Littlefield  v.  Rice,  10  Mete.  (Mass.)  287  ;  or  where  she  buys  or  sells  goods  for  or 
in  the  husband's  shop  ;  Anderson  v .  Sanderson,  3  Starkie,  304  ;  or  where  any 
tra^isaction  is  had  with  her  in  reference  to  the  husband's  business ;  Bmerson 
V.  Bl&nden,  1  Esp.  141 ;  but  the  transaction  must  have  been  with  her  as  agent 
for  her  husband,  and  her  agency  must  be  established  by  proof  of  express 
authority ;  or  the  transaction  must  have  been  of  such  a  character  that  the  law 
will  imply  agency,  and,  where  the  husband  permits  his  wife  to  act  for  him 
in  any  department  or  business,  or  in  any  transaction,  or  where  he  ratifies  any 
act  done  by  her  for  him  in  his  business,  her  admissions  or  acknowledgments  in 
reference  to  such  matters  are  admissible  in  evidence  against  him.  Thus,  in 
Emerson  v.  Blonden,  1  Esp.  143,  the  defendant  and  his  wife  hired  rooms  of  the 
plaintiff  and  occupied  them  together.  The  wife  hired  the  rooms  at  a  certain 
rent,  and  agreed  to  give  three  months'  notice  of  quitting.  They  quit  the  rooms 
without  notice,  and  action  was  brought  for  three  months'  rent.  The  wife 
acknowledged  the  contract  and  promised  to  pay  the  sum  claimed.  It  was 
held  that  this  was  competent  evidence  to  charge  the  defendant.  Lord 
Kenyon,  observing  "  Where  a  wife  acts  for  her  husband  in  any  busi- 
ness by  his  authority,  and  with  his  assent,  he  thereby  adopts  her  acts,  and 
must  be  bound  by  any  admission  or  acknowledgment  made  by  her  respecting 
that  business."  So  in  Anderson  v.  Sanderson,  3  Starkie,  204,  it  was  held  that, 
where  a  husband  leaves  his  wife'in  charge  of  his  store,  and  permits  her  to  buy 
goods  to  be  sold  therein,  she  is  to  be  deemed  his  agent  for  that  purpose, 
and  that  her  admissions  are  binding  upon  him  respecting  purchases  so  made 
by  her,  even  to  the  extent  of  taking  the  case  out  of  the  statute  of  limitations. 

A  wife  is  not  a  competent  witness  for  the  husband  in  an  action  for  crim.  con. 
Hicks  V.  Bradner,  2  Abb.  (N.  T.)  App.  363.  Neither  after  she  has  been 
divorced  can  she  be  a  witness  against  her  husband,  when  her  testimony  involves 
the  revelation  of  confidential  communications  received  from  her  husband  dur- 
ing the  miarital  relations,  but  otherwise  as  to  communications  not  confidential, 
but  which  it  is  evident  it  must  have  been  intended  by  the  husband  that  she 
should  reveal  to  the  public.  Thus,  in  an  action  of  replevin  by  a  former  hus- 
band to  recover  goods  sold  by  the  wife,  it  was  held  that  she  was  a  competent 
witness  to  prove  that  he  authorized  her  to  sell  the  goods ;  Crook  v.  Henry,  35 
Wis.  569  ;  so  it  has  been  held  that  a  divorced  wife  is  not  a  competent  witness 
in  favor  of  her  former  husband  against  one  who  had  seduced  her ;  Rliea  v. 
Tucker,  51  111.  110  ;  but  the  rule  does  not  extend  to  one  living  with  a  man  as 
his  mistress :  Dennis  v.  Crittenden,  43  N.  T.  543 ;  nor  to  one  who  is  a  wife  only 
by  the  presumption  arising  from  long  cohabitation,  particularly  in  a  criminal 
prosecution;  Hill  -7.  State,  4:1  Ga.  484;  nor  to  suits  between  husband  and  wife 
respecting  lauds  or  other  property.     Barrier  v.  Barrier,  58  Mo.  ?33. 
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consent,  the  allowing  it  to  be  waived  was  discretionary 

with  the  judge.     But  the  members  of  the  court  were 

not  agreed  as  to  whether  the  objection  could  be  waived. 

Parke  and  Martin,  BB.,  said  that,  if  it  were  necessary 

to  decide  that  question,  they  would  like  further  time  for 

consideration.      Piatt,    B.,    said   he   was    of    the    same 

opinion     as     Parke,   B.,    and     for    the    same    reasons. 

Pollock,  C.  B.,  however,  delivered  his   Judgment  more 

at   length,    as  follows:     "In   my   opinion,   a  Judge  is 

bound  to  administer  the   whole  law  of  evidence ;  and 

although  a  practice  has  crept  in  of  admitting  inadmis- 

■  sible  *evidence  by  consent,  still  that  is  a  matter 
r     129 1  . 

■-  -■  for   the   discretion   of  the  judge.      The   cases 

which  have  been  adverted  to  with  reference  to  waiving 
the  objection  to  an  interested  witness  scarcely  apply ;  for, 
strictly  speaking,  all  objections  to  the  competency  of  a 
witness,  on  the  score  of  interest,  ought  to  be  taken  on 
the  voir,  dire,  before  the  witness  is  sworn.  Therefore,  in 
those  cases  where  persons  have  been  examined  by  con- 
sent, although  they  had  an  avowed  interest,  it  was  only 
going  back  to  the  old  law ;  and,  after  the  witness  was 
sworn,  there  was,  in  truth,  no  ol  g'ection  to  waive.  I  think 
that  it  is  in  the  discl'etion  of  the  judge  whether  he  will 
admit  the  evidence  objected  to ;  otherwise,  if  the  parties 
agreed  that  a  witness  should  give  his  evidence  unsworn, 
or  if  a  person  openly  declared  himself  an  atheist,  I  do 
not  see  why  those  persons  might  not  be  examined.  The 
consent  of  the  parties  will  not  entitle  them  to  use  an 
affidavit  which  is  inadmissible.  Some  additional  light 
may  be  thrown  on  the  subject  by  this  circumstance,  — 
that  when  parties  are  to  be  examined  in  a  court  of  law, 
under  an  order  of  a  court  of  equity,  the  order  is  positive 
that  the  witnesses  shall  be  examined,  which  would  be 
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useless  unless  tlie  court  had  power  to  reject  them  not- 
withstanding  tlie  consent  of  tlie  parties.  I  think  that 
the  judge,  in  his  discretion,  has  a  right  to  insist  on  the 
law  of  England  being  administered ;  and,  when  any  de- 
parture from  it  is  proposed,  to  say  to  the  parties,  '  You 
shall  not  make  a  law  for  yourselves.'  "  In  a  subsequent 
case,  however,  of  Hodges  v.  Lawrence, '  where  an  appli- 
cation by  a  defendant  to  remove  a  cause  from  a  county 
court  was  resisted,  on  the  ground  that  the  plaintiff's  prin- 
cipal witness  was  his  wife,  and  consequently  he  would 
be  deprived  of  her  testimony  if  the  cause  were  brought 
into  a  superior  court,  the  Court  of  Exchequer  granted 
the  application  on  the  defendant's  *consenting  p  *  ^  qn  i 
that  the  wife  should  be  examined  as  a  witness.  '-  -* 

Two  other  remarhable  featv/res  of  the  English  system  — 
Checks  on  witnesses  —  Vivd  voce  exwmination  —  P-uh- 
licity  of  judicial  proceedings. 

§  100.  We  now  come  to  consider  the  two  other  re- 
markable features  of  the  English  system  of  judicial  evi- 
dence, which  were  mentioned  early  in  this  Part,  °  namely, 
the  viv4  voce  examination  of  witnesses,  and  the  publicity 
of  judicial  pitoceedings.  Our  law  of  evidence  bears  a 
general  resemblance  to  other  systems  in  its  safeguards 
or  securities  for  the  truth  of  testimony — like  them  it 
has  its  political  sanction  of  truth,  an  oath  or  affirma- 
tion, its  legal  forms  of  pre-appointed  evidence,  its  in- 
competency of  witnesses,  and  in  a  few  cases  its  rules 
requiring  a  plurality.  But  of  all  checks  on  the  mendacity 
and  misrepresentations  of  witnesses,  the  most  effective 
is  the  requiring  their  evidence  to  be  given  vivd  voce,  in 
presence  of  the  party  against  whom  they  are  produced, 

'  17  Jur.  431.  '  Buprd,  §  80. 
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who  is  allowed  to  "cross-examine"  them,  *.  e.,  ask  of 
them  such  questions  as  he  thinks  may  serve  his  cause. 
The  great  tests  of  the  truth  of  any  narrative  are  the 
consistency  of  its  several  parts,  and  the  possibility  and 
probability  of  the  matters  narrated.'  (Stories  false  inj 
toto  are  comparatively  rare "  —  it  is  by  misrepresenta- 
tion, suppression  of  some  matters,  and  addition  of 
others,  that  a  false  coloring  is  given  to  things,  and  it 
is  only  by  a  searching  inquiry  into  the  surrounding  cir- 
cumstances that  the  whole  truth  can  be  brought  to 
light.  Now,  although  much  valuable  evidence  is  often 
elicited  by  questions  put  from  the  tribunal,  and  although 
the  story  told  by  a  witness  frequently  discloses  of  itself 
some  inconsistency  or  improbability  fatal  to  the  whole, 
it  is  chiefly  from  the  party  against  whom  false  testimony 
is  directed,  that  we  can  expect  to  obtain  the  most  effi- 
cient materials  for  its  detection.  He,  above  all  others, 
is  interested  in  exposing  it,  and  is  the  person  best 
*acquainted,  often  the  only  person  acquainted, 
■-  -'  with  the  facts  as  they  really  have  occurred. 

Besides,  as  the  answer  to  one  question  frequently  sug- 
gests another,  it  is  extremely  difficult  for  a  menda-cious 
witness  to  come  prepared  with  his  story  ready  fitted  to 
meet  any  question  which  may  be  thus  put  to  him  on  a 
sudden.  °  The  other  great  check  is  the  publicity  of  our 
judicial  proceedings  —  our  courts  of  justice  being  open 
to  all  persons ;  and  in  criminal  cases,  the  by-standers  are 
even  invited  by  proclamation  to  come  forward  with  any 

'  Introd.  §  34. 

2  Id.  §  26. 

'  The  advantages  of  the  common-law  mode  of  interrogating  witnesses,  aa 
compared  with  that  made  use  of  in  the  civil  and  canon  laws,  and  formerly  in 
our  ecclesiastical  and  equity  courts,  &c.,  are  ably  shown  by  Bentham  in  the 
3rd  Book"  of  his  Judicial  Evidence. 
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evidence  they  may  possess  affecting  the  accused.  The 
advantages  of  this  are  immense.  "  In  many  cases," 
observes  an  author  who  is  amply  quoted  in  the  present 
work,'  "  say  rather  in  most  (in  all  except  those  in  which 
a  witness,  bent  upon  mendacity,  can  make  sure  of  being 
apprised  with  perfect  certainty,  of  every  person  to  whom 
it  can  by  any  possibility  have  happened  to  be  able  to 
give  contradiction  to  any  of  his  proposed  statements), 
the  publicity  of  the  examination  or  deposition  operates 
as  a  check  upon  mendacity  and  incorrectness.  *  *  * 
Environed,  as  he  sees  himself,  by  a  thousand  eyes,  con- 
tradiction, should  he  hazard  a  false  tale,  will  seem  ready 
to  rise  up  in  opposition  to  him  from  a  thousand  tongues ; 
many  a  known  face,  and  every  unknown  one,  presents  to 
him  a  possible  source  of  detection,  from  whence  the  truth 
he  is  struggling  to  suppress  may,  through  some  unsus- 
pected channel,  burst  forth  to  his  confusion." 

The   practice   of    the    civil "   and   canon   laws,  as   is 
*well  known,  differs  wholly  from  ours  in  these 
respects.     Witnesses  are  examined  in  private  '-  -^ 

by  a  judge  or  officer  of  the  court,  and  their  depositions, 
reduced  into  form,  transmitted  to  the  tribunal  by  which 
the  cause  is  to  be  tried.  And  absurd  as  this  may  seem 
it  is  not  without  its  defenders,  who  condemn  our  common- 
law  system  altogether,  and  contend  that  secrecy  and  writ- 
ten deposition  constitute  the  very  essence  of  justice.  All 
their  arguments,  however,  when  examined,  come  to  this, 

2 1  Benth.  Jud.  Ev.  552.  See  that  work,  bk.  3,  ch.  10,  sect.  2,  where  the 
advantages  of  the  publicity  of  judicial  proceedings  are  very  clearly  pointed 
out. 

''  By  the  civil  law  we  mean  that  form  of  Roman  law  which,  during  so  many 
centuries,  prevailed  on  the  Continent  of  Europe.  The  practice  of  the  ancient 
Romans  in  a  great  degree  resembled  our  own.  See  Acts,  xxv.  16  ;  Dig.  lib.  32, 
tit.  5, 1.  3,  §§  3  &  4;  Quintilian,  Inst.  Orat.  lib.  5,  c.  7,  and  Devotus,  Inst.  Canon, 
vol.  3,  lib.  3,  tit.  ix.  §§  17  &  18, 5th  Ed. 
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that  it  is  wise  to  sacrifice  certain  and  constant  good  in 
order  to  avoid  occasional  and  exceptional  evil.  Where, 
say  they,  witnesses  are  called  on  to  explain  their 
answers,  and  one  question  is  followed  up  by  another,  a 
false  witness  may  adapt  his  answers  to  circumstances ; 
therefore,  let  every  witness  who  happens  to  be  misunder- 
stood ■ —  all  men  are  not  masters  of  language,  and  in 
the  hands  of  the  ablest  of  us  it  often  fails  to  communi- 
cate our  thoughts  —  be  deprived  of  opportunity  of 
setting  himself  right  with  his  interrogator  and  the  tri- 
bunal. Again,  an  honest,  but  timid  or  weak-minded 
witness,  may  be  so  affected  by  the  novelty  of  his  situa- 
tion, or  so  brow-beaten  by  his  cross-examiner,  as  to  l)e 
unable  to  give  evidence,  or  perhaps  even  made  to  con- 
tradict himself ;  therefore,  say  the  partisans  of  the  civil 
and  canon  law  practice,  let  the  feeling  of  shame  that  so 
often  deters  men  from  stating  in  public  falsehoods  which 
they  would  unblushingly  state  in  private,  be  erased  from 
the  minds  of  all  witnesses  who  present  themselves  in 
courts  of  Justice ;  and  let  us  shut  out  the  incalculable 
light  thrown  on  every  sort  of  verbal  testimony  by  the 
demeanor  of  the  person  who  gives  it.  The  most  limited 
experience  will  testify,  that  what  a  man  says  is  of  very 
small  account  indeed  compared  with  his  manner  of  say- 
ing it.  Besides,  when  justice  is  defeated  by  cross- 
r  *  1 QQ  1  *6^^'^i'i^tion  pushed  to  excess,  the  chief  fault 
L  ^  rests  with  the  judge,  whose  duty  it  is  to  re- 

assure and  encourage  the  witness.  And  after  all,  brow- 
beating and  annoying  a  witness  are  very  different  from 
discrediting  him ;  we  should  remember  that  the  cross- 
examination  takes  place  in  presence  of  a  judge  and  jury, 
who  are  on  the  watch  to  discover  whether  the  confusion 
or  vacillation  of  the  witness  is  attributable  to  false  shame, 
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mistake  or  mendacity.  Most  of  tlie  advantages  of  secret 
examination,  witliout  its  dangers,  are  attainable  by  ex- 
amining the  witnesses  out  of  the  hearing  of  each  other  — 
a  practice  constantly  adopted  in  courts  of  common  law, 
when  combination  among  them  ia  suspected,  or  the  testi- 
mony of  one  is  likely  to  exercise  a  dangerous  influence 
over  others. 

Mcceptiom  to  the  rule  requiring  the  personal  attendance 
of  witnesses  at  Prials. 

§  101.  But  hojsvever  valuable  the  principle  which  re- 
quires the  presence  of  witnesses  at  a  trial,  the  strict  en- 
forcement of  the  ruie  under  all  circumstances  would  be 
an  impediment  to  justice.  Either  from  the  evils  of  an 
unbending  adherence  to  it  being  less  felt  in  early  times, 
or  from  the  comparatively  slender  attention  paid  to  evi- 
dence in  general  by  our  ancient  lawyers,  certain  it  is 
that  the  common  law  made  little  or  no  provision  on  this 
subject ;  but  large  improvements  have  been  effected  by 
modem  legislation.  After  the  union  with  Scotland  and 
the  complete  establishment  of  our  Indian  empire,  the 
mischiefs  arising  out  of  the  imperfections  of  the  ancient 
system  became  too  great  to  be  overlooked;  and  the  13 
Geo.  3,  c.  63,  contains  several  provisions  directed  to 
this  object.  In  the  first  place  it  enacts,'  that  "in 
aU  cases  of  indictments  or  informations,  laid  or  ex- 
hibited in  the  Court  of  King's  Bench,  for  misde- 
meanors or  offenses  committed  in  India,  it  shall  be 
lawful  for  his  Majesty's  said  Court,  upon  motion  to  be 
*made  on  behalf  of  the  prosecutor,  or  of  the  r^^^^^ 
defendant  or  defendants,  to  award  a  writ  of 
mandamus,  requiring  the  chief  justice  and  judges  of  the 

» Sect.  40. 
22 
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supreme  court  of  judicature  for  the  time  being,  or  tlie 
judges  of  tlie  Mayor's  Court  at  Madras,  Bombay  or 
Bencoolen,  as  the  case  may  require,  who  are  hereby 
respectively  authorized  and  required  accordingly,  to  hold 
a  court  with  all  convenient  speed,  for  the  examination  of 
witnesses^  and  receiving  other  proofs  concerning  the  mat- 
ters charged  in  such  indictments  or  informations  respect- 
ively ;  and,  in  the  meantime,  to  cause  such  public  notice 
to  be  given  of  the  holding  the  said  court,  and  to  issue 
such  summons  or  other  process,  as  may  be  requisite  for 
the  attendance  of  witnesses,  and  of  the  agents  or  counsel, 
of  all  or  any  of  the  parties  respectively,  and  to  adjourn, 
from  time  to  time,  as  occasion  may  require :  and  such 
examination  as  aforesaid  shall  be  then  and  there  openly 
and  publicly  taken  viv4  voce  in  the  said  court,  upon  the 
respective  oaths  of  witnesses,  and  the  oaths  of  skillful 
interpreters,  administered  according  to  the  forms  of  their 
several  religions  ;  and  shall,  by  some  sworn  officer  of  such 
court,  be  reduced  into  one  or  more  writing  or  writings  on 
parchment,  &c.,  and  shall  be  sent  to  his  Majesty,  in  his 
Court  of  King's  Bench,  closed  up,  and  under  the  seals  of  two 
or  more  of  the  judges  of  the  said  court,  and  one  or  more 
of  the  said  judges  shall  deliver  the  same  to  the  agent  or 
agents  of  the  party  or  parties  requiring  the  same ;  which 
said  agent  or  agents  (or,  in  case  of  his  or  their  death,  the 
person  into  whose  handsthe  same  shall  come)  shall  deliver 
the  same  to  one  of  the  clerks  in  court  of  his  Majesty's 
Court  of  King's  Bench,  in  the  public  office,  and  make  oath 
that  he  leceived  the  same  from  the  hands  of  one  or  more 
o,f  the  judges  of  such  court  in  India,  &c. ;  and  such 
depositions,  being  duly  taken  and  returned,  according 
to  the  true  intent  and  meaning  of  this  act,  shall  be 
allowed  and  read,  and  shall  be  deemed  as  good  and 
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*competeiit  evidence  as  if  such  witness  had  been 
present,  and  sworn  and  examined  vivA  voce  at  ■-  -' 

any  trial  for  such  crimes  or  misdemeanors,  as  aforesaid, 
in  his  Majesty's  said  Court  of  King's  Bench,  any  law  or 
usage  to  the  contrary  notwithstanding ;  and  all  parties 
concerned  shall  be  entitled  to  take  copies  of  such  depo- 
sitions at  their  own  costs  and  charges."  And  by  a  sub- 
sequent section,'  "  when  any  person  whatsoever  shall 
commence  and  prosecute  any  action  or  suit,  in  law  or 
equity,  for  which  cause  hath  arisen,  or  shall  hereafter 
arise  in  India,  against  any  other  person  whatever,  in  any 
of  his  Majesty's  courts  at  Westminster,  it  shall  and  may 
be  lawful  for  such  court  respectively,  upon  motion  there 
to  be  made,  to  provide  and  award  such  writ  or  writs  in 
the  nature  of  a  mandamus  or  commission,  as  aforesaid, 
to  the  chief  justice  and  judges  of  the  said  supreme  court 
of  judicature  for  the  time  being,  or  the  judges  of  the 
Mayor's  Court  at  Madras,  Bombay  or  Bencoolen,  as  the 
case  may  require,  for  the  examination  of  witnesses,  as 
aforesaid ;  and  such  examination,  being  duly  returned, 
shall  be  allowed  and  read,  and  shall  be  deemed  good  and 
competent  evidence,  at  any  trial  or  hearing  between  the 
parties  in  such  cause  or  action,  in  the  same  manner,  in  all 
respects,  as  if  the  several  directions  hereinbefore  prescribed 
and  enacted  in  that  behalf  Avere  again  repeated."  An- 
other section "  contains  a  proviso,  that  "  no  such  deposi- 
tions, taken  and  returned  as  aforesaid  by  virtue  of  this 
act,  shall  be  allowed  or  permitted  to  be  given  in  evidence 
in  any  capital  cases,  other  than  such  as  shall  be  proceeded 
against  in  Parliament." 

§102.  This  statute,  it  is  obvious,  went  but  a  short 
way  toward    remedying  the  evil:   and   several   others 
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with  similar  provisions ;  as,  for  instance,  the  42  Geo.  3, 

^  *c.  85,  and  1  Greo.  4,  c.  101,  were  passed  from 
r     136 1     .  .  .         . 

L      '    -J  time  to  time  to  meet  the  exigencies  of  certain 

classes  of  cases.  Nothing  effectual  was  done,  however, 
until  the  1  Will.  4,  c.  22,  entitled  "An  Act  to  enable 
Courts  of  Law  to  order  the  Examination  of  Witnesses 
upon  Interrogatories  and  otherAvise."  The  first  section 
enacts,  that  all  and  every  the  powers,  authorities,  provis- 
ions and  matters  contained  in  the  13  Geo.  3,  c.  63,  relating 
to  the  examination  of  mtnesses  in  India,  shall  be  ex- 
tended to  all  colonies,  islands,  plantations  and  places 
under  the  dominion  of  his  Majesty  in  foreign  parts,  and 
to  the  judges  of  the  several  courts  therein,  and  to  all  ac- 
tions depending  in  any  of  his  Majesty's  courts  of  law  at 
Westminster,  in  what  place  or  country  soever  the  cause 
of  action  may  have  arisen,  and  whether  the  same  may 
have  arisen  within  the  jurisdiction  of  the  court  to  the 
judges  whereof  the  writ  or  commission  may  be  directed, 
or  elsewhere,  when  it  shall  appear  that  the  examination 
of  witnesses,  under  a  writ  or  commission  issued  in  pursu- 
ance of  the  authority  thereby  given,  will  be  necessary  or 
conducive  to  the  due  administration  of  justice  in  the 
matter  wherein  such  writ  shall  be  applied  for. 

§  103.  The  1  Will.  4,  c.  22,  contains,  however,  other 
provisions  more  important  and  extensive  than  this.  It 
empowers '  each  of  the  courts  at  Westminster,  and 
also  the  Court  of  Common  Pleas  of  the  county  palatine 
of  Lancaster,  and  the  Court  of  Pleas  of  the  county 
palatine  of  Durham,  and  the  several  judges  thereof,  in 
every  action  depending  in  such  court,  upon  the  appli- 
cation of  any  of  the  parties  to  such  suit,  to  order  the 
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examination  on  oath,  upon  interrogatories  or  otherwise, 
before  the  master  or  prothonotary  of  the  said  court,  or 
other  person  or  persons  to  be  named  in  such  order,  of 
*any  witnesses  within  the  jurisdiction  of  the         . 
court  where  the  action  shall  be  depending,  or  ■-  -^ 

to  order  a  commission  to  issue  for  the  examination  of 
witnesses  on  oath  at  any  place  or  places  out  of  such  ju- 
risdiction, by  interrogatories  or  otherwise,  and  by  the 
same  or  any  subsequent  order  or  orders  to  give  all  such 
directions  touching  the  time,  place,  and  manner  of  such 
examination,  as  well  within  the  jurisdiction  of  the  court 
wherein  the  action  shall  be  depeuding  as  without,  and  all 
other  matters  and  circumstances  connected  with  such  ex- 
aminations, as  may.  appear  reasonable  and  just.  Also,' 
that  "  when  any  rule  or  order  shall  be  made  for  the  ex- 
amination of  witnesses  within  the  jurisdiction  of  the 
court  wherein  the  action  shall  be  depending,  by  author- 
ity of  this  act,  it  shall  be  lawful  for  the  court,  or  any 
judge  thereof,  in  and  by  the  first  rule  or  order  to  be  made 
in  the  matter,  or  any  subsequent  rule  or  order,  to  com- 
mand the  attendance  of  any  person  to  be  named  in  such 
rule  or  order  for  the  purpose  of  being  examined,  or  the 
production  of  any  writings  or  other  documents  to  be 
mentioned  in  such  rule  or  order,  and  to  direct  the  at- 
tendance of  any  such  person  to  be  at  his  own  place  of 
abode,  or  elsewhere,  if  necessary  or  convenient  so  to  do ; 
and  the  willful  disobedience  of  any  such  rule  or  order 
shall  be  deemed  a  contempt  of  court,  and  proceedings 
may  be  thereupon  had  by  attachment,  &c. :  provided 
that  no  person  shall  be  compelled  to  produce,  under  any 
such  rule  or  order,  any  writing  or  other  document  that 
he  would  not  be  compellable  to  produce  at  a  trial  of  the 
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cause."  The  examination  is  directed  to  be  on  oath,  or 
affirmation  in  cases  where  the  law  allows  an  affirmation : 
and  persons  giving  false  evidence  are  to  be  deemed  guilty 
of  perjury.'  But  lest  the  power  of  examining  witnesses 
.  in  this  way  should  be  perverted  to  *superseding 

L  -J  the  salutary  practice  of  the  common  law,  it  is 

enacted,"  that  "  no  examination  or  deposition  to  be  taken 
by  virtue  of  this  act  shall  be  read  in  evidence  at  any 
trial  without  the  consent  of  the  party  against  whom  the 
same  may  be  offered,  unless  it  shall  appear  to  the  satis- 
faction of  the  judge  that  the  examinant  or  deponent  is 
beyond  the  jurisdiction  of  the'  court,  or  dead,  or  unable 
from  permanent  sickness  or  other  permanent  infirmity  to 
attend  the  trial." 

§  104.  Still  further  improvements  in  this  respect  have 
been  effected  by  the  6  <fe  7  Vict.  c.  82,  which  provides 
means  for  compelling  the  attendance  of  persons  to  be 
examined  under  commissions  for  the  examination  of  wit- 
nesses, <fec.,  to  be  executed  in  parts  of  the  realm  subject 
to  different  laws  from  those  in  which  the  commissions  are 
issued ;  and  the  22  Vict.  c.  20,  which  provides  for  taking 
evidence  in  suits  and  proceedings  before  tribunals  in  the 
Queen's  dominions  in  places  out  of  the  jurisdiction  of 
those  tribunals.  And  by  the  22  &  23  Vict.  c.  21,  s.  16, 
the  above  provisions  of  the  13  Geo.  3,  c.  63,  and  the  1 
Will.  4,  c.  22,  are  extended  to  all  suits  and  proceedings  on 
the  Eevenue  side  of  the  Court  of  Exchequer. 

§  105.  The  old  statutes  1  &  2  P.  &  M.  c.  13,  s.  4,  and 
2  &  3  P.  &  M.  c.  10,  s.  2,  enacted,  that  justices  of  the 
peace  before  whom  persons  were  brought,  charged  with 
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felony,  should,  before  committing  to  prison  or  admitting 
to  bail,  take  the  examination  of  the  prisoner,  and  infor- 
mation of  those  that  brought  him,  of  the  fact  and  cir- 
cumstances thereof ;  and  the  same,  or  so  much  thereof 
as  should  be  material  to  prove  the  felony,  should  put  in 
writing,  &c. ;  which  statutes  were  repealed,  re-enacted, 

*and    their    provisions   extended    to  cases    of  ^  ^ 

r     139  1 
misdemeanor,  by  7  Geo.  4,  c.  64,  ss.  2,  3.     This  •-  -^ 

latter  enactment  has  in  its  turn  been  repealed  and 
amended  by  11  &  12  Vict.  c.  42,  which  enacts '  that  where 
witnesses  are  examined  on  oath  or  affirmation  against  a 
person  charged  before  a  justice  of  the  peace  with  any 
indictable  offense,  and  their  evidence  has  been  put  into 
writing,  and  their  depositions  read  over  to  and  signed 
respectively  by  them  and  the  Justice  taking  the  same, 
"  If  upon  the  trial  of  the  person  so  accused  it  shall  be 
proved,  by  the  oath  or  affirmation  of  any .  credible  wit- 
ness, that  any  person  whose  deposition  shall  have  been  so 
taken  as  aforesaid  is  dead,  or  so  ill  as  not  to  be  able  to 
travel,  and  if,  also,  it  be  proved  that  such  deposition  was 
taken  in  the  presence  of  the  person  so  accused,  and  that 
he  or  his  counsel  or  attorney  had  a  full  opportunity  of 
cross-examining  the  witness,  then,  if  such  deposition  pur- 
port to  be  signed  by  the  justice  by  or  before  whom  the 
same  purports  to  have  been  taken,  it  shall  be  lawful  to 
read  such  deposition  as  evidence  in  such  prosecution, 
without  further  pt-oof  thereof,  unless  it  shall  be  proved 
that  such  deposition  was  not  in  fact  signed  by  the  justice 
purporting  to  sign  the  same."  The  1  &  2  P.  <fe  M.  c.  13, 
s.  5,  and  7  Geo.  4,  c.  64,  s.  4,  give  somewhat  similar  direc- 
tions to  coroners  holding  inquisitions  of  murder  or  man- 
slaughter ;  and  the  Merchant  Shipping  Act,  17  &  18  Vict. 

'  Sect.  17. 
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c.  104,  s.  270,  ]ias  some  provisions  of  a  like  nature  for 
offenses  under  that  act. 

8ahitary  effect  of  the  publicity  of  judicial  proceedings  on 
the  tribv/nal  and  spectators. 

§  106.  Nor  is  it  exclusively  on  witnesses  that  this 
institution  of  publicity  exercises  a  salutary  control.  Its 
effect  on  the  judge  is  no  less  conspicuous.  "  Upon  his 
moral  faculties,"  observes  Bentham,'  "it  acts  as  a 
check,  restraining  him  from  active  partiality  and  im- 
probity in  every  shape :  upon  his  intellectual  faculties 
*it  acts  as  a  spur,  urging  him  to  that  habit  of 
■-  -'  unremitting  exertion,  without  which  his  atten- 

tion can  never  be  kept  up  to  the  pitch  of  his  duty. 
Without  any  addition  to  the  mass  of  delay,  vexation,  and 
expense,  it  keeps  the  Judge  himself,  while  trying,  under 
trial.  Under  the  auspices  of  publicity,  the  original  cause 
in  the  court  of  law,  and  the  appeal  to  the  court  of  public 
opinion,  are  going  on  at  the  same  time.  So  many  by- 
standers as  an  unrighteous  judge  (or  rather  a  judge  who 
would  otherwise  have  been  unrighteous)  beholds  attend- 
ing in  his  court,  so  many  witnesses  he  sees  of  his  unright- 
eousness ;  so  many  ready  executioners,  so  many  indus- 
trious proclaimers,  of  his  sentence.  On  the  other  hand, 
suppose  the  proceedings  to  be  completely  secret,  and  the 
court,  on  the  occasion,  to  consist  of  no  more  than  a  single 
judge, — that  judge  will  be  at  once  indolent  and  arbi- 
trary :  how  corrupt  soever  his  inclination  may  be,  it  will 
find  no  check,  at  any  rate  no  tolerably  efficient  check,  to 
oppose  it.  *'  *  *  Publicity  is  farther  useful,  as  a 
security  for  the  reputation  of  the  judge  (if  blameless) 
against  the  imputation  of  having  misconceived,  or,  as  if 

1 1  Jud.  Ev.  533-5. 
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on  pretense  of  *  misconception,  falsified,  the  evidence. 
Withhold  this  safeguard,  the  reputation  of  the  judge 
remains  a  perpetual  prey  to  calumny,  without  the  possi- 
bility of  defense.  *  *  *  Another  advantage  (col- 
lateral indeed  to  the  present  object,  yet  too  extensively 
important  to  be  passed  over  without  notice)  is,  that,  by 
publicity,  the  temple  of  justice  adds  to  its  other  functions 
that  of  a  school :  a  school  of  the  highest  order,  where  the 
most  important  branches  of  morality  are  enforced  by  the 
most  impressive  means ;  a  theater,  in  which  the  sports  of 
the  imagination  give  place  to  the  more  interesting  ex- 
hibitions of  real  life.  Sent  thither  by  the  self -regarding 
motive  of  curiosity,  men  imbibe,  without  intending  it, 
and  without  being  aware  of  it,  a  disposition  to  be  influ- 
enced, more  or  less,  by  the  social  and  tutelary  motive,  the 
love  of  jiistigie." 

*§^107.  There  are  few  things,  however  excel-  p  *  .,  ,  ^ 
l«nt  in  themselves,  the  value  of  which  may  not  ^  J 

be  overrated ;  and  certainly  the  publicity  of  legal  pro- 
ceedings is  not  one  of  them.  Not  only  are  there  certain 
cases  for  which  privacy  either  total  or  partial  is  advisable, 
but  Bentham  overrates  the  principle  of  publicity  when 
he  proposes  to  intrust  the  decision  of  all  questions,  both 
of  law  and  fact,  to  a  judge ;  relying  on  the  publicity  of 
the  proceedings,  accompanied  by  ample  recordation  or 
notation  of  the  evidence,  and  appeal  to  a  superior  tri- 
bunal, as  sufficient  checks  upon  his  conduct.  Following 
up  this  view  he  condemns  juries  in  his  Treatise  on  Judi- 
cial Evidence ; '  though  in  other  parts  of  the  same  work 
he  bears  unconscious  testimony  to  their  value ; '  and  in 
his  Principles  of  Judicial  Procedure '  he  admits  that  they 

/  '  2  Jud.  Bv.  285,  286;  4  Id.  11,  333/ "^  See  1  Id.  351,;  4  Id.  585.    /  J 
334;  5  Td.  531.  '    a  Chap.  23,  §  1.'     V   ,/   v     / 
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ought  not  to  be  abolislied  in  cases  whefe  the  liberty  of 
the  subject  is  involved.  There  is  not  the  slightest  pre- 
tense for  saying  that  any  one  of  these  three  checks  would, 
standing  hy  itself,  attain  the  desired  object.  First,  with 
respect  to  recordation  or  notation  of  the  evidence,  in 
other  words,  the  security  afforded  by  writing.  If  the 
evidence  is  to  be  taken  down  verbatim  it  would  add 
enormously  to  the  expense  of  trials ;  if  only  minutes  of 
it  are  to  be  made,  the  whole  case  does  not  come  before 
the  appellate  tribunal ;  and  in  either  case  the  sources  of 
mischief  which  are  to  be  found  in  the  ignorance,  the  lazi- 
ness, the  complaisance,  and  even  the  corruption  of  the 
notary,  scribe,  greffier,  or  whatever  else  he  may  be  called, 
are  not  to  be  overlooked.  Secondly,  as  to  appeal, —  ap- 
peal to  a  superior  tribunal  on  mere  facts,  or  combinations 
of  law  and  fact,  is,  when  considered  in  se,  of  all  checks 
on  misdecision  the  most  illusory,  and  of  all  encourage- 
ments to  vexatious  litigation  the  greatest.  Through  the 
mass  of  allegation,  argument  and  evidence,  it  is  sometimes 
almost  impossible  *to  ascertain  on  what  ground 
'-  -^  the  decision  of  the  court  below  proceeded  —  a 

disbelief  of  the  witnesses,  a  misunderstanding  of  their  tes- 
timony, or  an  erroneous  view  of  the  law ;  —  and  the  judge 
whose  decision  is  appealed  from  may  fairly  ask  that  the 
superior  tribunal  shall  have  before  it  all  the  materials  on 
which  his  decision  wg-s  founded.  But  this  is  from  the 
nature  of  things  impossible  :  who  is  to  report  the  demeanor 
of  the  witnesses  when  giving  their  testimony  \  and  the 
evidence  itself  may  be  so  voluminous  as  in  the  case  of  a 
poor  litigant   to   amount   to   a  prohibition  of  appeal.' 

'  We  find  the  following  stated  aa  the  practice  of  our  own  ecclesiastical  courts, 
at  least  as  they  existed  until  recently,  in  which,  by  the  way,  all  Bentham's  three 
checks  were  united.     "  The  party  appealing  is  called  upon  to  •print  the  allega- 
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Moreover,  wlieii  the  decision  of  the  superior  tribunal 
reversing  that  of  the  inferior  is  obtained,  it  carries  little 
or  no  moral  weight  with  it ;  for  it  is  only  the  opinion 
of  judge  A.  against  that  of  Judge  B.,  on  some  question 
of  law,  or  the  credit  due  to  witnesses,  or  the  inferences 
to  be  drawn  from  certain  facts;  in  which,  after  all. 
Judge  B.,  whose  decision  is  reversed,  may  be  right.  Of 
this  even  Bentham  himself  was  so  conscious,  that  he 
admits  that,  without  publicity,  recordation,  appeal,  and 
all  other  institutions  in  the  character  of  checks,  would 
be  found  rather  to  operate  as  cloaks.'  But  publicity, 
standing  by  itself,  would  be  equally  inefficient.  The 
trials  of  Naboth,  Socrates,  Milo,  Throckmorton,  Sydney, 
Baxter,  &c.,  were  as  pubUo  as  could  be ;  *'.  e.,  so  far  as 
publicity  consists  in  the  doors  of  the  court  being  open 
*to  all  persons  who  please  to  go  into  them ;  and 
as  the  number  of  persons  that  do   this  must  L  ^ 

necessarily  be  very  limited,  the  publicity  here  spoken  of 
by  Bentham  probably  means  publicity  through  the  agency 
of  the  press.  The  liberty  of  the  press  would  not,  how- 
ever, last  long  if  the  power  of  determining  both  the  law 
and  the  facts  in  all  causes,  both  civil  and  crimiQal  —  of 
passing  sentence  in  case  of  conviction  in  the  former,  and 
assessing  the  damages  for  the  successful  plaintiff  in  the 
latter  —  were  vested  in  judges  who  are  the  nominees  of 
the  executive,  and  liable  as  men  to  prejudices  of  class 
and  station,  political   and  personal.     Let  it  also  be  re- 

tions  and  answers  on  both  sides,  the  expense  of  which,  including  the  evidence 
and  exhibits,  he  must  sustain  in  the  first  instance.  And  the  opponent  proctor 
has  the  right  to  call  on  the  appellant  to  print  the  whole,  or  so  much  or  such 
parts  ot  the  evidence  and  exhibits  in  the  case  as  he  thinks  fit.  This  may,  in 
many  instances,  amount  to  a  denial  of  appeal.  In  one  particular  case  the  party 
did  intend  to  appeal,  but,  finding  that  the  printing  alone  would  cost  very 
nearly  1,000^.,  he  abandoned  the  idea  of  appealing."  3  Jur.  140. 
'  1  Jud.  Ev.  534 
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membered  that  the  liberty  of  the  press  in  this  country- 
dates  only  from  the  latter  end  of  the  seventeenth  century; 
that  trial  by  judge  and  jury  protected  the  other  liberties 
of  the  country,  long  before  liberty  of  the  press  had  any 
existence,  and  since  that  period  has  protected  both  it 
and  them ;  and  that  we  find  Bentham's  three  checks  com- 
bined in  the  practice  of  the  civil  tribunals  of  modern 
France,  the  superiority  of  which  over  all  others  has  not, 
at  least  as  yet,  been  demonstrated. 

We  trust  we  have  shown  that  without  the  assistance 
of  a  casual  tribunal,  through  which  alone  the  cleansing 
tide  of  fresh  thought  is  poured  into  judicial  proceedings, 
they  never  could  be  kept  pure  and  healthy ;  and  that  no 
effectual  checks  ever  have  been,  or  ever  can  be,  devised 
against  the  obvious  and  great  dangers  of  intrusting  the 
decision  of  facts  to  a  fixed  one,  however  elaborately  con- 
stituted. Among  many  other  testimonies  to  the  wisdom 
of  our  ancestors  in  the  constitution  of  their  ordinary 
Judicial  tribunal,  are  to  be  found  the  recent  introduction 
of  the  mode  of  taking  evidence  viva  voce  into  the  Court 
of  Chancery,'  the  Court  of  Admiralty,'  and  the  ecclesias- 
I-  *  .  - ,  n  tical  courts,'  and  on  the  hearine;  of  motions  *and 
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"-  -J  summonses  m  the  courts  of  common  law ;  *  the 

establishment  of  the  jury  in  the  two  first,'  and  in  the 
new  court  to  which  the  principal  part  of  the  business  of 
the  ecclesiastical  court  has  latterly  been  transferred; ' 
and  that  on  the  continent  of  Europe,  where  the  practice 
of  the  civil  and  canon  laws  has   prevailed  for  centuries, 

'  15  &  16  Vict.  c.  86,  ss.  28  et  seg. 

'  3  &  4  Vict.  c.  65,  ss.  7  et  seq. 

n7  &  18  Vict.  c.  47  ;  30  &  21  Vict.  cc.  77  and  85. 

«  17  &  18  Vict.,  0.  135,  sa.  46  et  seq. 

»  31  &  22  Vict.  c.  37,  s.  3  ;  3  &  4  Vict.  c.  65,  a.  11. 

»  20  &  21  Vict.  cc.  77  and  85. 
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we  everywliere  find  tlie  inhabitants  loudly  demanding, 
as  reforms  essential  to  a  sound  administration  of  Justice, 
"  The  trial  by  jury,"  and  "  Publicity  of  judicial  proceed- 
ings." X 
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Object  of  this  Pcurt. 

§  108.  It  is  proposed  in  the  present  Part  to  trace  the 
rise  and  progress  of  the  law  of  evidence  in  this  country  ; 
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*coiicludin2:  mtli  some  observations  on  its  ac- 
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tnal  state  and  prospects.  .  L  J 

Inconsistent  dicta  as  to  the  antiquity  of  the  judicial  evi- 
dence of  this  countn^y. 
§  109.  On  tlie  first  of  these  subjects  little  is  to  be 
found  in  our  modern  works,  beyond  a  few  dicta,  not 
very  consistent  with  each  other.  In  the  case  of  R.  v. 
The  Inhabitants  of  JEriswell,'-  decided  in  Trinity  Term, 
1T90,  Lord  Kenyon,  C.  J.,  is  reported  to  have  said, 
"  the  rules  of  evidence  have  been  matured  by  the  wis- 
dom of  ages,  and  are  now  revered  from  their  antiquity 
and  the  good  sense  in  which  they  are  founded ; "  and 
in  Bauerman  v.  JRadenius,^  about  eight  years  later, 
he  informs  us  that  at  the  beginning  of  the  eighteenth 
century.  Lord  Macclesfield  said  that  the  most  effectual 
way  of  removing  landmarks  would  be  by  innovat- 
ing on  the  rules  of  evidence ;  and  so  he  said  himself. 
This,  however,  is  not  the  general  opinion  of  the  pres- 
ent day,  in  which  our  system  of  Judicial  evidence  is 
commonl;f  spoken  of  as  something  altogether  modern : 
and  in  the  case  of  Lowe  v.  Jolliffe, '  decided  not  quite 
thirty  years  previous  to  that  first  quoted.  Lord  Mans- 
field, C.  J.,  is  reported  to  have  declared  on  a  trial  at 
bar,'  that  the '  court  "  did  not  then  sit  there  to  take 
its  rules  of  evidence  from  Siderfin  and  Keble  ; "  whose 
reports  begin  about  a  century  before  the  time  when 
he  was  speaking.  In  the  proceedings  against  Queen 
Caroline,  in  the  year  1820,*  Abbott,  C.  J.,  in  deliver- 
ing the  answer  of  the  Judges  to  a  question  put  by  the 

'  3  T.  E.  707,  721. 

m.B,.  663,  667. 

'  1  W.  Blackst.  366. 

•*  3  B.  &  B.  389 ;  see  infra,  bk.  3,  pt.  3,  ch.  3. 
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House  of  Lords,  said,  "  in  their  judgment  it  is  a  rule 
of  evidence  as  old  as  any.  part  of  the  common  law  of 
England,  that  the  contents  of  a  written  instmment,  if 
it  be  in  existence,  are  to  be  proved  by  the  instrument 
itself,  and  not  by  parol  evidence."  On  the  other  hand, 
in  the  work  on  evidence  by  Messrs.  Phillips  and 
*Amos,'  published  in  1838,  it  is  said  that  the 
L  '  law  of  evidence,  according  to  which  the  deter- 

minations of  the  courts  are  at  present  governed,  has  been 
almost  entirely  created  since  the  time  of  the  reporters 
Lord  Kaymond,  Salkeld  and  Strange ;  i.  e.,  since  a  period 
beginning  shortly  after  the  revolution  of  1688,  and  end- 
ing at  a  tolerably  advanced  point  in  the  reign  of  Geo.  II. 
Also,  in  the  10th  ed.  of  Phillips  on  Evidence,  published 
in  1852,"  it  is  stated  that  the  important  rule  rejecting 
hearsay  or  second-hand  evidence  is  not  of  great  antiquity, 
and  that  one  of  the  earliest  cases  in  which  it  was  acted 
upon  is  Samson  v.  Yardly,  P.  19  Oar.  II.,  2  Keb.  223. 

Difference  ietween  the  ancient  and  modern  systems. 

§  110.  The  truth  seems  to  be,  that  while  "The  Law  of 
Evidence  "  is  the  creation  of  comparatively  modern  times, 
most  of  the  leading  principles  on  which  it  is  founded 
have  been  known  and  admitted  from  the  earliest ;  and  in 
order  to  show  the  nature  of  the  ancient,  as  well  as  the 
advantages  of  the  modern  system,  it  will  be  necessary  to 
examine  those  principles. 

'  Page  385.  »  Vol.  1,  p.  105. 
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Rules  of  evidence  a/re  either  primary  or  secondary  — 
Primary  rules  of  evidence — Only  three —  Universal 
recognition  of  them — Secondary  rules  of  evidence  — 
Much,  more  numerous  —  Some  al/most  as  universal  as 
the  primary. 

§  111.  All  rules  respecting  Judicial  evidence  may  be 
divided  into  primia/ry  and  secondary  •  the  former  relating 
to  the  quid probandum,  or  thing  to  be  proved,  the  latter 
to  the  modus  probandi,  or  mode  of  proving  it.  Of  the 
foimer  there  are  but  three:  1st.  That  the  evidence  ad- 
duced must  be  directed  solely  to  the  matters  in  dispute; 
2nd.  That  the  burden  of  proof  lies  on  the  party  who 
would  be  defeated  supposing  evidence  were  not  given  on 
either  side ;  and  3rd.  That  it  is  sufficient  for  a  party  on 
whom  the  burden  of  proof  lies  to  prove  the  substance 
of  the  issue  raised.  These  rules  are  so  obviously  reason- 
able and  necessary  for  the  administration  of  justice,  that 
it  would  be  difficult  to  find  a  system  in  which  they  have 
not  at  least  a  theoretical  existence,  however  their  effect 
•  may  occasionally  have  been  extended  or  narrowed  by 
^  *artificial  and  technical  reasoning ;  and  accord- 
'-  -'  ingly  they  have  always  been  recognized  in  our 

own."     The  secondary  rules  are  necessarily  more  numer- 

'  That  the  proof  should  be  confined  to  the  issues  raised,  and  consequently 
that  the  admissibility  of  evidence  depends  on  the  state  of  the  pleadings,  see 
Finch,  Comm.  Laws,  61 ;  the  cases  from  the  Year  Books  collected  in  2  Rol. 
Ahr.  676,  677,  pi.  8, 10,  11, 13,  14,  34,  28,  &c. ;  and  those  put  by  Bradshawe,  A. 
G.  arguendo,  in  Beniger  v.  Fogaasa,  Plowd.  7.  Again,  that  the  burden  of 
proof  lies  in  general  on  the  party  who  asserts  the  affirmative,  has  been  a 
recognized  maxim  of  law  from  the  earliest  periods,  see  Bract,  lib.  4,  c.  7,  fol. 
301  B. ;  F.  N.  B.  106,  H.;  Co.  Litt.  6  b  ;  3  Inst.  663  ;  4  Inst.  379 ;  3  Leon.  163, 
pi.  311 ;  Gouldsb.  33,  pi.  3  ;  Anon.,  Littl.  R.  36 ;  and  the  maxim  "  actori  incum- 
bit  onus  proodndi,"  seems  also  to  have  been  well  ]inown  in  former  times  ;  4 
Co.  71  b ;  Hob.  103.    A  case  of  the  burden  of  proof-shifting  is  given  by  Glan- 

24 
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ous,  but  there  are  some  almost  as  obvious  and  universaTas 
the  primary.  Probably  no  code  of  laws  ever  existed 
whicli  was  destitute  of  its  estoppels,  presumptions,  and 
oaths  or  other  sanctions  of  truth,  or  which  neglected  to 
establish  the  great  piTuaciple,  so  essential  to  the  peace  of 
society,  that  matters  and  claims  which  have  been  once 
regularly  and  judicially  decided,  must  be  considered  as 
settled  and  not  again  be  brought  into  dispute.  Of  all 
these  likewise  we  find  ample  mention  in  our  early  books ;' 

-,  especiallv  *the  first,  the  doctrine  of  which,  as 
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•-  -^  observed  by  a  late  able  writer,  was  once  tor- 

tured into  a  variety  of  absurd  refinements.' 

ville,  lib.  10,  o.  12.  Also,  that  it  is  sufficient  to  prove  the  substance  of  the 
issue,  see  Lltt.  ss.  483,  484,  485  ;  6  Edw.  III.  41  b,  pi.  32 ;  8  Edw.  III.  70  a,  pi. 
37  ;  Hob.  73,  81 ;  Tryals  per  Pais,  140,  Ed.  1665 ;  Co.  Litt.  237  a ;  381  b,  282  a, 
&c. 

'  See  Gtlanv.  lib.  13,  c.  34,  ■who  wrote  in  the  reign  of  Hen.  II . ;  Odo  de  Gomp- 
ton's  ease,  Memor.  in  Scac.  29  Edw.  I. ;  6  Edw.  III.  45  a,  pi.  81 ;  and  the  title 
"  Estoppel  "  in  the  indexes  to  our  old  books,  beginning  with  the  Tear  Book  of 
Edw.  II.  As  instances  of  presumptions,  or  intendments,  of  law  noticed  by 
ancient  authorities,  see  Fleta,  lib.  6,  c.  34,  §§  4  &  5  ;  Bract,  lib.  1,  c.  9, 55  4; 
Litt.  ss.  99  &  103  ;  Co.  Litt.  43  a  and  b,  67  b,  78  b,  99  a,  333  b,  373  a  and  b ;  5  Co. 
98  b  ;  6  Co.  76  a  ;  10  Co.  56  a ;  13  Go.  4  and  5 ;  Cro.  Eliz.  393,  pi.  3  ;  Cro.  Jac.  253, . 
pi.  6,  and  451,  pi.  29  ;  Cro.  Car.  317,  pi.  14,  and  550,  pi.  2.  It  is  well  known 
that  during  the  middle  ages  oaths  were  in  constant  use,  or  rather  abuse, 
throughout  Christendom  ;  including  this  country,  which  always  insisted  on  an 
oath  as  a  test  of  truth,  and  had  its  judicial  purgation  under  the  name  of 
wager  of  law.  And  with  respect  to  the  authority  of  res  judicata:  by  the  old 
statute,  4  Hen.  4,  c.  33,  it  is  ordained  and  established,  that  "  after  judgment 
given  in  the  courts  of  our  lord  the  king,  the  parties  and  their  heirs  shall  be 
thereof  in  peace,  until  the  judgment  be  annulled  (anientiz)  by  attaint  or  by 
error,  if  there  be  error,  as  hath  been  used  by  the  law  in  the  times  of  the  pro- 
genitors of  our  said  lord  the  king."  See,  also,  the  stat.  West.  3  (13  Edw.  1, 
Stat.  1),  c.  5,  B.  2. 

«  3  Smith's  Lead.  Cases,  607,  4th  Ed. 
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Others  much  less  —  Principles  on  which  these  a/re  founded 
were  well  Tcnown  to  our  ancestors. 
§  112.  Many  of  tlie  other  secondary  rules  of  evidence 
are  based  on  principles  wliicli,  thougli  quite  as  conso- 
nant to  reason,  and  as  muci.  required  for  a  perfect  ad- 
ministration of  justice,  are  not  so  obvious  at  first  sight ; 
and  whicli,  owing  to  the  hardship  of  their  enforcement 
in  particular  cases,  and  the  great  discretion  required  in 
their  application,  are  sometimes  apt  to  be  disregarded. 
Among  these  may  be  reckoned  the  just  principle,  "  res 
inter  alios  acta  alteri  nocere  non  debet,"  —  that  persons 
are  not  to  be  affected  by  the  acts  or  words  of  others,  to 
which  they  were  neither  party  nor  privy,  and  conse- 
quently had  no  power  to  prevent  or  control.  We  find 
this  appealed  to  as  a  recognized  maxim  of  law  so  early 
as  the  reign  of  Edward  II.'     Under   this   head   comes 

'  M.  3  Edw.  II.  53,  tit.  Entre  ;  A  writ  of  entry  ad  terininum  qui  prseteriit 
was  brought,  iuwhicli  the  demandant  alleged  that  the  tenant  had  right  of 
entry  only  through  A.,  his  father,  who  leased  to  him  the  term,  &c. ;  to  which 
the  tenant  pleaded  that  the  plaintifE  was  bastard,  and  could  not  claim  as  heir 
to  A. ;  to  which  the  demandant  replied  that  he  had  formerly  sued  a  writ 
against  one  C,  who  pleaded  the  bastardy  of  the  demandant,  who  thereupon 

sued  out  a  writ  to  the  Bishop  of  L ,  who  certified  to  the  court  that  he  was 

mulier,  &c.  To  this  the  tenant  rejoined  that  he  was  no  party  to  that  proceed- 
ing, and  ns  inter  alios  acta  aliis,  &c.  To  this  it  was  answered  that  that  maxim 
did  not  apply  to  such  a  case.  The  judges  took  time  to  consider  until  the  next 
term,  and  then  gave  judgment,  that  as  that  court  had  been  certified  of  the 
demandant's  state  of  mulier  by  a  certification,  which  was  completed  by  a 
judgment  given  under  that  certification ;  and  as  he  who  is  once  mulier  is 
mulier  forever,  no  matter  between  whom  it  be,  they  gave  judgment  that  he 
was  entitled  to  seizin,  &c.  See  on  this  subject,  Co.  Litt.  352  b ;  3  Smith's 
Lead.  Cas.  614,  4th  Ed.  The  above  case  was  decided  exactly  350  years  before 
the  first  case  in  Siderfin,  while  the  reports  of  Keble  begin  a  year  later,—  the 
two  reporters  whose  authority  on  the  subject  of  evidence  Lord  Mansfield,  1  W. 
Bl.  366,  wished  to  consign  to  oblivion,  on  occount  of  their  antiquity.  See  also 
3  Inst.  513.  The  rule  "  res  inter  alios,  &c.,"  was  well  known  at  Rome.  See 
Cod,  lib.  7,  tit.  60, 11.  1  and  3,  in  the  latter  of  which  it  is  spoken  of  as  being 
"notissimi  juris."    Infra,  bk.  3,  pt.  3,  ch.  5. 
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Hhe  great  principle,  the  strict  enforcement  of 
[■  15^  J  whicli  (as  lias  been  already  stated ')  forms  a 
distinguishing  feature  of  the  English  law  of  evidence ; 
namely,  the  rejection  of  all  transmitted  or  derivative  evi- 
dence —  of  all  proof  offered  second-hand,  or  ohatePi^icante 
manu.  We  have  seen  the  observations  of  Lord  C.  J. 
Abbott  as  to  that  branch  of  this  rule  which  relates  to 
written  instruments ; "  and  with  respect  to  hearsay  or 
second-hand  evidence  in  general,  our  ancient  lawyers  seem 
to  have  had  a  thorough  perception  of  its  infirmity.'     Thus, 

'  Introd.  §  29,  and  swpra,  pt.  1,  §  89.     See  infra,  bk.  3,  pt.  2,  ch.  3  and  4. 

'^  Supra,  §  109.  See  Fleta,  lib.  6,  ch.  34,  §  1,  and  6  Mod.  248.  .  This  principle 
was  also  known  to  the  Romans.  Dig.  lib.  22,  tit.  4,  1.  2  ;  lib.  26,  tit.  7,  1.  57 ; 
Cod.  lib.  4,  tit.  21, 11. 5, 7,  and  11 ;  Domat,  Lois  Civiles,  part.  1,  Liv.  3,  tit.  6,  sect. 
3,  §§  X.  and  xi. 

^  It  could  hardly  have  been  otherwise,  as  the  infirmity  of  this  kind  of  proof 
psems  to  have  been  observed  in  almost  every  age  and  country.  According  to 
the  Athenian  law  hearsay  evidence,  or  dxoijv  /japrvpeiv,  was  allowed  in 
cases  where  the  supposed  speaker  was  dead,  and  in  some  other  instances ;  Law 
Mag.  (N.  S.)  No.  1,  p.  36.  Hearsay  appears  to  have  been  received  in  ancient 
Rome,  Quint,  lib.  5,  cap.  7,  at  least  as  proof  of  old  transactions.  Dig.  lib.  22,  tit. 
3, 1.  28,  and  lib.  39,  tit.  3, 1.  2,  §  8,  although  rumor  and  common  report  were 
estimated  at  their  worth  "  Vanae  voces  populi  non  sunt  audiendse:  nee  enim 
vocibus  eorum  credi  oportet,  quando  aut  noxiuni  crimine  absolvi,  aut  inno- 
centem  condemnari  desiderat ;''  Cod.  lib.  9,  tit.  47, 1.  12.  And  on  the  value  of 
hearsay  when  admitted,  Quintilian  in  loe.  eit.  says,  "  Gentium  simul  universa- 
rum  elevata  testimonia  ab  oratoribus  scimus,  et  tota  genera  testimouiorum :  ut 
de  auditionibus ;  non  enim  ipsos  esse  testes,  sed  injuratorum  afferre  voces." 
Instead  of  injuratorum  some  copies  have  injuriatorum,  which  wholly  altera 
the  sense  of  the  passage,  but  the  other  reading  is  adopted  by  an  immense 
majority  of  the  commentators.  The  civilians  and  canonists  admitted  hearsay 
in  proof  of  ancient  rights  and  in  some  other  cases,  but  in  general  looked  on  it 
with  suspicion :  Huberus,  Prsel.  Jur.  Civ.  lib.  22,  tit.  5,  n.  20 ;  Mascardus  de 
Prob.  Concl.  151, 104  ;  Struvius,  Syntag.  Jur.  Civ.  ed.  Miilleri,  Exerc.  28,  tit. 
45,  note  (;;),  ix.  et  aeq.  It  is  rejected  in  general  by  the  Scotch  law:  Buraett's 
Crim.  Law  Scotl.  600 ;  1  Dicks.  Law  Ev.  in  Scotl.  67  et  seq.;  and,  it  is  said, 
also  by  the  Mohammedan  law,  Macnagh.  Mo.  Law,  259.  Under  the  old  French 
law,  Pothier  expressly  laid  down,  "Above  all  it  is  requisite  that  the  witness 
who  says  he  has  a  knowledge  of  any  fact,  should  show  how  he  has  such  knowl- 
edge. For  instance,  if  I  would  prove  that  you  had  sold  me  such  a  thing,  it 
would  not  be  sufficient  for  the  witness  to  say  in  vague  terms,  that  he  knew  you 
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*Sir  Edward  Coke,  in  the  early  part  of  the  sev-     ^.    ^    , 
enteenth  century,  lays  down  as  a  rule  of  law,  '-  -' 

had  sold  me  that  thing  ;  he  should  state  how  he  had  that  knowledge  ;  for  in- 
stance, that  he  was  present  at  the  agreement ;  or  that  he  had  heard  you  say 
you  had  made  such  a  sale ;  if  he  said  that  he  knew  it  from  a  third  person,  his 
deposition  would  not  be  any  proof."  1  Ev.  Poth.  §  786.  Loysel,  a  very  an- 
cient French  authority,  significantly  observes,  "  Un  seul  ceil  a  plus  de  credit 
que  deux  oreilles  n'ont  d'audivi:"  and  again,  "Oui'r  dire  va  par  ville,  et  en  un 
muid  de  cuider  n'y  a  point  plein  poing  de  savoir."  In  commenting  on  this. 
Bonnier,  in  his  Traite  des  Preuves,  §  205,  observes,  that  a  multitude  of  re- 
marks of  a  similar  nature  have  been  made  (by  French  lawyers,  as  it  seems), 
but  they  are,  after  all,  nothing  more  than  cautions  (indications),  not  positive 
precepts.  And  in  another  place  he  thus  states  the  modem  practice  in  Prance  : 
"  It  is  evident  that  proof  weakens  in  proportion  to  its  distance  from  its  source. 
*  *  *  ■^e  therefore  ought  never  to  have  recourse  to  proofs  of  the  second 
degree  when  those  of  the  first  degree  may  be  employed.  *  *  *  It  is  only 
when  the  direct  witnesses  are  dead,  or  incapable  of  deposing,  that  witnesses  of 
the  second  degree  are  allowed  to  be  called  to  reproduce  the  declaratioa  of  the 
first.  Still,  the  very  fact  that  it  is  no  longer  possible  to  hear  the  first  should 
induce  the  judge  to  examine  carefully  if  there  be  any  symptoms  of  fraud ;  for 
it  is  obvious  that  he  who  desires  to  injure  without  exposing  himself  to  detec- 
tion, will  not  fail  to  put  a  false  statement  in  the  mouth  of  some  one  from  whom 
he  cannot  fear  contradiction.  A  witness  must  be  therefor*  doubly  credible  in 
order  to  have  reliance  placed  on  his  deposition  when  it  only  amounts  to  a 
hearsay ;  d  fortiori  proof  is  extremely  weak  when  we  are  obliged  to  follow  out 
a  line  (parcourir  une  filiere)  more  or  less  complicated,  before  we  can  arrive  at 
the  direct  testimony.  And  yet  in  the  celebrated  prosecution  of  the  Calases,  ^ 
the  strongest  piece  of  circumstantial  evidence  came  under  the  cognizance  of 
the  judge,  only  through  the  medium  of  four  witnesses,  who  had,  as  it  was 
said,  successively  transmitted  it  from  one  to  the  other ;  and  the  first  of  those 
witnesses,  the  one  who  was  supposed  to  have  heard  the  threat  uttered  by  the 
father  to  his  son,  was  not  even  named,  being  an  unknown  girl  whom  it  was 
impossible  to  find.  While  branding  with  just  indignation  proceedings  where 
capital  convictions  were  pronounced  on  such  evidence,  it  must  be  acknowledged 
that  public  opinion  alone  can  prevent  a  repetition  of  them.  In  this  matter,  as 
in  every  thing  else  which  concerns  the  appreciation  of  testimony,  it  is  impos- 
sible to  lay  down  fixed  rules  beforehand  ;  for  how  can  we  determine  d  priori 
the  precise  point  where  truth  begins  and  error  ends  ?  "  Id.  §§  728, 729.  These 
observations,  while  they  show  the  defects  of  the  French  j  udicial  system,  place 
in  a  strong  light  the  excellence  of  our  own.  Such  a  case  as  that  here  referred 
to  by  Bonnier  could  hardly  occur  in  England  at  the  present  day  ;  for  our  rules 
which  regulate  the  admissibility  of  evidence  being  rules  of  toic,  no  judge 
ought  to  receive  such  proof  ;  and  were  he  to  violate  his  duty,  if  not  his  oath, 
by  so  doing,  still  it  would  be  for  the  jury,  and  not  for  him,  to  decide  on  its 
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"  Plus  valet  unus  *oculatus  testis,  quam  auriti 
L  "  152  J  (jggg23^^"  u  Testis  de  visu  prseponderat  aliis."  So 
tlie  judges  having  ield,  in.  tlie  case  of  one  William  Thomas, 
that  the  statutes  1  Edw.  6,  c.  12,  s.  22,  and  5  &,  6  Edw. 
6,  c.  11,  s.  12,  which  require  that  no  person  be  j)roceeded 

aeaiast  *for  treason  except  on  the  oath  of  two 
L  -^^'^  J  lawful  accusers,  were  satisfied  by  the  evidence 
of  one  person  who  spoke  of  his  own  knowledge,  and 
that  of  another  who  had  the  information  from  a  third, 
and  he  from  a  fourth,  to  whom  the  first  had  related  it.' 
The  same  authority  pronounces  it  "  a  strange  conceit  that 
one  may  be  an  accuser  by  hearsay  ; "  and  says  that  the 
doctrine  was  utterly  denied  by  the  judges  in  Lord  Lum- 
ley's  case,"  H.  14  Eliz.,  a  report  of  which  he  had  seen  in 
the  handwriting  of  C.  J.  Dyer;*  and  Thomas's  case  is 

value,  and  pronounce  tlie  verdict  of  acquittal  or  condemnation.  Nor  did  the 
principle  in  question  escape  the  notice  even  of  the  rude  legislators  of  the  mid-, 
die  ages.  Notwithstanding  the  widely-spread  superstition  which  stamps  with 
unquestionable  veracity  the  statements  of  criminals  at  the  place  of  execution, 
we  find  the  following  enactment  in  the  Venedotian  Code,  or  ancient  code  of 
North  Wales,  bk.  3,  c.  4,  §  11 :  "A  thief  at  the  gallows,  respecting  his  fellow 
thieves :  If  he  should  assert  that  another  person  was  an  accessory  with  him  in 
the  robbery  for  which  he  is  about  to  suflfer ;  and  he  should  persist  in  his  asser- 
tion unto  the  state  God  went  to  and  he  is  going  to  ;  his  word  is  there  decisive, 
and  cannot  be  gainsaid  :  nevertheless  his  fellow-thief  shall  not  be  executed, 
but  is  a  salable  thief  ;  for  no  person  is  to  be  executed  on  the  word  of  another, 
if  nothing  be  found  on  his  person."  The  Dimetian  Code,  or  ancient  code  of 
West  Wales,  contains  a  similar  provision :  bk.  2,  c.  5,  §  9.  See  for  these  Codes 
the  "  Ancient  Laws  and  Institutes  of  Wales,  &c. ,"  printed  under  the  direction 
of  the  Commissioners  on  the  Public  Records,  1841.  It  seems  that  the  Hindu 
Code  forms  an  exception ;  and  that  in  that  country  the  secondary  witness,  i.  e. , 
the  person  who  has  been  made  acquainted  with  facts  by  hearsay,  is  as  receiv- 
able as  any  other.  Translation  of  Pootee,  u.  3,  s.  7,  in  Halhed's  Code  of 
Gentoo  Laws. 

1  4  Inst.  379. 

'  Thomai's  case.  Dyer,  99  b,  pi.  68,  P.  1.  Mar. 

8  3  Inst.  35. 

•>  Id.  34. 
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also  mentioned  by  Sir  Matthew  Hale  as  overruled.'  As 
our  legal  history  advances,  the  authorities  become  more 
distinct  on  this  subject,  and  the  inconclusiveness  of  hear- 
say or  second-hand  evidence  seems  to  have  been  univer- 
sally recognized  during  the  latter  half,  at  least,  of  the 
seventeenth  century."  Instances  are  to  be  seen  in  the 
state  prosecutions  of  that  period ; '  and  we  sometimes  find 
the  objection  taken  even  by  persons  not  in  the  legal  pro- 
fession. Thus,  Archbishop  Laud,  in  his  defense,  observes 
of  some  evidence  offered  against  him,  that  it  is  "  hearsay  ;* 
and  Lord  William  Russell,  complaining  on  his  trial  that 
he  thought  he  had  very  hard  measure,  that  there  was 
brought  against  him  a  great  deal  of  evidence  by  hearsay,' 
the  court  at  once  admitted  the  objection,  but  evaded  its 
force  in  a  way  that  will  be  shown  presently ;  and  in  Mich. 
T.  19  Jac.  I.,  *the  principle  that  the  opinions  of  p  ^  ^  „  , 
witnesses  are  not  a  legitimate  ground  for  legal  ■-  ^ 

decision,  was  recognized  in  the  Star  Chamber." 

§  113.  Many  other  instances  might  be  adduced  to 
show  the  recognition,  by  our  ancestors,  of  principles  of 
evidence  which  we  are  in  the  habit  of  looking  on  as 
altogether  modem.     Even  the  rules  of  our  forensic  prac- 

'  1  H.  p.  C.  306 ;  2  Id.  287.  These  authorities  probably  did  not  mean  that 
the  evidence  of  the  second  witness  was  to  be  rejected  as  coming  second-hand  ; 
but  that,  being  traceable  up  to  the  first  witness,  it  was  a  mere  repetition  of  his 
testimony,  and  consequently  could  not  be  considered  as  the  evidence  of  a  second 
accuser  within  the  meaning  of  the  statute.  See  Hale,  in  he.  cit.,  and  2  Hawk. 
P.  C.  c.  25,  «.  141. 

'  Samson  v.  Yardly,  2  Keb.  228,  (5)  P.  19  Car.  II.  ;  Lutterell  v.  BeynsU,  1 
Mod.  282,  and  the  authorities  in  the  next  three  notes. 

8  9  Ho.  St.  Tr.  608,  848, 1094  ;  12  Id.  1454. 

*  4  Ho.  St.  Tr.  431. 

•  9  Ho.  St.  Tr.  608. 

'  Adams  V.  Canon,  reported  in  the  margin  of  the  edition  of  Dyer's  Reports, 
1688,53  b,  pi.  11. 
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tice  respecting  proof  were  known  to  them :  as,  that  at 
trials  the  party  on  whom  the  burden  of  proof  lies  ought 
to  begin,'  that  leading  interrogatories  ought  not  to  be 
put,"  &G. 

Informer  times  the  principles  of  evidence  were  not  embod- 
ied in  binding  rules. 
§  114.  But  although  the  germs  of  our  law  of  evidence 
are  thus  traceable  in  the  proceedings  of  our  ancestors, 
they  do  not  appear  to  have  reduced  its  principles  into  a 
system,  or  invested  them  with  the  obligatory  force  essen- 
tial to  the  steady  and  impartial  administration  of  justice. 
Except  in  the  case  of  prsesumptiones  juris  which,  being 
part  of  the  law  itself,  it  would  have  been  manifestly  im- 
proper to  disregard,  and  a  few  other  instances,  the  prin- 
ciples of  evidence  were  looked  on  as  something  merely 
directory,  which  judges  and  jurymen  might  follow  or  not 
at  their  discretion.  The  best  illustration  of  this  will  be 
found  in  the  practice  relative  to  hearsay  or  second-hand 
evidence.  We  have  seen  that  our  ancient  lawyers  were 
perfectly  aware  of  its  weakness,  but  they  did  not  think 
themselves  called  on  to  reject  it  absolutely.  Thus  in 
Rolfe  V.  Hmnpden,  T.  34  Hen.  VIII.,°  in  order  to  support 
a  will  of  land,  contained  in  an  ancient  paper  writing 
(before  the  Statute  of  Frauds),  the  testimony  of  three 
witnesses  was  received,  one  of  whom  spoke  of  his  own 
knowledge,  the  rest  on  the  report  of  *others; 
'-  ■'  and  L.  C.  J.  Dyer,  by  whom  the  case  is  reported, 

saw  nothing  extraordinary  in  this,  but  observes,  "the  jury 
paid  little  regard  to  the  aforesaid  tesimony."     And  at  a 

Anon.,  Litt.  R.  36  ;  Seidon  v.  Ihgrave,  3  Leon.  163,  pi.  211 ;  Gouldsb.  23, 
pi.  3. 

»  4  Inst.  279. 

»  Dyer,  53  b,  pi.  11. 
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later  period  the  courts  seem  to  have  thought  that,  although 
hearsay  was  not  evidence  in  itself,  it  might  be  used  to  in- 
troduce, explain,  or  corroborate  more  regular  proof.' 

§  115.  Instances  are,  however,  to  be  found  in  the  State 
Trials,  previous  to  the  revolution  of  1688,  of  decisions 
going  much  beyond  this,  and  the  key  to  which  lies  in  a 
circumstance  commonly  overlooked.  So  long  as  the  Judges 
believed  that  it  was  discretionary  with  them  to  enforce  or 
disregard  the  received  principles  of  evidence,  it  is  natural 
to  suppose  that  with  the  high  prerogative  notions  of  those 
times,  and  dependent  as  they  were  on  the  crown,  they 
would  exercise  that  discretion  in  favor  of  the  crown,  and 
carefully  avoid  laying  down  any  general  rules  which  might 
fetter  the  executive  in  proceeding  against  state  criminals. 
Accordingly  we  find  that  in  the  sixteenth  and  early  part 
of  the  seventeenth  centuries,  it  was  an  open  and  avowed 
principle  that  the  rules  of  evidence  and  practice  on  prose- 
cutions for  high  treason,  and  perhaps  for  felony  also,  were 
diffei'ent  from  those  followed  in  ordinary  cases.'  Thus, 
although  by  the  established  usage  of  the  common  law 
from  the  earliest  times,  witnesses  were  sworn,  examined, 
and  cross-examined  in  open  court,  the  judges  refused  to 
compel  their  personal  appearance  in  cases  of  treason,'  hold- 
ing that  it  would  be  opening  a  gap  for  the  destruction  of 
the  king,*  &c.  The  consequence  of  *establishing 
'-  -'  this  distinction  was,  that  on  charges  of  that 

>  3  Hawk.  p.  C.  c.  46,  b.  14,  Ed.  1716;  Bac.   Abr.  Evid.  K.,  Ed.  1736;  Trials 
per  Pais,  389,  390 ;  1  Mod.  288. 

'  See  2  Hawk.  P.  C.  c.  46,  s.  9,  and  the  authorities  in  the  following  notes. 

8  Staundf.  P.  G.  164. 

*  Sir  Walter  Raleigh's  case,  2  Ho.  St.  Tr.   19.     Hallam,  in  his  Constitutional 
History  of  England,  vol.  3,  p.  148,  3nd  Ed.,  speaking  of  the  trial  of  the  Earl  of 
Strafford,  says,  that  "  in  that  age  the  rules  of  evidence,  so  scrupulously  defined 
since,  were  either  very  imperfectly  recognized,  or  continually  transgressed  " 
2.5 
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nature  not  only  was  the  loosest  and  most  dangerous  evi- 
dence  received,  but  tlie  entire  proceedings  were  conducted 
in  a  way  whicti  set  at  defiance  every  principle  of  fairness 
and  justice.  "  Throughout  the  state  trials  before  the 
time  of  the  Commonwealth,"  observes  Mr.  Phillipps,' 
"  the  worst  species  of  hearsay  was  constantly  received ; 
such  as  the  examinations  of  persons  who  might  have 
been  produced  as  witnesses,  or  who  had  been  convicted 
of  capital  offenses,  or  who  had  signed  confessions  in 
the  presence  only  of  the  officers  of  government,  and 
under  the  torture  of  the  rack."  Thus,  in  the  case  of 
Sir  Nicholas  Throckmorton,"  the  principal  evidence  was 
the  deposition  of  a  person  already  convicted  of  treason, 
and  whose  execution  had  been  respited  from  time  to 
time  in  order  to  induce  him  to  accuse  the  prisoner."  And 
among  many  flagrant  misinterpretations  of  the  law  in 
favor  of  the  crown  and  against  the  prisoner,  of  which 
that  trial  is  full,  the  court  unblushingly  declared  that 
the  words  in  the  Statute  of  Treason,  25  Edw.  3,  c. 
2,  stat.  5,  that  persons  accused  of  treason  should 
"  thereof  be  provably  attainted  of  open  deed,  by  people 
of  their  condition,"  meant  that  they  should  be  attainted, 
not  by  verdict  of  a  jury,  but  by  the  evidence  of  per- 
sons already  attainted,  who  declare  the  accused  partici- 
pators in  their  treason,  and  are  thus  "  people  of  their  con- 
dition." '  After  the  Restoration  matters  seem  to  have 
mended ;  the  witnesses  appeared  in  person,  but  the 
practice  of  admitting  proof  at  second-hand  continued,  — 
the  judges  acknowledging  that  it  was  not  evidence,  and 
promising  to  tell  the    jury  so.  °     Thus,    in   Zanghorn's 

'  1  Ph.  Ev.  166,  lOtli  Ed.  »  1  Ph.  Ev.  166, 10th  Ed. 

'  1  Ho.  St.  Tr.  869.  ■•  1  Ho.  St.  Tr.  889. 

s  See  Langhm-n's  case,  7  Ho.  St.  Tr.  441 ;  Lord  William  JSussell's  case,  9  Id. 
608  ;  Algernon  Sidney's  case,  Id.  848  ;  Oharnoek's  case,  12  Id.  1414  and  1454. 
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*Gase^  31  Car.  II.,'  Atkins,  J.,  interposed  while 
a  witness  was  giving  his  testimony,  "  That  is  ^  ^ 

no  evidence  against  the  prisoner,  because  it  is  by  hear- 
say ; "  and  Scroggs,  C.  J.,  added,  "  It  is  right,  and  the 
jury  ought  to  take  notice,  that  what  another  man  said 
is  no  evidence  against  the  prisoner,  for  nothing  will  be 
evidence  against  him  but  what  is  of  his  own  knowledge." 
Notwithstanding  this  language,  to  quote  again  from  Mr. 
Phillipps,"  "  On  the  trials  for  the  Popish  Plot,  the  evi- 
dence consisted  principally  of  a  narrative  of  the  transac- 
tions of  the  supposed  conspirators  in  various  countries, 
collected  during  a  long  period  of  time  from  a  multitude 
of  letters,  the  contents  of  which  were  given  from  recol- 
lection ;  the  witnesses  not  having  taken  a  note  of  any 
part  of  the  letters  at  the  time  of  reading,  not  having  read 
them  for  a  great  number  of  years,  nor  having  been  re- 
quired in  reading  to  notice  their  contents,  and  not  pro- 
ducing one  of  the  letters,  or  a  copy,  or  even  an  extract." 

Origin  of  the,  modern  "  Law  of  JEvidence  "  —  Its  character- 
isbic  feature,  rules  of  evidence  are  rules  of  law  —  Grad- 
ual development  of  this  principle. 
§  116.  The  system  known  in  practice  by  the  title  of 
the  "  Law  of  Evidence  "  began  to  form  about  the  middle 
of  the  seventeenth  century,  —  at  least  this  is  sufficiently 
accurate  for  a  general  view.     The  characteristic  feature 
which  distinguishes  it,  both  from  our  own  ancient  system 
and  those  of  most  other  nations,  is  that  its  rules  of  evi- 

'  7  Ho.  St.  Tr.  441. 

'  1  Ph.  Ev.  106,  loth  Ed.  Prom  the  above  observations  it  follows  that  too 
much  reliance  must  not  be  placed  on  the  valuable  work  called  "  The  State 
Trials,"  as  presenting  a  correct  picture  of  the  ordinary  practice  of  English 
tribunals  before  the  Revolution.  It  should  not  be  forgotten  that  most  of  the 
cases  there  reported  were  prosecutions  for  high  treason,  and  toot  place  in 
times  of  great  excitement. 
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deuce,  botli  primary  and  secondary,  are  in  general  rules 
of  law  ;  wMcli  are  not  to  be  enforced  or  relaxed  at  the 
discretion  of  judges  :  but  are  as  binding  on  the  court, 
juries,  litigants,  and  witnesses,  as  the  rest  of  the  common 
and  statute  law  of  the  land ;  and  that  it  is  only  in  the 
forensic  procedure  which  *regulates  the  manner 
L  -I  and  order  of  offering,  accepting,  and  rejecting 

evidence,  that  a  discretionary  power,  and  even  that  a 
limited  one,  is  vested  in  the  bench.  A  judge,  conse- 
quently, has  now  no  more  right  to  receive  prohibited  evi- 
dence, because  he  thinks  that  by  so  doing  justice  will  be 
advanced  in  the  particular  case,  than  he  has  to  suspend 
the  operation  of  the  Statute  of  Mortmain,  or  to  refuse 
to  permit  an  heir-at-law  to  recover  in  ejectment,  because 
it  appears  that  he  is  amply  provided  for  without  the  land 
in  dispute.  It  must  not,  however,  be  supposed  that  this 
great  principle  became  established  all  at  once ;  and  in- 
deed the  gradual  development  of  our  system  of  judicial 
evidence,  from  the  above  epoch  to  the  present  day,  may 
be  studied  alike  with  advantage  and  pleasure.  To  point 
out  the  various  improvements  and  alterations  that  have 
from  time  to  time  been  effected  in  it,  by  the  courts  and 
the  legislature,  would  far  exceed  the  limits  of  a  mere 
sketch  of  its  progress.  It  will  therefore  be  sufficient  to 
glance  at  a  few  particulars  ;  and  we  shall  proceed  in  the 
first  place  with  the  history,  during  that  period,  of  the  rule 
rejecting  hearsay  evidence. 

History  of  the  rule  rejectdng  hea/rsay  evidence. 

§  117.  Although,  as  already  stated,  the  infirmity  of 
hearsay  evidence  was  generally  acknowledged  in  the 
reign   of    Charles    II.,'    yet    Sir  Matthew  Hale  gave 

'  Seefl!?i<e,§§lia,  115. 
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it  as  his  opinion,  that  where  a  rape  was  committed  on 
a  child  of  tender  years,  the  court  might  receive,  as 
evidence,  the  child's  narrative  of  the  transaction  to  her 
mother  or  other  relations.  At  the  beginning  of  the 
eighteenth  century,  Serjeant  Hawkins  only  ventures  to 
lay  down  the  rule  thus, '  "  *^  seems  agreed  that  what 
a  stranger  has  been  heard  to  say  is  in  strictness  no 
manner  of  evidence  either  for  or  against  a  prisoner ; " 
*and  similar  language  is  used  in  Bacon's  Abrids:-  ^  „ 

r  159 1 

ment.'     Lord  Chief  Baron  Gilbert,  also,  in  his  L  J 

Treatise  on  the  Law  of  Evidence,  composed  about  the 
same  time,  being  it  is  believed  the  earliest  on  the  subject, 
lays  down  that  "  a  mere  hearsay  is  no  evidence ; "  *  "  but 
though  hearsay  be  not  allowed  as  direct  evidence,  yet  it 
may  be  in  corroboration  of  a  witness's  testimony,  to  show 
that  he  affirmed  the  same  thing  before  on  other  occasions, 
and  that  the  witness  is  still  consistent  with  himself."  ° 
Still,  in  1754,  on  the  trial  of  Elizabeth  Canning  for  per- 
jury, we  find  some  rather  elaborately  got  up  evidence 
tendered  and  rejected  by  the  bench,  the  nature  of  which 
seems  to  show  that  the  rule  against  hearsay  was  not  then 
generally  understood  by  the  legal  profession."  Toward 
the  end  of  the  eighteenth  century,  .however,  the  text 
writers  speak  of  the  rule  as  established ; '  but  while 
recognized  as  obligatory,  it  was  not  extended  to  all  the 
cases  which  fall  within  its  principle.  Thus,  so  late  as 
1779,  on  a  trial  for  assault  with  intent  to  ravish  a  very 
young  child,  we  find  Buller,  J.  (himself  the  author  of 
a  Treatise  on  Nisi  Prius),  adopting  the  course  advised  by 
Sir  Matthew  Hale  about  a  century  before,  by  receiving 

>  1  Hale,  P.  9,^34,  635.  » Id.  150. 

'  2  Hawk.  P.  C.  c.  46,  s.  14,  Ed.  1716.  •  19  Ho.  St,  Tr.  343,  343. 

8  Bao.  Abr.  Evid.  (K),  Ed.  1736.  '  Bull.  N.  P.  394;  2Ponb.  Eq.  450. 

<  Gilb.  Ev.  149,  4th  Ed. 
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as  evidence  tlie  information  relative  to  tlie  transaction 
wMcli  tlie  cltHd,  wlio  was  not  examined  as  a  witness,  liad 
given  to  two  other  persons.  The  point  having  been  re- 
served, this  coxirse  was  condemned  by  all  the  Judges ;  and 
a  definite  rule  relative  to  the  testimony  of  children  laid 
down  for  the  future.'  Notwithstanding  which,  it  is  said 
that  so  late  as  1808  the  same  objectionable  kind  of  evi- 
dence was  received  on  an  indictment  for  a  rape  on  a  child 
five  years  old ;  but  on  a  case  reserved,  the  *judges, 
L  '  as  might  have  been  expected,  thought  it  clearly 

inadmissible."  And  an  approved  treatise  of  the  present 
day  informs  us,  that  so  late  as  the  year  1790,  the  rule 
against  the  admission  of  hearsay  evidence  does  not  appear 
to  have  been  settled  with  regard  to  depositions  taken 
before  magistrates  (whether  upon  criminal  charges  or 
upon  other  occasions)  ;  and  several  of  the  exceptions  to 
this  rule  have  been  much  narrowed  within  very  modern 
times.'  The  authors  who  have  written  on  evidence  during 
the  current  century,  all  speak  of  the  i;ule  rejecting  hearsay 
evidence  as  established  and  notorious.*  (a) 

'  B.  V.  Brazier,  1  Leach,  C.  L.  199. 

''  M.  V.  Tucker,  MS. ;  cited  Ph.  &  Am.  Bv.  6,  and  1  Ph.  Ev.  10,  10th  Ed. 

^  1  Ph.  Bv.  165-6,  10th  Bd.  See  Sigham  v.  Mdgway,  10  Bast,  109,  and  the 
cases  there  referred  to  ;  R.  v.  Shiswell,  3  T.  R.  707  ;  B.  v.  Ghadderton,  2  East, 
37 ;  B.  V.  Fry  stone.  Id.  54  ;  B.  v.  AbergwUly,  Id.  63. 

*  3  Ev.  Poth.  283,  284 :  and  see  any  of  the  modern  Treatises. 

(a)  Hearsay  evidence,  as  a  general  rule,  is  not  admissible  to  establish  a  spe- 
cific fact,  that  in  its  nature  can  be  established  by  witnesses  speaking  from  their 
own  knowledge.  Chapin  v.  Taft,  18  Pick.  (Mass.)  379 ;  Page  v.  Parker,  40  N. 
H.  47 ;  Sherwood  v.  Houston,  41  Miss.  59 ;  Parker  v.  State,  7  Blackf.  (Ind.)  292 ; 
Penfield  v.  Oa/rpenter,  13  Johns.  (N.  Y.)  350 ;  Bristol  v.  Dann,  12  Wend.  (N.  T.) 
142 ;  Bailey  v.  Wood,  24  Ga.  164 ;  but  to  this  rule  there  are  numerous  exceptions, 
which  often  render  it  difficult  to  determine  when  the  general  rule  applies,  and 
when  it  does  not.  It  should  be  stated  here,  that  hearsay  evidence  should  never 
be  confounded  with  res  gestm,  and  as  to  what  is  properly  a  part  of  the  res  gestie, 
see  note  under  that  head,  in  vol.  3.  Thus,  hearsay  evidence  is  sometimes 
admissible  to  confirm  statements  made  by  a  witness,  "  to  show  that  he  affirmed 
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Progress  of  other  parts  of  the  law  of  evidence  during  the 
last  and  present  centuries. 

§  118.  Other  parts  of  the  law  of  evidence  are  marked 
by  similar  improvement  during  the  last  and  present  cen- 
turies.    The  enlightened  principle,  that  judicial  oaths  are 

the  same  thing  before,  on  other  occasions,  and  that  he  is  still  constant  to  him- 
self." iZaKtday  V.  iSaJceiinjr,  BuUer's  N.  P.  294.  But- it  should  be  borne  in 
mind  that  this  only  applies  in  cases  where  the  testimony  of  the  witness  is 
sought  to  he  impeached,  by  showing  that  he  has  made  statements  out  of  court 
inconsistent  with  the  evidence  given  by  him  on  trial,  and  even  then  it  is  not  gen- 
erally admissible.  Com.  v.  Jenkins,  8  Gray  (Mass.),  485 ;  Com.  v.  Casey,  3  Brewat. 
(Penn.)  404 ;  Butler  v.  Truslow,  55  Barb.  (N.  T.)  393.  So  hearsay  evidence,  or 
evidence  of  general  reputation  for  truth,  is  admissible  in  impeachment  of  a 
witness.  So  when  the  conduct  of  parties  becomes  material,  evidence  may  be 
given  as  to  what  was  said  or  done  by  them,  at  a  time  when  there  is  nothing  to 
excite  a  suspicion  of  collusion,  or  a  purpose  to  make  evidence.  Thus,  in  an 
action  of  erim.  con.  {Trelavmey  v.  Coleman,  1  B.  &  Aid.  90),  it  was  held  that  let- 
ters written  by  the  wife  to  the  husband,  as  well  as  what  was  said  by  them,  was 
admissible  to  show  their  demeanor  and  conduct  toward  each  other.  In  the 
language  of  Lord  Ellenborough,  "  to  show  whether  they  were  living  on  better 
or  worse  terms."  See  also  Edwards  v.  Crock,  4  Esp.  39,  in  which  it  was  held 
that  such  evidence  must  be  confined  to  letters  that  were  written  before  there 
was  any  suspicion  of  adultery.  So  when  the  animus  with  which  an  act  is 
done  becomes  material,  evidence  may  be  given  not  only  of  the  acts,  but  also  of 
the  declarations  of  the  party  accompanying  the  act,  or  after  it  is  completed. 
Bartram  v.  Stone,  31  Conn.  159.  So  where  it  becomes  material  to  charge  a 
person  with  notice  of  a  given  matter ;  as  that  a  person  living  in  the  same  place 
was  insolvent  at  a  particular  time,  evidence  showing  that  he  was  generally 
reported  to  be,  is  admissible ;  but-  the  insolvency  of  the  party  must  first  be 
established.  Sheen  v.  Bumpstead,  3  Hurl.  &  Colt.  (English)  193 ;  Ward  v.  Sern- 
don,  5  Port.  (Ala.)  383 ;  Stattings  v.  State,  33  Ala.  435 ;  and  it  seems  that  when 
the  fact  in  Issue  is  the  pecuniary  responsibility  of  a  party,  »  witness  may  be 
allowed  to  state  not  only  his  opinion  as  to  the  person's  solvency,  from  his  per- 
sonal acquaintance  with  him,  but  also  what  he  has  learned  in  reference  to  it 
from  reputation  in  the  community  where  he  resides.  Hand  v.  Brown,  18  Vt. 
87 ;  Bank  of  Middlebury  v.  Rutland,  33  id.  414.  So  when  it  becomes  important 
to  show  the  connection  between  facts,  as  to  identify  a  particular  occasion  or  date, 
a  witness  may  state  what  was  said  by  a  third  person,  tending  to  fix  the  fact. 
mil  V.  I^orth,  34  Vt.  604 ;  State  v.  Fox,  25  N.  J.  566 ;  or  when  a  person's  habits 
become  material,  as  for  industry,  sobriety,  etc.,  a  witness  may  not  only  state 
what  he  knows  from  his  own  observation,  but  also  what  he  has  learned  of  the 
person's  reputation  in  that  respect  in  the  community  where  he  lives.    Hid  v. 
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not  to  be  rejected  on  account  of  tlie  witness  holding  errone- 
ous notions  on  religion,  provided  a  mode  of  swearing  be 
found  whicli  he  considers  binding  on  bis  conscience,  was 

North,  ante  ;  "but  the/aci  of  solvency  or  insolvency  cannot  generally  be  estab- 
lished by  sucb  evidence.  It  is  merely  admissible  as  tending  to  show  that  the 
parties  had  notice  or  knowledge  of  the  fact,  or  might  have  had  by  reasonable 
inquiry.  Bank  of  Middlebury  v.  Rutland,  ante  ;  Walker  v.  Forbes,  25  Ala.  139  ; 
Molyneaux  v.  (Jollier,  13  Ga.  406 ;  but  in  Mussinger  v.  Krwx,  8  Minn.  140,  it  was 
held  admissible  to  prove  the  fact.  So  in  Angell  v.  Bosenburg,  12  Mich.  241,  it 
was  held  that  such  evidence  is  admissible  to  show  not  only  a  person's  pecu- 
niary standing  under  certain  circumstances  —  as  an  assignee  —  but  even  hia 
actual  insolvency,  to  establish  fraud  in  the  making  of  the  assignment. 

So,  where  it  becomes  important  to  show  that  notice  was  given  to  a  party 
of  a  particular  fact,  or  that  certain  inquiries  were  made  of  him  material  to  one 
of  the  parties,  as  when  an  indorsee,  before  taking  a  note,  sends  it  by  messenger 
to  the  maker,  with  instructions  to  inquire  whether  it  is  business  paper,  the 
indorsee,  after  establishing  such  facts,  may  show  what  the  messenger  said  on 
his  return,  by  any  person  who  heard  the. report,  not  only  to  show  that  such 
representations  were  made,  but  also  to  show  that  the  answer  was  commani- 
cated  to  him  before  he  took  the  note ;  Bobbins  v.  Richardson,  2  Bosw.  (N.  T.  S.  C.) 
248 ;  so  that  a  person  was  reputed  to  be  a  negro  trader;  Taylor  v.  Horsey,  5  Harr. 
(Del.)  131;  or  had  any  general  reputation  that  is  in  any  wise  material  to  the  issue 
or  collateral  questions.     Stattings  v.  State,  33  Ala.  425. 

In  Jones  v.  Hatchett  14  Ala.  743,  evidence  that  the  burning  of  a  cotton  ware- 
house was  generally  known  in  the  town  was  admitted,  as  raising  a  presump- 
tion that  the  defendant,  who  lived  some  twenty  or  thirty  miles  away,  knew  the 
fact  two  months  afterward,  when  he  executed  his  note  for  an  advance  on  cot- 
ton that  he  had  stored  there,  and  which  was  burned  in  the  fire. 

It  is  impossible  to  give  all  the  instances  in  which  such  evidence  may  be 
given,  as  its  admission  in  a  given  case  rests  largely  in  the  discretion  of  the 
court,  and  depends  upon  its  materiality,  and  the  purpose  for  which  it  as 
ofiiBred,  but  there  are  certain  general  exceptions  to  the  rule.as  well  established 
as  the  rule  itself. 

Thus  it  is  a  general  rule  that  in  matters  of  general  or  public  interest,  popu- 
lar reputation  or  opinion,  or  the  declarations  of  deceased  witnesses,  if  made  with- 
out reasonable  suspicion  of  partiality  or  collusion,  will  be  received  as  compe- 
tent and  credible  evidence.  Wright  v.  Tatham,  7  Ad.  &  El.  360 ;  Jennings  v. 
People,  8  Mich.  81 ;  Toole  v.  Peterson,  9  Ired.  (N.  C.)  180. 

" The  principle  "  said  Coltmau,  J.,  in  Wright  Y.  Tatham,  ante,  "on  which  I 
conceive  this  exception  to  rest,  is  this,  that  the  reputation  can  hardly  exist 
■without  the  concurrence  of  many  parties  interested  to  investigate  the  subject, 
and  such  concurrence  is  presumptive  evidence  of  the  existence  of  an  ancient 
right,  of  which,  in  most  cases,  direct  proof  can  no  longer  be  given,  and  ought 
not  to  be  expected  ;  a  restriction  now  generally  admitted  as  limiting  the  excep- 
tion is  this,  that  the  right  claimed  must  be  of  a  public  nature,  aflfecting  a  con- 
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fully  established  by  the  great  case  of  Omychund  v.  Bar- 
her  in  1745.'  In  later  times,  also,  relief  has  been  given  to 
particular  classes  of  persons,  who  object  on  conscientious 

»  1  Atk.  21 ;  1  Willes,  538;  Wils.  84. 

siderable  number  of  persona  ; "  and  Alderson,  Baron,  in  the  Exchequer,  in  the 
same  case,  4  Bing.  (N.  C.)  538,  in  commenting  upon  the  value  of  such  evidence, 
and  the  safeguards  afforded  as  to  its  verity,  said : 

"  The  general  interest  which  belongs  to  the  subject  would  lead  to  immediate 
contradiction  from  others  unless  the  statements  proved  were  true  ;  and  the 
public  nature  of  the  right  excludes  the  probability  of  individual  bias,  and 
makes  the  sanction  of  an  oath  less  necessary."  See  Powell  on  Evidence,  63,  64; 
Weeks  v.  Sparks,  1  M.  &  S.  679. 

Thus  traditionary  reputation  is  admissible  to  establish  the  boundary  between 
two  parishes  ;  Morewood  v.  Wood,  14  East,  331 ;  Reg.  v.  Sutton,  8  Ad.  &  El.  516  ; 
Newcastle  v.  Broxtome  4  B.  &  Ad.  373;  family  traditions  to  prove  a  boundary, 
but  not  to  establish  title  ;  Glines'  Heirs  v.  Catron,  32  Gratt.  378  ;  and  old  maps 
are  admissible  for  that  purpose  where  they  have  been  kept  in  such  a  manner 
as  to  indicate  that  they  have  been  generally  recognized  and  acted  upon  by  the 
parties ;  Dunn  v.  Hayes,  31  Me.  76;  Jackson  v.  Frost,  5  Cow.  (N.  Y.)  346  ;  Penny 
Pat.  Landing  v.  PMladelpUa,  16  Penn.  St.  69  ;  Gilbert's  Ev.  77  ;  3  Pothier,  393; 
as  maps  annexed  to  deeds  of  property  where  both  derive  title  from  same  grantor, 
Crawford  v.  Loper,  35  Barb.  (N.  Y.)  449  ;  but  otherwise  as  to  private  maps  or 
plots,  even  though  annexed  to  a  deed,  if  not  recorded  with  it ;  Sfiirras  v.  Caig, 
7  Cranch  (U.  S.),  34 ;  Griffith  v.  Tuckhouser,  Peters  (U.  S.  C.  C),  418 ;  other- 
wise  they  must  be  shown  to  have  been  made  by  public  authority,  or  some  per- 
son having  personal  knowledge  of  the  matters  therein  shown.  Their  cor- 
rectness must  appear  either  from  positive  proof  or  fair  presumption,  and  this  is 
so  whether  ancient  or  modern.  Johnson  v.  Jones,  1  Black.  (U.  S.)  209 ;  Stein  v. 
AsKby,  24  Ala.  531 ;  Jackson  v.  Van  Dyke,  1  N.  J.  28 ;  Smith  v.  Strong,  14 
Pick.  (Mass.)  138;  Surgett  v.  Doe,2i  Miss.  118;  Oom.Y.  Alburger,  1  Whart. 
(Penn.)  469  ;  Wood  v.  Willavd,  36  Vt.  83 ;  iJ.iJ.  Co.  v.  Banker,  44111.  36  ;  Mitch- 
ell V.  Churchman,  4  Humph.  (Tenu.)  318.  And  reprints  of  old  maps,  by  one 
who  has  no  personal  knowledge  of  the  subject,  are  not  admissible.  Chirac  v. 
Beinecker,  2  Pet.  (U.  S.)  619 ;  Hammond  v.  Broadstreet,  23  L.  J.  (Ex.)  382. 

So  it  is  competent  to  show  the  market  price  of  articles  on  a  given  day,  by  a 
newspaper  containing  a  price  current ;  CUquot's  Champagne,  3  Wall.  (TJ.  S.) 
114;  Sissonv.  Cleveland  B.  B.  Co.,  14  Mich.  489  ;  HenkU  v.  State,  21  111.  338 ; 
so  to  show  the  arrival  and  departure  of  trains  from  a  place  ;  Com.  v.  Robinson, 
1  Gray  (Mass.),  555  ;  so  to  show  that  a  certain  house  was  kept  as  a  public  house 
at  a  certain  time,  an  advertisement  at  and  before  that  time,  inserted  in  a  news- 
paper, by  the  proprietor,  is  competent  evidence  ;  Stringer  v.  Bams,  35  Cal.  85  ; 
but,  where  a  party  seeks  to  use  an  advertisement  in  a  newspaper  as  evidence 
against  a  party  or  his  privies,  he  must  first  show  that  it  in  fact  emanated 
from  him ;  Somerwell  v.  HaH,  3  H.  &  M.  (Md.)  596 ;  Mann  v.  Bussell,  11  111. 
26 
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grounds  to  the  taking  oaths  in  any  shape."  So  the  incom- 
petency of  witnesses,  on  the  ground  of  interest,  was  extri- 
cated from  the  chaos  of  conflicting  authority  in  which  it  lay 

1  Infra,  bk.  3,  pt.  1,  ch.  2. 

586 ;  so  to  show  the  expectation  of  life  at  a  certain  age,  printed  copies  of  the 
Carlisle  table  are  competent  evidence;  Donaldson  v.  Miss.,  etc.,  B.  B.  Go.,  18 
loWa,  280  ;  but  neither  books,  newspapers,  or  other  printed  matter  not  pub- 
lished under  authority,  are  admissible  to  establish  facts  of  history,  science,  or 
any  facts  that  can  be  proved  by  witnesses  having  knowledge  of  the  subject ; 
Wood  V.  Bank,  14  N.  H.  101 ;  Ashworth  v.  KUtredge,  12  Cash.  (Mass.)  193 ; 
Carter  v.  State,  2  Ind.  617 ;  but  as  to  medical  works,  see  Meeckle  v.  State,  37 
Ala.  139  ;  Bowman  v.  Woods,  1  Greene  (Iowa),  441 ;  so  hearsay  evidence  is  com- 
petent to  prove  the  death  of  a  person.  Thus,  in  Mason  v.  Fitter,  45  Vt.  29,  it 
was  held  that  a  wife's  testimony  that  her  husband  died  at  a  certain  time,  but 
that  the  only  knowledge  she  had  on  the  subject  was  what  had  been  told  her 
by  his  folks,  was  competent  to  be  given  on  the  question  of  the  husband's  death. 
See,  also,  Secrist  v.  Green,  3  Wall.  (U.  S.)  744  ;  Jackson  v.  Bonehan,  15  Johns. 
(N.  T.)  226  ;  Morrill  v.  Foster,  83  N.  H.  879  ;  Anderson  v.  Parker,  6  Cal.  197  ; 
Morton  v.  Barrett,  19  Me.  109  ;  Eastman  v.  Martin,  19  N.  H.  152 ;  Hummell  v. 
Brown,  24  Penn.  St.  310  ;  Wilson  v.  Brownlee,  24  Ark.  586  ;  Scott  v.  Batcliffe,  5 
Peters  (XJ.  S.),  81 ;  so  general  reputation  as  to  the  legitimacy  of  a  person  is 
competent  evidence  ;  Gaines  v.  I^ew  Orleans,  6  Wall.  (U.  S.)  643  ;  StegaM  v.  Ste- 
gall,  2  Brock.  (U.  S.)  256 ;  so  the  declarations  of  a  deceased  member  of  the  family 
are  competent  evidence  upon  the  question  of  legitimacy  ;  Jewell  v.  Jewell,  17 
Peters  (U.  S.),  218  ;  or  the  declarations  of  a  father,  deceased ;  Gaines  v.  New 
Orleans,  ante  ;  or  of  a  mother,  if  deceased  ;  Stegall  v.  Stegall,  ante ;  so  a  mar- 
riage may  be  proved  by  general  reputation,  or  the  declarations  of  a  deceased 
member  of  the  family  ;  Morgan  v.  Purnell,  4  Hawks.  (N.  C.)  95  ;  but  that  parties 
living  together  as  husband  and  wife  were  not  married,  cannot  be  proviid  by 
reputation  or  belief  ;  Henderson  v.  Oargill,  31  Miss.  367  ;  Carrie  v.  Gumming, 
26  Ga.  690. 

Hearsay  evidence  is  admissible  to  prove  pedigree,  when  the  facts  are  ancient 
and  not  susceptible  of  better  proof  ;  Moers  v.  Bunker,  29  N.  H.  420 ;  Jackson  v. 
Oooly,  8  Johns.  (N.  Y.)  128  ;  Conjolle  v.  Ferrie,  26  Barb.  (N.  Y.)  177 ;  Greenwood 
V.  Spiller,  3  111.  503  ;  Kelly  v.  McGuire,  15  Ark.  555  ;  Westfield  v.  Warren,  8  N. 
J.  349  ;  Speed  v.  Brooks,  7  J.  J.  Marsh.  (Ky.)119;  Crawford  y.  Blackburn,  17 
Md.  49  ;  Kaywood  v.  Barnett,  3  Dev.  &  B.  (N.  C.)  91.  See  note  on  pedigree, 
vol.  3 ;  also  to  establish  ancient  boundaries  ;  Wood  v.  WiUard,  37  Vt.  377 ; 
Adams  v.  Stagnan,  34  N.  H.  405 ;  Wooster  v.  Butler,  13  Conn.  809 ;  Sail  v. 
Gittings,  2  H.  &  J.  (Md.)  113  ;  St.  Louis  v.  Bisley,  40  Mo.  356  ;  Bibble  v.  Bogers, 
13  Wend.  (N.  Y.)  536;  but  not  to  establish  title;  We7idell  v.  Abbott,  43  N.  H. 
349  ;  Porter  v.  Warner,  3  Boot  (Conn,),  33. 

Of  the  character  or  value  of  this  class  of  evidence,  it  is  not  important,  in 
view  of  the  very  general  rule  admitting  it,  to  say  much,  as  there  is  but  little 
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involved,  and  placed  on  at  least  an  intelligible  footing,  by 
the  case  of  Bent  v.  Baker^  in  1789,  and  other  decisions 
of  that  period.     In  our  own  time  this  latter  subject  has 

'3T.  R.  37.     See  Ph.  &  Am.  Ev.  74,  7.5. 

prospect  that  any  thing  that  can  be  said  will  change  the  rule  or  stay  the  rapid 
relaxation  of  the  rule  opposed  to  its  admission,  but  I  cannot  forbear  giving 
what  was  said  by  Mr.  Stuart,  in  a  letter  addressed  to  Lord  Mansfield,  upon  the 
inefficiency  of  such  evidence.  The  occasion  of  this  letter  was  the  admission  of 
some  very  loose  hearsay  evidence  in  the  Douglass  Case. 

"  Hearsay  evidence,"  said  he,  "  is,  in  general,  of  very  little  consequence,  and 
ought  never  to  be  regarded  except  when,  for  want  of  direct  and  positive  proof, 
the  judge  is  necessitated  to  give  a  determination  even  upon  sach  slight  proba- 
bilities as  are  laid  before,  him.  For,  besides  tliat  testimony  of  this  kind  is 
weakened  by  its  removal  from  its  first  source,  it  is  liable  from  its  very  nature 
to  important  objections  which  greatly  diminish  its  authority.  Very  few  per- 
sons impose  on  themselves  such  strict  rules  of  veracity  that  every  word  that 
drops  from  them  in  conversation  can  be  regarded  as  a  judicial  testimony. 
Vanity,  self-interest,  love  of  talkativeness,  a  variety  of  motives  even  the  most 
frivolous,  make  people  indulge  themselves  in  fictions  of  this  nature,  and  they 
think  themselves  the  more  secure  both  because  a  detection  is  'not  attended 
with  any  important  consequences,  and  because  their  companions  never  dream  of 
sifting  their  story  or  examining  circumstances,  so  as  to  make  detection  possible. 

"  If  such  narratives  have  small  authority  when  repeated  at  first  hand,  what 
weight  is  due  to  them  when  repeated  after  an  interval  of  many  years,  by  per- 
sons in  no  way  interested  in  the  original  event  ?  The  memory  of  men  is  never 
so  tenacious  as  to  retain,  with  any  tolerable  exactness,  circumstances  which 
entered  merely  by  the  ear,  which  could  at  first  make  but  a  slight  impression 
upon  them,  and  which  they  never,  during  a  very  long  interval,  had  any  occa- 
sion to  recollect.  Every  person's  experience  may  convince  him  that  no  con- 
versation was  ever  repeated  by  four  or  five  persons,  even  next  day,  without 
some  material  variations,  and,  sometimes,  contradictions  in  the  circumstances. 
But  if  innocent  error  be  so  natural,  and  even  unavoidable  in  such  testimony, 
what  must  be  the  case  where  the  least  suspicion  of  fraud,  or  corruption,  or 
even  partiality  is  allowed  to  enter  ?  A  person  who  relates  a  hearsay  is  not 
obliged  to  enter  into  any  particulars,  to  answer  any  questions,  to  solve 
any  difficulties,  to  reconcile  any  contradictions,  to  explain  any  obscurities,  to 
remove  any  ambiguities ;  he  entrenches  himself  in  the  simple  assertion  that  he 
was  told  so,  and  leaves  the  burden  entered  on  his  dead  or  absent  author."  See 
Mr.  Evans'  Notes  to  Pothier,  Vol.  3,  p.  396." 

That  this  class  of  evidence  should  be  rigidly  scanned,  and  carefully  weighed, 
where  any  important  result  depends  upon  the  issue,  is  a  fact  that  readily  sug- 
gests itself  to  the  mind  of  every  person.  There  is  such  extreme  danger  that  it 
is  unreliable,  if  not  fabricated,  that  it  should  always  be  received  and  scanned 
with  suspicious  caution. 
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*attracted  mucb.  attention  —  the  doctrine  of  the 
•-  -•  incompetency  of  witnesses  having  been  attacked 

in  toto  as  improper  and  mischievous/  and  being  now  al- 
most annihilated."  By  various  recent  statutes  also  many 
species  of  documents  liave  been  invested  with  the  char- 
acter of  public  documents,  and  made  evidence  against  all 
persons  of  the  facts  which  they  record  or  attest ; '  the  proof 
of  public  documents  in  general  has  been  rendered  more 
simple  and  less  expensive  ;*  proof  of  certain  things  which 
it  may  fairly  be  deemed  needless  to  prove,  has  been  dis- 
pensed with ; '  liberal  powers  of  amending  variances  at 
trials  have  been  vested  in  tribunals ;  °  and  more  effective 
means  afforded  to  litigants,  of  getting  at  evidence  in.  the 
custody  or  under  the  control  of  the  opposite  party.' 
While  these  alterations  must  on  the  whole  be  viewed  as 
improvements,  it  may  be  a  question  whether  they  have 
not,  in  some  cases,  been  carried  too  far.  The  principle 
which  attaches  so  much  faith  to  public  documents,  for 
instance,  rests  in  a  great  degree  on  the  rule, —  "  Omnia 
praesumuntur  ritfe  esse  acta," —  a  maxim  unquestionably 
just  when  restrained  within  its  due  limits,  but  which 
loses  much  of  its  force  when  the  document  is  only  of  a 
quasi  public  nature,  i.  e.,  drawn  up  by  individuals  acting 
in  some  sense  indeed  on  the  part  of  the  public,  but  having 

'  Benth.  Jud.  Ev.  vol.  i.  1-15 ;  vol.  v.  1-191,  &c.,  &c. ;  Taylor.  Ev.  §§  1310  et 
seq.,  4tli  Ed.     See  this  subject  considered  infrd,  bk.  2,  pt.  1,  ch.  3. 

« Infra,  bk.  3,  pt.  1,  ch.  3. 

'  8  &  9  Vict.  ^.  16 ;  14  &  15  Vict.  c.  99 ;  17  &  18  Vict.  c.  104 ;  25  &  36  Vict.  e. 
67,  &c. 

4  8  &  9  Vict.  c.  113 ;  14  &  15  Vict.  co.  99  and  100 ;  17  &  18  Vict.  c.  104,  ss.  107, 
138, 175,  N.  8,  349,  377 ;  18  &  19  Vict.  c.  91,  s.  15 ;  30  &  31  Vict.  c.  77,  b.  91 ;  81 
&  33  Vict.  cc.  87  and  54. 

'  8  &  9  Vict.  0.  113 ;  11  &  13  Vict.  c.  43,  s.  17 ;  14  &  15  Vict.  c.  99 ;  17  &  18 
Vict.  c.  104,  s.  370,  &c. 

»  7ra/ra,  bk.  3,  pt.  l,cli.  S. 

'  14  &  15  Vict.  c.  99,  s.  6 ;  17  &  18  Vict.  c.  135,  sa.  50,  51  et  seq. 
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a  personal  interest  in  the  existence  of  tlie  facts  they  pro- 
fess to  record  or  attest;  and  there  is  another  maxim 
equally  *valuable  which  must  not  be  lost  sight  ^  „ 

.  .  .  &         r  *  •|^g2  ] 

of, —  "  Res  inter  alios  acta  alteri  nocere  non  de-  '-  ' 

bet."  In  one  instance  at  least  —  that  relating  to  entries 
in  the  official  log-books  of  merchant  ships  —  the  legisla- 
ture found  it  necessary  to  retrace  its  steps  in  this  respect ; ' 
and  several  cases  illustrate  the  danger  of  the  enactments 
in  the  8  &  9  Vict.  c.  16,  s.  28,  and  25  &  26  Vict.  c.  89,  s. 
37,  which,  in  an  action  by  a  railway  company  for  calls, 
render  the  register  of  shareholders  pri7nd  facie  evidence 
of  the  defendant  being  a  shareholder,  and  of  the  number 
and  amount  of  his  shares."  And,  lastly,  by  "  The  Com- 
mon Law  Procedure  Act,  1854," '  various  anomalies  have 
been  removed  from  the  forensic  procedure  affecting  our 
law  of  evidence,  and  the  system  itself  brought  more  into 
harmony  with  its  own  principles.  The  value  of  this 
statute  was  much  impaired,  by  its  operation  being  con- 
fined to  the  evidence  given  in  civil  cases ;  *  but  this  has 
been  remedied  by  the  24  &.  25  Vict.  c.  66,  the  28  Vict.  c. 
18,  and  the  32  &,  33  Vict.  c.  68. 

'  See  the  13  &  14  Vict.  c.  93,  ss.  85-93,  and  the  alterations  introduced  by  the 
amending  act,  14  &  15  Vict.  u.  96,  s.  27.  Both  these  statutes  are  repealed  by 
the  17  &  18  Vict.  c.  120  ;  and  by  the  Merchant  Shipping  Act,  17  &  18  Vict.  c. 
104,  ss.  244  and  285,  the  provisions  in  the  14  &  15  Vict.  c.  96,  s.  27,  as  to  the  ad- 
missibility in  evidence  of  the  official  log-books  of  merchant  vessels,  have  been 
re-enacted  with  still  further  improvements. 

«  Waterford  Sailway  Company  v.  PidcocJe,  8  Exch.  279  ;  Wixon  v.  Brownlow, 
3  H.  &  N.  686.  In  Dariy  v.  Ouseley,  2  Jurist,  N.  S.  497,  499,  also.  Pollock,  C.  B., 
said  that  there  vrere  many  instances  of  the  names  of  persons  having  been  in- 
serted without  their  knowledge  in  the  books  of  railway  companies. 

8 17  &  18  Vict.  c.  125 ,  ss.  22-27. 

*  Sect.  103. 
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Cause  of  the  slow  development  of  the  law  of  evidence  in 
England —  The  substantive  rules  of  law  come  to  ma- 
turity before  the  adjective — Secondary  causes  of  the 
establishment  of  owr  modern  system  of  evidence. 

§  119.  The  slow  development  of  the  law  of  evidence, 
compared  with  the  other  branches  of  our  jurisprudence, 
seems  a  natural  consequence  of  the  general  principle, 
that  in  every  nation  the  substantive  rules  of  law  arrive 
at  maturity  before  the  adjective.  The  reason  is  obvious. 
*Kules  defining  the  rights  of  persons  and  prop- 
•-  -'  erty,  or  creating  offenses  and  assigning  their 

punishment,  are  almost  coeval  with  the  existence  of 
civil  society ;  while  the  procedure,  or  mode  of  enforcing 
rights  and  carrying  the  sanctions  of  penal  law  into  effect, 
are  usually  left  for  a  long  time,  and  to  a  certain  extent 
ever  must  be  left,  to  the  discretion  of  the  persons  intrusted 
with  the  administration  of  justice.  But  our  modern  sys- 
tem of  evidence  probably  owes  its  establishment  to  the 
following  secondary  causes :  —  1.  The  independence  of  the 
judges  on  the  crown,  begun  by  the  12  &  13  Will.  3,  c.  2, 
s.  3,  and  completed  by  the  1  Geo.  3,  c.  23,  which  naturally 
had  a  considerable  effect  in  preventing  artificial  distinc- 
tions being  made  between  the  proofs  in  state  prosecutions 
and  in  other  cases.  2.  The  allowing  persons  accused  of 
treason  or  felony  the  right  of  being  defended  by  counsel ;' 
the  necessary  consequence  of  which  was  that  objections 
to  the  admissibility  of  evidence  were  much  more  fre- 
quently taken,  the   attention  of  the  judges  was  more 

•  In  treason,  by  7  &  8  Will.  3,  c.  3,  o.  1  ;  and  30  Geo.  2,  o.  SO.  Altliougli 
persons  accused  of  felony  were  not  allowed  to  make  their  full  defense  by  coun- 
sel until  the  6  &  7  Will.  4,  c.  114,  yet  for  a  long  time  before  that  statute,  coun- 
sel were  allowed  to  take  and  to  argue  legal  objections  for  them,  and  even  by 
connivance  to  examine  and  cross-examine  witnesses.     See  bk.  4,  pt.  1. 
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directed  to  the  subject  of  evidence,  their  judgments  were 
better  considered,  and  their  decisions  more  fully  reported, 
and  better  remembered.  3.  And  principally,  the  gradual 
change  effected  in  the  constitution  of  the  common  law 
tribunal  for  the  trial  of  matters  of  fact.  As  Serjeant 
Stephens  observes,  "  it  is  a  matter  clear  beyond  dispute 
(but  one  that  has  perhaps  been  too  little  noticed  in  works 
that  treat  of  the  origin  of  our  laws)  that  the  jury  anciently 
consisted  of  persons  who  were  witnesses  to  the  facts,  or  at 
least  in  some  measure  personally  cogni'zani  of  them ;  and 
who,  *consequently,  in  their  verdict  gave,  not 
(as  now)  the  conclusion  of  their  judgment  upon  ^  ^ 

facts  proved  before  them  in  the  cause  —  but  their  testi- 
mony as  to  facts  which  they  had  antecedently  known." ' 
This  circumstance,  which  is  a  key  to  so  many  of  the  com- 
mon-law rules  of  pleading,  will  throw  considerable  light 
on  our  system  of  judicial  evidence.  That  the  jury  were 
witnesses  of  a  particular  kind,  at  least  as  late  as  the  reign 
of  Edw.  I.,  and  that  they  had  ceased  to  be  such  in  that 
of  Charles  II.,  perhaps  much  sooner,  is  indisputable.  But 
in  the  meantime  the  system  was  in  a  sort  of  transition 

'  Stepli.  Plead.  145,  5tli  Ed.  See,  also,  Id.  480,  and  Append,  note  33.  To  Ills 
authorities,  which  are  indeed  conclusive  enough  on  this  matter,  we  add  the  fol- 
lowing: It  was  agreed  by  the  court  \TiIiolfe^.Ha/m/pAen,T.  34  Hen.  VIII.  I)yer, 
53  b,  pi.  11,  that  the  plaintiff  in  attaint  could  not  give  more  evidence  nor  call 
more  witnesses  than  he  had  given  to  the  petit  j  ury,  but  e  contra  the  defendant 
might  give  more  in  affirmance  of  the  first  verdict.  The  functions  of  jurors  and 
the  distinction  between  them  and  other  witnesses  is  strikingly  pointed  out  in 
23  Ass.  pi.  11.  It  was  proposed  to  challenge  a  witness  to  a  deed  because  he  was 
cousin  to  the  plaintiff.  "  Bt  non  allocatur,  for  the  witnesses  are  not  challenge- 
able, because  the  verdict  shall  not  be  received  from  them,  but  from  those  of 
the  assize,  and  the  witnesses  were  sworn  simply  to  say  the  truth,  without  say- 
ing to  their  knowledge  (a  lour  estient),  for  they  ought  to  testify  nothing  but 
what  they  see  and  Tiewr."  The  same  was  held  in  the  13  Ass.  pi.  11  &  41,  in  the 
former  of  which  we  are  told,  "  The  assize  (the  jury)  came  and  were  charged  to 
say  the  truth  of  their  knowledge  (a  lour  science),  and  the  witnesses  without 
.  their  knowledge  (sans  lour  scient),  to  say  the  truth  and  loyally  inform  the 
inquest."     See,  also,  11  Ass.  pi.  19. 
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,  state  : '  and  it  was  not  until  the  final  *d.etermina- 
r     165  1     . 
'-  -■  tion  of  that  state  that  the  rules  of  evidence, 

which  depend  so  much  on  the  functions  of  the  component 

■'  The  authorities  in  the  last  note  show  how  this  stood  in  the  time  of  our 
early  Plantagenet  monarchs ;  the  celebrated  judgment  of  Vaughan,  C.  J.,  in 
Blishell's  case,  Vaugh.  135,  fixes  the  practice  in  the  latter  part  of  the  seven- 
teenth century,  nearly  as  it  exists  at  the  present  day.  The  difficulty  is  to  trace 
its  progress  in  the  intervening  period.  Portescue,  De  Laud.  Leg.  Ang.  cc.  26, 
32,  toward  the  close  of  the  fifteenth  century,  considers  the  jury  in  the  light  of 
witnesses.  Vavisor,  J.,  »  little  later,  in  the  14  Hen.  VII.,  29  b,  pi.  4,  2  Kol. 
Ab.  677,  pi.  27  ;  and  Brooke,  Recorder  of  London,  arguendo,  in  the  middle  of 
the  next  century,  Reniger  v.  Fogassa,  Plowd.  12,  H.  4  Edw.  VI.,  state  it  as  clear 
that  a  jury  may  find  their  verdict  without  any  evidence  laid  before  them.  So 
Staundf.  P.  C.  130  a,  speaking  of  the  stat.  1  Edw.  6,  c.  12,  says,  "  Mes  bien 
garda  le  iuge,  quant  tielx  parolx  sont  mises  in  lenditement,  que  ceux  qui 
donont  euidence,  les  dites  parolx  biB  et  substantialment  prouont  per  lour  eui- 
dence,  auxi  auant  come  le  principal  fact,  et  sils  ne  font,  lessa  le  iuge  admo- 
nisher  le  iury  de  ceo,  s.  que  il  ny  ad  ascun  proofe  de  tielx  polx  per  le  euidence, 
et  per  taut  nient  tenus  de  le  trouer,  sils  ne  conusteront  c"  de  eux  mesmes." 
"  Albeit  by  the  common  law,"  says  Sir  Edward  Coke,  3  Inst.  163,  "  trial  of 
matters  of  fact  is  by  the  verdict  of  twelve  men,  &c.,  and  depositions  of  wit- 
nesses is  but  evidenced  to  them ;  yet,  for  that  most  commonly  juries  are  led  by 
deposition  of  witnesses,  &c."  So  late  as  the  17  Jao.  1.  (1619)  Hobart,  C.  J.,  says 
(Darcy  v.  Leigh,  Hob.  335),  that  he  "  observed  the  wisdom  of  the  common  law 
did  allow  none  to  be  a  juryman  in  estate  probanda,  that  was  not  forty -two 
years  ;  for  he  tried  things  twenty-one  years  past,  and  is  not  to  be  a  juror  till  he 
be  twenty-one  years.  "And  iu  Style's  Prac.  Reg.  335, 4th  Ed.  "  A  iurymay  finda 
thing  which  is  not  given  unto  them  in  evidence,  if  they  do  know  it  of  their 
own  knowledge,  M.  22  Car.  B.  R.  For  they  may  inform  themselves  of  the 
truth  of  the  fact  they  are  to  try  by  all  possible  and  lawful  means  they  can, 
and  are  not  solely  tied  to  the  evidence  given  at  the  bar."  On  the  other  hand, 
however,  we  find  a  case  of  Lee  v.  Savile,  in  Clayton's  Pleas  of  Assize,  31,  pi.  54, 
Summer  Assizes,  11  Car.  I.  (1635),  where  it  is  stated  that  "  the  judge"  (Bark- 
ley)  "  did  put  back  the  jury  twice  because  they  offered  their  verdict  contrary  to 
their  evidence,"  The  following  case  is  reported  in  1  Lilly,  Pr.  Reg.  552.  "  If 
any  one  of  the  jury  that  is  sworn  to  try  the  issue  be  desired  to  give  his  testi- 
mony concerning  some  matter  of  fact,  that  lies  in  his  particular  knowledge  and 
concerns  the  matter  in  question,  as  evidence  to  his  fellow  jurors,  the  court  will 
have  him  examined  openly  iu  court  upon  his  oath  touching  his  knowledge 
therein,  and  he  is  not  to  deliver  his  testimony  in  private  unto  his  fellow 
jurors  ;  31  Oct.  1650,  Mich.  B.  S.  &c."  And  in  Wood  v.  Ounston,  M.  1655,  Sty. 
466,  referred  to  in  Boe  v.  Hawkes,  1  Lev.  97,  a  motion  for  a  new  trial  having 
been  made  on  the  ground  of  excessive  damages,  and  that  the  jury  had 
favored  the  plaintiff;  it  was  objected,  that  "  after  verdict  the  partiality  of  the 
jury  ought  not  to  be  questioned,  nor  is  there  any  precedent  for  it  iu  our  books 
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*part8  of  the  Judicial  tribunal  being  clearly- 
defined,  could  assume  a  permanent  and  consist-  ^  -I 
ent  form.      Other  causes   may  have   contributed,  and 
indeed  the  above  are  only  ofEered  in  the  way  of  specula- 
tion. 

Tlie  English  system  of  judicial  evidence  a  nolle  one,  tahen 
as  a  tvhole — Defects  in  the  system. 

§  1 20.  But,  whatever  the  age  or  origin  of  our  system 
of  judicial  evidence,  it  is  on  the  whole  a  noble  one,  and 
may  fearlessly  challenge  comparison  with  all  others.  Its 
principal  features  stand  out  in  strong  and  fine  relief,  while 
its  leading  rules  are  based  on  the  most  indisputable  prin- 
ciples of  truth  and  common  sense.  It  must  not,  however, 
even  with  all  the  improvements  of  modern  legislation,  be 
supposed  perfect ;  on  the  contrary,  it  still  has  defects 
which  its  well-wishers  behold  with  regret.  The  applica- 
tion of  its  great  rules  having  occasionally  fallen  to  the  lot 
of  unskillful  or  careless  hands,  the  general  outline  has 
been  in  some  places  badly  filled  up,  lines  cross  that  ought 
to  bound  the  domain  of  principles  just  in  themselves,  and 
the  extension  of  which  to  cases  where  they  are  inapplicable 
has  frequently  been  productive  of  injustice,  and  exposed 
the  whole  system  to  censure.  Add  to  this,  that  the  compar- 

of  the  law,  and  it  would  be  of  dangerous  consequence  if  it  sliould  be  suffered, 
and  tbe  greatness  of  the  damages  given  can  be  no  cause  for  a  new  trial ;  "  but 
Glyn,  C.  J.,  said,  "  It  is  in  the  discretion  of  the  court  in  some  cases  to  grant  a 
new  trial,  but  this  must  be  a  judicial,  and  not  an  arbitrary  discretion,  and  it  is 
frequent  in  our  books  for  the  court  to  take  notice  of  miscarriages  of  juries,  and 
to  grant  new  trials  upon  them,  and  it  is  for  the  people's  benefit  that  it  should 
be  so,  for  a  jury  may  sometimes  by  indirect  dealings  be  moved  to  side  with 
one  party,  and  not  to  be  indifferent  betwixt  them,  but  it  cannot  be  so  intended 
of  the  court."  In  Bouyly  '^.Boorne,!  Str.  393,  however,  the  court  said  the 
power  of  granting  a  new  trial  even  in  superior  courts  "  is  not  of  any  great 
standing,  the  first  instance  of  any  new  trial  being  in  Stiles."  These  authori- 
ties are  far  from  exhausting  the  subject,  but  it  is  needless  to  discuss  it  farther. 

27 
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atively  modlern  growth  of  the  system  has  rendered  it  impos- 
sible to  get  rid  at  once  either  of  all  the  erroneous  principles, 
or  of  the  many  straight-laced  applications  of  sound  ones, 
*which  were  established  by  our  ancestors  for 
L  -'  themselves,  or  borrowed  from  the  civilians  of 

the  middle  ages. 

§  121.  But  besides  these  imperfections,  which  perhaps 
may  be  looked  on  as  adventitious,  our  system  has  faults 
of  a  more  positive  kind.  Thus,  sufficient  attention  was 
not  paid  by  its  founders  to  official  pre-appomted  evidence  ; 
and  although  some  steps  have  been  taken  in  this  direction 
by  the  Q  &,  1  Will.  4,  c.  86,  and  subsequent  statutes  for 
the  registration  of  births,  marriages  and  deaths ;  by  the 
1  &  2  Vict.  c.  110,  s.  9,  and  the  32  &  33  Vict.  c.  62,  s. 
24,  requiring  professional  attestation  to  cognovits  and 
warrants  of  attorney  to  confess  judgment ;  by  various 
clauses  of  the  Merchant  Shipping  Act,  17  &  18  Vict,  c 
104 ; "  and  by  the  20  &  21  Vict.  c.  11,  s.  91,  establishing 
depositories  for  the  wills  of  li"\dng  persons,  &c.,  there  is 
still  room  for  improvement ;  and  the  principles  adopted 
in  the  laws  of  some  foreign  countries  on  this  subject  might, 
under  due  restrictions  and  with  the  required  caution,  be 
advantageously  introduced  here.  Another  defect  of  our 
system  is  the  want  of  some  cheap  and  expeditious  means 
of  perpetuating  testimony.  "  Id  observandum,  aliquando 
hodie  probationem  suscipi  ante  litem  contestatam,  si  reus 
prsevideat,  se  conventum  iri,  et  periculum  sit,  ne  testes, 
quibus  exceptionem  suam  judici  probare  queat,  moriantur, 
vel  alio  migrent,  vel  si  actor  metuat,  ne  sibi  testimonium 
propter  testium  morbum,  vel  absentiam  pereat.  Id  quod 
doctores  vocant  probationem  in  perpetuam  rei  memo- 

'  Recta.  107, 138, 175,  n.  3,  &c. 


HISTOEY   OF   ITS   KISE   AND   PROGRESS,   ETC.  211 

riamP '  With  the  exception  of  the  writs  of  "  warrantia 
chartse," '  "  curiA  claudendd, '  (both  abolished  by  the  3  &  4 
Will.  4,  c.  27,  s.  36),  and  a  few  other  instances,  the  common 
law  did  not  allow  legal  proceedings  on  the  mere  suspicion 
*of  intended  wrong  or  breach  of  duty ;  and  it  ^  ^ 

r   168 1 

was  probably  in  furtherance  of  this  principle  ^  ^ 

that  it  provided  no  general  mode  of  perpetuating  testi- 
mony, for  which  purpose  it  Was  necessary  to  have  re- 
course to  a  bill  in  equity.*  But  that  process  is  circuitous, 
expensive,  and  frequently  inadequate  ;  and  there  can  be 
little  doubt  that  much  valuable  evidence  is  daily  carried 
to  the  grave.  It  is  however  much  easier  to  detect  the 
disease  than  to  point  out  the  fitting  remedy ;  and  the 
difficulty  of  this  subject  has  been  felt  by  the  lawgivers 
of  other  countries  as  well  as  our  own.'  Steps  in  advance 
have,  however,  been  taken  by  the  5  &  6  Vict.  c.  69,  and 
30  &  31  Vict.  c.  35,  s.  6,  passed  to  extend  the  means  of 
perpetuating  testimony  in  certain  cases ;  by  the  Merchant 
Shipping  Act,  17  <fe  18  Vict.  c.  104,  ss.  448,  449,  relative 
to  taking  the  examination  of  persons  belonging  to  ships 
in  distress;  by  the  21  <fe  22  Vict.  c.  93,  which  enables 
persons  to  establish  their  legitimacy  and  the  marriage  of 
their  parents  and  others  from  whom  they  may  be  descended, 
and  to  prove  their  own  right  to  be  deemed  natural  born 
subjects  ;  and  by  the  annual  Mutiny  Act  °  as  to  the  mode 
of  recording  the  settlements  of  soldiers,  <fec. 

§  122.  Finally,  the  nomenclature  of  this  branch  of  our 
jurisprudence  is  somewhat  objectionable ;  a  greater  evil 

'  Heinec.  ad  Pand.  pars  4,  §  125. 

'  F.  N.  B.  134  K,  8th  Ed. 

'  F.  N.  B.  127  I,  in  marg.  8th  Ed. 

*  3  Blaekst.  Comm.  450 ;  Com.  Dig.  Chancery  R.  ;  3  Phill.  Ev.  458,  10th  Ed. 

»  See  Domat,  Lois  Civiles,  part.  1,  liv.  3,  tit.  6,  sect.  3. 

»  See  the  last  of  them,  82  &  33  Vict.  u.  4,  s.  93. 
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than  might  at  first  sight  be  imagined.  Among  the  abuses 
of  words  one  of  our  ablest  metaphysicians  classes  the  un- 
steady application,  and  affected  obscurity  by  wrong  ap- 
plication of  them : '  and  Lord  Bacon  shrewdly  remarks, 
"  Although  we  think  we  govern  our  words,  and  prescribe 
it  well  '  loquendum  ut  vulgus,  *s,entiendum  ut 
'-  -■  sapientes,'  yet  certain  it  is  that  words,  as  a  Tar- 

tar's bow,  do  shoot  back  upon  the  xmderstanding  of  the 
wisest,  and  mightily  entangle  and  pervert  the  judgment." " 
Several  important  phrases  in  the  law  of  evidence ;  such 
as  "  presumption,"  "  is  best  evidence,"  "  written  evidence," 
"hearsay  evidence,"  "parol  evidence,"  <fec.,  have  two, 
and  some  even  more,  different  significations  ;  and  many 
idle  arguments  and  erroneous  decisions  to  be  found  in 
our  books  are  clearly  traceable  to  this  ambiguity  of 
language. 

1  Locke  on  the  Human  Understanding,  bk.  3,  cli.  10,  §§  5,  6. 
'  Bacon's  Advancement  of  Learning,  bk.  3. 
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Instruments  of  Evidence 213 

Three  kinds gjg 

Instruments  of  evidence — Three  Muds. 

m 

§  123.  By  "Instruments  of  Evidence"  are  meant  the 
media  througli  whicli  the  evidence  of  facts,  either  dis- 
puted or  required  to  be  proved,  is  conveyed  to  the  mind 
of  a  judicial  tribunal."  The  word  "instrument"  has, 
however,  both  with  ourselves  and  the  civilians,  a 
secondary  sense,  *'.  e.,  denoting  a  particular  kind  of  docu- 
ment.' These  instruments  of  evidence  are  of  three 
kinds; 

1.  "Witnesses:" — persons  who  inform  the  tribunal 

respecting  facts. 

2.  "  Eeal  Evidence  "  —  evidence  from  things. 

3.  "Documents"  —  evidence  supplied  by  material  sub- 

stances, on  which  the  existence  of  things  is  re- 
corded by  conventional  marks  or  symbols. 
Although  in  natural  order  the  subject  of  real  evidence 
precedes  that  of  witnesses,  it  wiU  be  more  convenient  to 
treat  of  the  latter  first,  as  it  is  by  means  of  them  that 
both  real  and  documentary  evidence  are  usually  presented 
to  the  tribunal. 

' "  Instrumentorum  nomine  ea  omnia  accipienda    sunt,  qnibus  causa  in- 
strui  potest:  et  ideo  tarn  testimonia,  quam  persouae  instrumentorum  loco  haben- 
tur."    Dig.  lib.  33,  tit.  4, 1. 1. 
'  See  infrd,  pt.  8,  and  Heinec.  ad  Pand.  pars  4,  §  126. 


214  INSTEUMEWTS    OF   EVIDENCE. 

[*171]  *PAIIT     I. 

■WITNESSES. 

PAGE. 

Witness  —  what 214 

Division  of  tlie  subject 214 

Witness  —  wliai  —  Division  of  the  subject. 

§  124.  A  witness  may  be  defined,  a  person  wlio  gives 
evidence  to  a  judicial  tribunal.'  The  term  is  also  some- 
times used  in  the -sense  of  testimony,  as  when  a  witness 
is  said  to  be  "  an  evidence  "  for  or  against  a  party.  This 
form  of  speech  is,  however,  passing  away,  and  is  rarely 
used,  except  when  a  criminal  is  admitted  to  bear  testi- 
mony against  his  accomplices,  who  is  then  said  to  turn 
"  Queen's  evidence."  In  dealing  with  this  subject,  we 
propose  to  consider  — 

1.  What  persons  are  compellable  to  give  evidence. 

2.  The  incompetency  of  witnesses ;  or,  who  are  dis- 

qualified from  giving  evidence. 

3.  The  grounds  of  suspicion  of  testimony. 

'  "  Witness  "  seems  perfectly  synonymous  with  the  Latin  "  testis,"  the  ety- 
mology of  which  is  somewhat  difficult  to  trace.  Aiusworth  in  his  Latin  Dic- 
tionary says,  etym.  in  obscuro :  but  Stephan.  Thesaurus  Ling.  Lat.  says  it  is 
"  ab  eo  dictus  qu6d  tueatur  statum  causae  :  vel  quod  ante  stet,  quasi  antestis, 
id  estantestans."  The  "  licet  antestari "  in  Horace  (Sat.  lib.  1,  9),  certainly 
gives  some  color  to  this  latter  supposition,  which  is  followed  by  most  of  the 
civiliajis.  See  Calvin's  Lexicon  Juridicum ;  Oldendorp's  Lexicon  Juris ; 
Spiegelius's  Lexicon  Juris  Civilis.  The  silence  of  our  Law  Dictionaries  as 
to  the  derivation  of  "  witness  "  is  also  remarkable.  Sir  Edward  Coke,  4  Inst. 
379,  says  it  comes  from  the  Saxon  verb  "  Weten "  (probably  a  mistake  for 
witan),  "  Scire,  quia  de  quibus  sciunt  testa-ri  debent,  et  omne  sacramentum  de- 
bet esse  certse  soientise."  The  derivations  given  by  this  author  are  rather 
unsafe  ;  but  the  Dictionaries  of  Bailey,  Johnson,  Richardson  and  Webster  all 
agree  that "  witness "  is  of  Saxon  origin;  and  we  still  have  the  phrase  "to 
wit." 
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WHAT   PERSONS   ARE   COMPELLABLE   TO   G-ITE   EVIDENCE. 

PAQB. 

Gtenerally,  all  persons  are  compellable  to  give  evidence 315 

Exception  —  the  Sovereign 316 

Privilege  of  witnesses  in  not  answering  particular  questions 316 

Questions  tending  to  criminate,  or  expose  to  penalty  or  forfeiture 316 

Questions  tending  to  disgrace 

Questions  tending  to  subject  to  civil  proceedings 

Generally^  all  persons  are  compellable  to  give  evidence  — 
Exception  —  the  Sovereign. 
§  125.  The  law  allows  no  excuse  for  withholding  evi- 
dence which  is  relevant  to  the  matters .  in  question 
before  its  tribunals,  and  is  not  protected  from  disclosure 
by  some  principle  of  legal  policy.  A  person  therefore, 
who,  without  Just  cause,  absents  himself  from  a  trial  at 
which  he  has  been  duly  summoned  to  attend  as  a  wit- 
ness ;  or  a  witness  who  refuses  to  give  evidence,  or  to 
answer  questions  which  the  court  rules  proper  to  be 
answered,  is  liable  to  punishment  for  contempt.'    An 

'  The  following  case  has  been  put  in  illustration  of  the  universality  of  this 
rule :  —  "  Were  the  Prince  of  Wales,  the  Archbishop  of  Canterbury,  and  the 
Lord  High  Chancellor,  to  be  passing  in  the  same  coach,  while  a  chimney- 
sweeper and  a  barrow-woman  were  in  dispute  about  a  halfpenny  worth  of  ap- 
ples, and  the  chimney-sweeper  and  the  barrow-woman  were  to  think  proper  to 
call  upon  them  for  their  evidence,  could  they  refuse  it  ?  No  1  most  certainly 
not."  —  Bentham's  Draft  of  a  Code  for  the  Organization  of  the  Judicial  Estab- 
lishment in  France,  a.  D.  1790,  chap.  1,  tit.  1.  "  We  remember  one  case,"  says 
a  writer  in  a  legal  periodical,  "  a  prosecirtion  for  blasphemy,  in  which  the  de- 
fendant, by  way  of  showing  the  divided  state  of  opinion  on  theological  subjects, 
actually  subpoenaed  the  heads  of  all  the  religious  persuasions  he  could  hear 
of,  and  when  the  day  of  trial  arrived  these  found  themselves  all  shuffled  up 
together  in  the  waiting-room  —  the  Archbishop  of  Canterbury  and  the  High 
Priest  of  the  Jews  being  of  the  party."  —  Law  Mag.  vol.  35,  p.  364  When  the 
Emperor  Napoleon  the  First  was  on  board  the  Bellerophon  in  the  English 
waters,  an  attempt  was  made  to  detain  him  in  this  country  by  means  of  a  sub- 
poena to  give  evidence  on  a  trial,  but  which  it  was  found  impossible  to  serve. 
Scott's  Life  of  Napoleon,  vol.  9,  p.  96. 
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*exception  exists  in  the  case  of  The  Sovereign, 
■-  '  against  whom,  of  course,  no  compulsory  process 

of  any  kind  can  be  used.' 

Privilege  of  witnesses  in  not  answering  pa/rUoular  ques- 
tions —  Questions  tending  to  criminate,  or  eoopose  to  pen- 
alty or  forfeiture. 

§  126.  Various  matters  privileged  from  disclosure  on 
general  grounds  of  public  policy  will  be  considered  in 
another  part  of  this  work."  But  besides  these,  the  law 
extends  a  personal  privilege  to  witnesses,  of  declining  to 
answer  particular  questions,  —  a  privilege  based  on  the 
principle  of  encouraging  all  persons  to  come  forward  with 
evidence  in  courts  of  justice,  by  protecting  them  as  far 
as  possible  from  injury  or  needless  annoyance  in  conse- 
quence of  so  doing.  It  is  therefore  a  settled  rule  that 
a  witness  is  not  to  be  compelled  to  answer  any  question, 
the  answering  which  has  a  tendency  to  expose  him  to  a 
criminal  prosecution,  or  to  proceedings  for  a  penalty,  or 
for  a  forfeiture  even  of  an  estate  or  interest.  "  Nemo 
tenetur  seipsum  accusare. "  °  "  Nemo  tenetur  seipsum  pro- 
dere."  *  This  is  laid  down  in  all  our  books,'  is  the  estab- 
lished practice  of  the  courts,  and  is  recognized  by  the  stat. 
46  G-eo.  3,  c.  37 ;  °  26  &  27  Vict.  c.  29,  s.  7,  &c.  By  1 
Will.  4,  c.  22,  s.  5,  and  6  &  7  Vict.  c.  82,  s.  7,  no  witness 
examined  under  a  commission  shall  be  compelled  to  pro- 
duce any  writing  or  other  "document  that  he  would  not 

'  See  mfrd,  chap.  2. 
'  Bk.  3,  pt.  2,  ch.  8. 
>  Hard.  139;  Wing.  Max.  486;  LofEt.  Max.  361  ;  10  Exch.  88  ;  8  H.  &  N.  363. 

*  3  Bulst.  50 ;  4  Black.  C.  296  ;  3  Mac.  &  d.  212 ;  10  Exch.  93 ;  2  Den.  C   C. 
434. 

»  Ph.  &  Am.  Ev.  913,  914,  916;  Tayl.  Ev.  §  1308,  5th  Ed.  ;  Stark.  Ev.  304, 
4th  Ed. 

•  See  that  statute,  infrd. 
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be  compellable  to  produce  at  a  trial,  &c. ;  and  tlie  14  & 
15  Vict.  c.  99,  whicli  (sect.   2)  renders  the  parties  to  a 
cause  competent  *and  compellable  to  give  evi-     _^ 
dence  according  to  tlie  practice  of  the  court ;  ^  ^ 

expressly  provides  (sect.  3)  that  nothing  therein  contained 
"  shall  render  any  person  compellable  to  answer  any  ques- 
tion tending  to  criminate  himself."  The  19  &  20  Vict.  c. 
113,  s.  5,  for  taking  evidence  here  in  relation  to  certain  mat- 
ters pending  before  foreign  tribunals,  enacts  that  every 
person  examined  under  it  "  shall  have  the  like  right  to  re- 
fuse to  answer  questions  tending  to  criminate  himself,  and 
other  questions  which  a  witness  in  any  cause,  &c.,  would 
be  entitled  to ; "  and  a  similar  provision  is  contained  in 
the  22  Vict.  c.  20,  s.  4,  for  taking  evidence  in  proceed- 
ings pending  before  tribunals  in  the  Queen's  dominions, 
in  places  out  of  their  jurisdiction,  with  reference  to 
persons  examined  under  that  act.  Whether  a  husband 
or  wife  is  bound  to  answer  questions  tending  to  crimin- 
ate each  other  seems  unsettled.'  And,  lastly  it  is  pro- 
vided, by  the  32  &  33  Vict.  c.  68,  s.  3,  that  no  witness 
in  any  proceeding,  whether  a  party  to  the  suit  or  not, 
shall  be  liable  to  be  asked  or  bound  to  answer  any  ques- 
tion tending  to  show  that  he  or  she  has  been  guilty 
of  adultery,  unless  such  witness  shall  have  already  given 
evidence  in  the  same  proceeding  in  disproof  of  his  or  her 
alleged  adultery."  The  peculiar  language  of  the  14  & 
15  Vict.  c.  99,  has  given  rise  to  the  question,  whether, 
when  a  party  to  a  suit  is  examined  as  a  witness,  his 

'  See  B.  V.  The  Inhabitants  of  Olimger,  2  T.  R.  363 ;  B.  v.  The  InliaUtants  of 
All  Saints,  Worcester,  6  M.  &  S.  194,  300,  per  Bay  ley,  J. ;  Oartwright  v.  Green,  8 
Ves.  405,  410. 

^  The  legislaturelliaa  also  recognized  the  principle  on  eeveral  other  occasions, 
either  by  depriving  particular  witnesses  of  the  privilege,  or  by  an  act  of  indem- 
nity rendering  it  valueless  to  them.     Tayl.  Ev.  §  1310,  5th  Ed.,  where  various 
instances  are  collected. 
28 
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privilege  in  not  answering  questions  is  not  more  limited 
than  tliat  of  other  witnesses,  'and  confined  to  the  case 
where  the  answer  would  tend  to  criminate  him.' 

r  .-J.  f,  -1  *§  127.  The  question  need  not  be  such  that 
*-  -'  the  answer  to  it  would  directly  afEect  with  crim- 

inality the  witness  or  party  interrogated,  or  subject  him 
to  a  penalty  or  f  erf  eiture ;  it  is  sufficient  if  the  answer 
would  f onn  a  link  in  a  chain  of  evidence  which  might 
induce  any  of  those  consequences."  In  one  case,'  Pollock, 
C.  B.,  went  farther,  laying  it  down,  incidentally,  for  it  was 
unnecessary  to  the  decision  of  the  point  before  the  court, 
that  it  did  not  at  all  follow  that  the  witness  who  is  priv- 
ileged from  answering  must  be  guilty  of  an  ofEense ;  that 
a  man  may  be  placed  in  such  circumstances  connected 
with  the  commission  of  a  crime,  that  if  he  disclosed  them 
he  would  be  fixed  on  by  his  hearers  as  the  guilty  person, 
and  he  might  not  be  able  to  explain  those  circumstances, 
so  that  the  rule  is  not  always  the  shield  of  guilt  —  it  may 
be  the  protection  to  innocence.  In  the  absence  of  more 
distinct  authority,  it  is  not  easy  to  say  whether  this  notion 
is  well  founded.  Possibly  such  cases  may  fall  within  one 
or  both  of  the  principles,  "  Nemo  tenetur  seipsum  accu- 
save,'''"'  "Nemo  tenetur  se  infortuniis  et  periculis  expo- 
nere ;" '  in  furtherance  of  the  latter  of  which,  a  party 
under  the  necessity  of  making  continual  claim  to  lands 

1  Tayl.  Ev.  §  1317,  5tli  Ed. ;  May  v.  Hawkins,  11  Exch.  310 ;  1  Jurist,  N.  S. 
600. 

'^  MsJier  V.  Ronalds,  13  C.  B.  765,  per  Maule,  J.  ;  Osborn  v.  The  London  Dock 
Company,  10  Excli.  701,  per  Alderson,  B.  ;  The  People  v.  Mather,  4  Wend.  353 ; 
Paxton  V.  Douglas,  19  Ves.  336,  337 ;  Short  v.  Meroier,  3  Mac.  &  G.  318 ;  Mit- 
ford's  PI.  359,  5tli  Ed. 

8  Adams  v.  Lloyd,  4  Jurist,  N.  S.  593 ;  5.  C,  8  H.  &  N.  368. 

*  Supra,  %  126. 

»  Co.  Litt.  253  b. 
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was  not  bound  to  approach  them  more  closely  than  was 
consistent  with  his  personal  safety.'  (a) 

§  128.  When  the  grounds  of  privilege  are  before  the 
court,  it  is  for  the  court,  and  not  for  the  witness  or  party 
interrogated,   to   decide   as   to   their   sufficiency.'      But 
*much  difference  of  opinion  has  been  expressed 
of  late  years,  as  to  whether,  if  a  witness  or  party  ^  -" 

interrogated  objects  to  answering  a  particular  question, 
alleging  on  oath  that  the  answer  would  tend  to  expose 
him  to  crimination,  penalty,  or  forfeiture,  the  court  is 
bound  to  disallow  the  question,  even  though  it  does  not 
see  in  what  possible  way  the  answer  to  it  could  have  that 
effect.  This  question  arose  in  R.  v.  Garhett'  on  a  case 
reserved,  which  was,  however,  ultimately  decided  on  an- 
other point.  In  Fisher  v.  jRcmalds*  Jervis,  C.  J.,  and 
Maule,  J.,  laid  down  in  the  most  unequivocal  terms,  that 

'  Litt.  sect.  419  et  seg. 

'  In  Se  The  Mexican  and  South  American  Company,  Ex  parte  Aston,  27  Beav. 
474,  affirmed  on  appeal,  4  De  Gex  &  J.  320 ;  Ex  parte  Fernandez,  10  C.  B.,  N. 
S.  3,  40,  per  Willes,  J. 

'  1  Den.  C.  C.  236  ;  2  Car.  &  K.  474. 

"  12  C.  B.  763  ;  23  L.  J.,  N.  S.,  C.  P.  63 ;  17  Jurist,  393. 

(a)  In  several  well-considered  cases  in  tlie  courts  of  this  country,  a  similar  rule 
has  been  established,  and  it  may  be  regarded  as  the  rule,  that,  in  order  to  ex- 
cuse a  witness  from  giving  evidence  on  the  ground  that  his  evidence  would 
criminate  him,  it  is  not  necessary  that  the  answer  should  have  that  dwect  re- 
sult. It  is  sufficient  if  the  answer  would  tend  to  criminate  him,  by  pointing 
out  to  the  prosecuting  officer  the  means  by  which  his  conviction  might  be 
secured,  or  would  serve  to  supply  a  link  in  a  chain  of  evidence  that  would 
criminate  him ;  Printz  v.  Oheeney,  11  Iowa,  469 ;  People  v.  Mather,  4  Wend. 
(N.  T.)  429 ;  Bichman  v.  State,  2  Greene  (Iowa),  533  ;  Gom.  v.  Eowell,  5  Gratt, 
(Va.)  664 ;  By  ass  v.  Smith,  4  Bosw.  (N.  T.)  679  ;  People  v.  KeUy,  34  N.  T.  74 
or  when  his  answer  will  tend  to  disgrace  him.  Sodusky  v.  McOee,  5  J.  J.  Marsh, 
(Ky.)  621 ;  Yam,ghn  v.  Paine,  3  Penn.  St.  738  ;  or  will  accuse  him  of  an  im- 
moral act ;  QaJbraUh  v.  Mchelberger,  8  Teates  (Penn.),  515 ;  or  tend  to  make  him 
infamous.  People -7.  Merrick,  13  Johns.  (N.  T.)  82  ;  United  States  v.  Crai^,  4 
Wash.  (U.  S.  C.  0.)  739 ;  Orannis  v.  Brandon,  5  Day  (Conn.),  260 ;  State  v.  Bailei/. 
1  Penn.  St.  415. 
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the  court  is  bound  by  tlie  statement  on  oatli  of  the  wit- 
ness ;  and  their  language  was  cited  with  approbation  in 
Adams  Y.  Lhyd,'  by  Pollock,  C.  B.,  but  with  this  qualifica- 
tion, that  the  Judge  must  be  perfectly  certain  that  the  wit- 
ness is  not  trifling  with  the  authority  of  the  court,  and  avail- 
ing himself  of  the  rule  of  law  to  keep  back  the  truth, 
having  in  reality  no  ground  whatever  for  claiming  the  priv- 
ilege. The  whole  doctrine  was,  however,  distinctly  denied 
by  Parke,  B.,  in  Oshorn  v.  The  London  Dock  Company,^  and 
by  Stuart,  V.  C,  in  Sidebottom  v.  Adhiins'  the  latter  of 
which  is  an  express  decision  on  the  subject,  the  others  being 
only  dicta  unnecessary  for  the  determination  of  the  cases 
in  which  they  are  found.  It  was  also  gravely  doubted 
by  Willes,  J.,  in  Mc  pa/rte  Fernandez^  In  support  of 
the  exclusive  right  of  the  witness  or  party  interrogated, 
it  was  urged  that,  as  he  alone  can  know  in  what  way  the 
answer  to  any  particular  question  could  affect  him,  the 
requiring  him  to  expliain  this  to  the  court  would  be  a 
virtual  denial  of  the  privilege ;  seeing  that  it  is  impos- 
sible to  affirm  k  priori  that  any  imaginable  fact  can 
r  *  ^H-\  *tiiider  no  possible  circumstances  whatever 
"-  -J  become    evidentiary,    either    immediately     or 

mediately,  of  any  other.  That  as,  when  a  witness  called 
on  to  produce  documents  under  a  subpoena  duces  tecum, 
swears  that  they  are  his  muniments  of  title,  the  court 
always  excuses  him  from  producing  them,'  a  similar  rule 
ought  to  prevail  when  under  an  ordinary  subpoena  a  wit- 
ness is  asked  questions,  the  answers  to  which  may  be 
equally  or  even  more  injurious  to  him.     On  the  other 

'  3  H.  &  N.  361,  363 ;  37  L.  J.,  N.  S.,  Exch.  499 ;  4  Jur.,  N.  S.  590. 

2  10  Exch.  701 ;  1  Jur.,  N.  S.  93. 

3  8  Jur.,  N.  S.  631,  633. 
"  10  C.  B.,  N.  S.  3,  39. 

»  Tayl.  Ev.  §§  438, 1318, 4l;li  Ed. 
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hand,  however,  it  is  to  be  remembered  that  the  judge  is 
the  proper  authority  to  determine  all  questions  relative 
to  the  reception  of  testimony ;  and  consequently  to  decide 
whether,  taking  into  consideration  all  the  circumstances, 
including  the  demeanor  of  the  person  who  claims  the 
privilege,  an  answer  to  any  particular  question  ought  to 
be  exacted : '  and  that  the  allowing  the  witness  or  party 
interrogated  the  exclusive  right  contended  for,  would 
not  only  introduce  an  anomaly  into  the  law  of  evidence, 
but  enable  every  witness',  who  might  be  swayed  by 
improper  motives,  and  indifferent  to  his  reputation,  easily, 
and  with  perfect  impunity,  to  evade  giving  any  evidence 
whatever.  The  position  that  a  witness,  or  party  inter- 
rogated, ought  not  to  be  compelled  to  show  in  what 
precise  way  a  question  might  injure  him,  however  sound 
in  itself,  falls  far  short  of  establishing  that  he  is  the 
exclusive  judge,  not  only  as  to  the  existence  of  the  facts 
which  might  expose  him  to  injury,  but  also  as  to  the 
effect  of  those  facts  in  point  of  law.  Besides,  it  is  a 
mistake  to  suppose  that  every  unfounded  objection  raised 
by  a  witness  to  a  question  must  necessarily  have  its 
foundation  in  mala  fides ;  it  may  be  the  result  of  idle 
terror  or  scruples,  to  give  effect  to  which  would  be  a 
violation  of  the  well-known  principle  of  law,  that  the 
fear  which  excuses  an  act  must  not  be  a  vain  fear,  but 
a  reasonable  one,  "  Qui  cadere  potest  in  virum  con- 
stantem." "  *The  rule  that  a  witness  will  not  be  ■-  *  ,  ^^  -, 
compelled  to    produce   documents    which  he  '-  -' 

swears  are  his  muniments  of  title,  is  in  a  great  degree  the 
offspring  of  necessity ;  being  based  on  the  immediate  and 
irreparable  mischief  which  would  issue  from  an  erroneous 

'  The  PeopU  v.  Mather,  4  Wend.  329.  254. 

»  Co.  Litt.  253  b  ;  Loflft's  Max.  440.     See,  also,  Dig.  lib.  50,  tit.  17, 1.  184. 
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decision  of  the  judge  as  to  the  nature  of  the  documents. 
Still  we  apprehend,  that  if  it  could  be  clearly  shown  that 
the  statement  of  the  witness  as  to  their  character  was 
untrue,  the  Judge  would  compel  their  production. 

§  128.*  The  whole  question  came  at  last  before  the 
Queen's  Bench  in  Reg.  v.  Boyes,'  where  the  dicta  in 
Fislier  V.  Ronalds  were  distinctly  overruled  by  an  unani- 
mous decision  of  that  court.  That  was  an  information 
filed  by  the  Attorney-General  in  pursuance  of  a  resolu- 
tion of  the  House  of  Commons,  for  bribery  at  an  election 
for  members  to  serve  in  parliament;  and  at  the  trial, 
Martin,  B.,  held  that  a  witness  who  had  been  pardoned 
for  his  share  in  the  transaction  was  bound  to  answer 
questions  concerning  it.  On  this  ruling  being  questioned 
before  the  Court  in  Banc,  consisting  of  Cockburn,  C.  J., 
Wightman,  Crompton  and  Blackburn,  JJ.,  it  was  argued 
that  the  witness  was  in  jeopardy  by  being  compelled  to 
answer;  for  although  the  Crown  could  pardon  offenses  as 
regards  itself,  the  witness  was  still  liable  to  an  impeach- 
ment by  the  House  of  Commons,  against  which,  by  12& 
13  Will.  3,  c.  2,  s.  3,  no  pardon  of  the  Crown  could  be 
pleaded.  The  case  was  argued,  and  Fislier  v.  Ronalds 
and  some  other  authorities  were  refen-ed  to.  After  time 
taken  to  consider,  the  following  judgment  was  delivered 
by  Cockburn,  C.  J.,  in  the  name  of  himself  and  the  other 
members  of  the  court.  "It  was  contended  that  a  bare 
possibility  of  legal  peril  was  sufficient  to  entitle  a  witness 
to  protection :  nay,  further,  that  the  witness  was  the  sole 
p  *  -.  ;j,Q  -,  *  judge  as  to  whether  his  evidence  would  bring 
him  into  danger  of  the  law :  and  that  the  state- 
ment of  his  belief  to  that  effect,  if  not  manifestly  made 

'  1  B.  &  S.  311. 
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maM  Me,  slioiild  be  received  as  conclusive.  Witli  the 
latter  of  these  propositions  we  are  altogether  unable  to 
concur.  Upon  a  review  of  the  authorities,  we  are  clearly 
of  opinion  that  the  view  of  the  law  propounded  by  Lord 
Wensleydale,  in  Oshorn  v.  The  London  Dock  Company^ 
and  acted  upon  by  Vice-Chancellor  Stuart,  in  Sidebottom 
V.  Adhins,  is  the  correct  one ;  ^nd  that,  to  entitle  a  party 
called  as  a  witness  to  the  privilege  of  silence,  the  court 
must  see,  from  the  circumstances  of  the  case  and  the 
natiu*e  of  the  evidence  which  the  witness  is  called  to  give, 
that  there  is  reasonable  ground  to  apprehend  danger  to 
the  witness  from  his  being  compelled  to  answer^  We  in- 
deed quite  agree  that,  if  the  fact  of  the  witness  being  in 
danger  be  once  made  to  appear,  great  latitude  should  be 
allowed  to  him  in  judging  for  himself  of  the  effect  of  any 
particular  question :  there  being  no  doubt,  as  observed  by 
Alderson,  B.,  in  Osborn  v.  The  London  Dock  Company,^ 
that  a  question  which  might  appear  at  first  sight  a  very 
umocent  one,  might,  by  affording  a  link  in  a  chain  of 
evidence,  become  the  means  of  bringing  home  an  offense 
to  the  party  answering.  Subject  to  this  reservation,  a 
judge  is,  in  our  opinion,  bound  to  insist  on  a  witness  an 
swering,  unless  he  is  satisfied  that  the  answer  will  tend  to 
place  the  witness  in  peril.  Further  than  this,  we  are  of 
opinion  that  the  danger  to  be  apprehended  must  be  real 
and  appreciable,  with  reference  to  the  ordinary  operation 
of  law  in  the  ordinary  course  of  things  —  not  a  danger  of 
an  imaginary  and  unsubstantial  character,  having  refer- 
ence to  some  extraordinary  and  barely  possible  contin- 
gency, so  improbable  that  no  reasonable  man  would  suffer 
it  to  influence  his  conduct.  We  think  that  a  merely  re- 
mote and  naked  possibility,  out  of  the  ordinary  course  of 

■  10  Exch.  698,  701.  '  3  Jur.,  N.  S.  631. 
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the  *]aw  and  sucli  as  no  reasonable  man  would 
t  *  -^^^  ^  be  affected  by,  should  not  be  suffered  to  obstruct 
the  administration  of  Justice.     The  object  of  the  law  is  to 
afford  to  a  party,  called  upon  to  give  evidence  in  a  pro- 
ceeding inter  alios,  protection  against  being  brought  by 
means  of  his  own  evidence  within  the  penalties  of  the  law. 
But  it  would  be  to  convert  a  salutary  protection  into  a 
means  of  abuse  if  it  were  to  be  held  that  a  mere  imagi- 
nary possibility  of  danger,  however  remote  and  improb- 
able, was  sufficient  to  Justify  the  withholding  of  evidence 
essential  to  the  ends  of  Justice.     Now,  in  the  present  case, 
no  one  seriously   supposes   that   the  witness  runs  the 
slightest  risk  of  an  impeachment  by  the  House  of  Com- 
mons.    No  instance  of  such  a  proceeding  in  the  unhap- 
pily too  numerous  cases  of  bribery  which  have  engaged 
the  attention  of  the  House  of  Commons  has  ever  occurred, 
or,  so  far  as  we  are  aware,  has  ever  been  thought  of.     To 
suppose  that  such  a  proceeding  would  be  applied  to  in 
the  case  of  this  witness  would  be  simply  ridiculous ;  more 
especially  as  the  proceeding  by  information  was  under- 
taken by  the  Attorney-General  by  the  direction  of  the 
House  itself,  and  it  would  therefore  be  contrary  to  all 
Justice  to  treat  the  pardon  provided,  in  the  interest  of  the 
prosecution,  to  insure  the  evidence  of  the  witness,  as  a 
nullity,  and  to  subject  him  to  a  proceeding  by  impeach- 
ment.    It  appears  to  us,  therefore,  that  the  witness  in 
this  case  was  not,  in  a  rational  point  of  view,  in  any  the 
slightest  real  danger  from  the  evidence  he  was  called  upon 
to  give  when  protected  by  the  pardon  from  all  ordinary 
legal  proceedings ;  and  that  it  was  therefore  the  duty  of 
the  presiding  Judge  to  compel  him  to  answer."  (a) 

(a)  In  Hunt  v.  McOalla,  30  Iowa,  20,  the  court  decided  that  the  witness  must 
testify,  as  in  its  judgment  his  answers  would  not  criminate  him  ;  State  v.  Mar- 
sliall,  36  Mo.  400  ;  Pinkard  v.  State,  30  Ga.  757 :  Poindexter  v.  Dmis,  6  Gratt. 
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§  129.  It  used  to  be  considered  that  the  witness  who 
intended  to  claim  the  privilege  of  not  answering  ques- 
tions  of  this  nature  was  bound  to  claim  his  privilege 

(Va.)  481 ;  Short  v.  Mercier,  1  Eug.  Law  &  Eq.  208.  In  Andrews  v.  Pry,  104 
Mass.  234,  it  was  held  that  the  refusal  of  the  respondent  to  answer  a  question 
when  testifying  might  be  used  against  him  in  the  case  of  an  ordinary  misde- 
meanor. 

The  rule  would  seem  to  he  that  in  all  cases  where  the  evidence  of  the  wit- 
ness would,  if  repeated  as  an  admission  on  his  own  trial,  tend  to  prove  him 
guilty,  he  is  excused  from  answering,  but  the  privilege  is  one  that  the  witness 
cannot  determine  entirely  for  himself.  \He  must  satisfy  the  court  that  the  ob- 
jection to  making  answer  is  well  founded^  People  v.  Kelly,  24  N.  Y.  74.  But 
he  cannot  refuse  to  answer  because  his  answer  would  assist  in  pointing  out  to 
the  prosecuting  officer  sources  of  evidence  to  sustain  a  criminal  suit  against 
himself,  of  which,  except  for  his  evidence,  the  prosecution  could  have  no 
knowledge.    Id. 

In  Iowa  it  is  held  that  the  answers  need  not  directly  criminate  the  witness, 
but  that,  if  the  answers  to  questions  which  might  be  rightfully  put  would,  if 
answered,  form  a  link  in  a  chain  of  evidence  that  would  criminate  him,  he  is 
not  compelled  to  answer  ;  and  in  this  case  the  privilege  was  upheld  upon  the 
ground  that  the  proper  line  of  cross-examination  of  the  witness  would  educe 
the  criminating  evidence.  Priniz  v.  Cheeney,  11  Iowa,  469.  See,  also.  People 
V.  Mather,  4  Wend.  (N.  Y.)  229. 

The  privilege  must  be  asserted  at  the  earliest  opportunity.  If  the  witness 
voluntarily  gives  evidence  in  chief,  he  cannot  refuse  to  answer  questions  put 
to  him  on  cross-examination,  when  the  answers  are  necessary  to  explain  his 
previous  evidence,  and  he  cannot  refuse  to  answer  even  though  his  answers 
may  criminate  him.  People  v.  Carroll,  3  Parker's  Cr.  Rep.  (N.  Y.)  73 ;  State 
V.  Kyle,  4  N.  H.  463. 

An  accomplice  who  has  been  led  to  give  evidence  for  the  State  on  a  promise, 
express  or  implied,  of  a  pardon,  cannot  refuse  to  answer  on  the  ground  that 
his  answers  would  criminate  him.  Alderman  v.  People,  4  Mich.  414.  When 
a  respondent  puts  himself  upon  the  stand  as  a  witness  in  his  own  behalf,  he 
cannot  claim  any  privilege  except  such  as  would  be  proper  for  any  other  wit- 
ness, but  must  answer  all  proper  questions  put  to  him  pertinent  to  the  issue. 
Brandon  v.  People,  43  N.  Y.  265  ;  State  v.  Ober,  52  N.  H.  459  ;  MeQarry  v. 
PeopU,  2  Lans.  (N.  Y.)  227. 

The  witness  alone  has  a  right  to  object  to  a  question  otherwise  pertident, 
but  the  answer  to  which  might  criminate  him.  Sodushy  v.  MeOee,  5  J.  J. 
Marsh.  (Ky.)  621.  The  privilege  is  personal,  and  is  in  no  sense  the  privilege 
of  the  party  calling  him ;  Clark  v.  Beese,  85  Cal.  89 ;  but  the  court  may  cau- 
tion a  witness  as  to  the  effect  of  his  evidence ;  Fisher  v.  Ronalds,  16  Eng. 
Law  &  Eq.  417  ;  but  will  not  instruct  them  beforehand,  but  will  interfere  for 
their  protection.  U.  S.  v.  Darrand,  3  Wallace,  Jr.  (U.  S.)  143, 179.  See  Tay- 
lor V.  Wood,  3  Edwards's  Ch.  (N.  Y.)  94. 
29 
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at  once;  if  he  began  a  criminative  statement  when  he 

*might  have  refused  to  make  it,  he  was  com- 

L  -^  pellable  to  go  on  with  it :  a  rule  probably  estab- 

The  privilege  is  not  confined  merely  to  a  question,  the  answer  to  wMch 
might  subject  him  to  punishment,  but  he  may  also  decline  to  answer  when  the 
answer  would  tend  to  make  him  infamous  ;  People  v.  Eerrick,  13  Johns.  (\.  T.) 
83;  U.  S.  Y.  Craig,  4  Wa3hb.(C.  C.  TJ.  S.)739;  Grannis  v.  Brandon,  5  Day 
(Conn.),  360 ;  State  v.  Baily,  1  Penn.  415.  But  see  Uaton  v.  Farmer,  46  N.  H. 
200 ;  or  will  tend  to  stigmatize  or  disgrace  him ;  Sodusky  v.  McQee,  5  J.  J. 
Marsh.  (Ky.)  631  ;  Vaughn  v.  Paine,  3  Penn.  738  ;  or  when  it  will  accuse  him 
of  an  immoral  act ;  QaWraith  v.  Mcheibergher,  3  Yeates,  515  ;  or  will  inevitably 
criminate  him.  Richman  v.  State,  3  Greene  (Iowa),  583 ;  Com.  v.  HoweM,  5 
Gratt.  (Va.)  664  ;  Byasa  v.  Smith,  4  Bosw.  (N.  Y.)  679. 

The  witness  is  excused  from  answering  when  his  answer  will  tend  to  crim- 
inate him ;  People  v.  Mather,  4  Wend.  (N.  Y.)  229  ;  and  his  refusal  to  answer 
is  not  to  be  allowed  to  operate  injuriously  to  either  party.  Phealing  v.  Ke7i^ 
derdme,  20  Penn.  St.  354 ;  Janvrin  v.  Saammon,  9  Foster  (N.  H.),  200  ;  Cobum 
V.  Odell,  10  id.  540 ;  Pleasant  v.  State,  15  Ark.  634;  Carne  v.  Litchfield,  3 
Mich.  340;  Short  v.  State,  4  Harr.  (Del.)  568;  Hale  v.  Caldwell,  5  Gil.  (III.) 
33 ;  French  v.  Vinneman,  14  Ind.  283.  But  this  will  not  extend  to  sim- 
ple misdemeanors  punishable  by  fine  ;  HaysY.  Richardson,  1  G.  &  J.  (Md.)  366 ; 
Bull  V.  Lowland,  10  Pick.  (Mass.)  9 ;  Oopp  v.  Upham,  3  N.  H.  159 ;  State  v. 
Douglass,  1  Miss.  537 ;  Ward  v.  State,  2  id.  120 ;  or  a  penalty ;  Wilkins  v. 
Malone,  14  Ind.  153  ;  Gorhwm  v.  Carroll,  Litt.  (Ky.)  321 ;  Henry  v.  Salina,  1  X. 
Y.  83.     But  see  Lea  v.  Henderson,  1  Cold.  (Tenn.)  146. 

But  where  the  witness  for  any  cause  is  exempt  from  punishment  for  the 
crime  with  which  his  evidence  will  tend  to  connect  him,  as  when  he  has 
been  pardoned,  or  when  the  statute  of  limitations  has  barred  it,  the  privilege 
will  not  be  allowed.  State  v.  Quarles,  13  Ark.  307 ;  Clorn  v.  Olney,  1  Den. 
(N.  Y.)  319.  But  the  party  claiming  the  answer  must  show  affirmatively  that 
no  indictment  was  found  within  six  years.  Henry  v.  Bank  of  Salina,  3  Den. 
(N.  Y.)  593  ;  Weldon  v.  BurcJi,  12  111.  374.  A  pardon  does  not,  in  some  cases, 
deprive  a  witness  of  his  privilege.     Moloney  v.  Bows,  2  Hill  (N.  Y.),  347. 

The  witness  need  not  answer  when  in  his  own  judgment  his  answer  would 
or  might  expose  him  to  a  criminal  prosecution  for  a  crime  ;  Lister  y.  Baker,  6 
Blackford  (Ind.),  489 ;  People  v.  Hector,  19  Wend.  (N.  Y.)  569 ;  Bobimon  v. 
Weal,  5  Monroe  (Ky.),  212;  Chamberlain  y  .  Wilson,  12  Vt.  491;  Poole  Y.Per- 
ritt,  Speers  (S.  C),  138 ;  but  the  court  may  compel  an  answer  when  it  is  evident 
the  witness  is  mistaken,  or  when  he  is  evidently  acting  in  bad  faith.  Winder 
Y.  Diffenderffer,  3  Bland.  (Va.)  166;  Chamberlain  v.  Wilson,  ante;  Com.  v. 
Brainard,  Thacher's  Cr.  Cas.  (Miss.)  146  ;  but  if  the  answer  would  or  does  tend 
to  criminate  him,  it  is  error  to  compel  an  answer  ;  State  v.  Hopkins,  33  Wis. 
809 ;  and  the  court  should  always  decide  upon  the  validity  of  the  privilege. 
Janvrin  v.  Scammon,  9  Foster  (N.  H.),  380. 
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lished  with  the  view  of  preventing  witnesses  from  con- 
verting the  privilege  given  by  law  for  their  own  protec- 
tion, into  a  means  of  serving  one  of  the  litigant  parties, 

The  witness,  under  tlie  instruction  of  the  court,  and  upon  his  oath,  must 
B&j  whether  his  answer  will  tend  to  criminate  him,  and  his  decision  is  conclu- 
sive, unless  there  are  facts  that  excuse  the  crime.  If  the  witness  falsely  claims 
the  privilege  he  is  liable  for  perj  ury ;  Kirschner  v.  State,  9  Wis.  140 ;  Poole  v.Per- 
ritt,  ante  ;  he  is  also  liable  to  an  action  in  favor  of  the  party  injured  if  his  answer 
is  false  and  his  refusal  willful.  'Warner  v.  Lucas,  10  Ohio,  336.  But  the  priv- 
ilege must  be  claimed  at  the  earliest  opportunity,  or  it  is  waived.  If  he  begins 
to  testify  he  must  submit  to  a  full  cross-examination,  if  required.  Cum,,  v.  Price, 
10  Gray  (Mass.),  473 ;  Foiter  v.  Pierce,  11  Cush.  (Mass.)  43T  ;  Ghamberlain  v. 
Wihon,  ante  ;  Foster  v.  People,  18  Mich.  366  ;  State  v.  Foster,  3  Fost.  (N.  H.) 
348.    But  see,  contra.  Pitcher  v.  People,  16  Mich.  143. 

In  an  action  for  libel  a  witness  is  not  compelled  to  answer  whether  he  wrote 
the  libelous  article.  Simmons  \.  Holster,  13  Minn.  240.  It  is  for  the  witness 
to  claim  his  privilege,  and  the  court  must  say  whether  his  answer  will  tend  to 
criminate  him.  State  v.  Duffy,  15  Iowa,  435 ;  Janvrin  v.  Scammon,  9  Foster 
(N.  H.),  280. 

The  rule  would  seem  to  be  that  if  the  question  is  such  that  if  any  affirma- 
tive or  negative  answer  was  given  thereto  it  might  tend  to  connect  the  witness 
with  the  crime,  or  with  any  crime,  he  is  excused  from  answering.  As  to  whether 
such  would  be  the  legal  effect,  is  a  question  for  the  court.  If  the  court  decides 
incorrectly  it  is  error,  and  an  exception  lies.    Floyd  v.  The  State,  7  Tex.  315. 

That  there  may  be  no  misapprehension  as  to  the  rule  or  its  effect,  it  should 
be  stated  that,  while  a  witness  is  privileged  from  answering  any  questions 
that  will  criminate,  or  tend  even  to  criminate  him,  yet  this  privilege  must  be 
asserted  before  lie  has  testified  to  any  matter  covered  thereby.  If  he  testifies  in 
part  to  matters  covered  by  the  privilege,  without  asserting  it,  he  will  be 
compelled  to  answer  all  questions  put  to  him  on  cross-examination,  whether 
the  answers  will  tend  to  criminate  him  or  not.  But  his  previous  testimony 
must  have  been  given  in  answer  to  inquiries,  against  which  his  privilege  might 
have  been  asserted,  or  his  privilege  is  not  waived.  He  is  simply  required  to 
claim  it  the  first  opportunity,  and  this  cannot  be  done  until  questions  are  put 
calling  for  a  class  of  answers  that  are  within  the  privilege.  Com.  v.  Mowe, 
13  Gray  (Mass.),  26  ;  Foster  v.  Pierce,  11  Cush.  (Mass.)  437. 

A  witness  should  not  be  compelled  to  answer  unless  the  effect  of  the  evi- 
dence is  entirely  free  from  doubt.  Fellows  v.  Wilson,  31  Barb.  (N.  T.)  163.  A 
witness  may  criminate  himself  if  he  chooses  to ;  neither  party  can  object  to  his 
doing  so.  Newcowb  v.  State,  37  Miss.  383 ;  Com.  v.  Shaw,  4  Cush.  (Mass.)  594  ; 
Norfolk  V.  Qaylord,  28  Conn.  309. 

The  peril  to  the  witness  from  answering  a  question  must  be  immediate, 
real  and  appreciable,  rather  than  remote,  contingent  or  possible.  The  court 
must  be  able  to  see  from  the  circumstances  of  the  case  that  the  witness  has  a 
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by  setting  up  the  privilege  when  their  evidence  began  to 

tell  against  him. ,  But  in  R.  v.  Garbett '  a  majority  of 

the  judges  overruled  the  old  notion,  and  held  that  the 

witness  might  claim  his  protection  at  any  stage  of  the 

inquiry. 

Questions  tending  to  disgrace. 

§  130.  Whether  a  witness  is  compellable  to  answer 
questions  having  a  tendency  to  disgrace  him ;  as  for  in- 
stance, whether  he  was  ever  convicted  of  an  offense,  or 
had  suffered  some  infamous  punishment,  or  been  in  jail 
on  a  criminal  charge,  is  a  great  question  in  our  books,  and 
one  on  which  any  attempt  to  reconcile  the  authorities 
would  be  perfectly  hopeless.  It  is  indeed  settled  that 
he  must  answer  if  the  question  is  relevant  to  the  issue  in 
the  cause : "  (a)  the  doubt  is  when  it  relates  to  collateral 

1 1  Den.  C.  C.  236  ;  2  Car.  &  K.  495. 

«  2  Phill.  Bv.  494,  lOth  Ed. ;  Ph.  &  Am.  Ev.  916,  917. 

reasonable  ground  of  apprehension  that,  if  compelled  to  answer,  his  evidence 
■would  at  least  tend  to  expose  him  to  prosecution.  Some  of  the  cases  seem  to 
regard  the  witness  himself  as  the  sole  judge  of  the  effect  of  his  answers,  but 
this  is  not  the  general  rule,  nor,  indeed,  is  it  a  rule  that  commends  itself  to 
favorable  adoption.  Largely,  of  course,  the  matter  must  rest  with  the  wit- 
ness and  in  his  judgment,  but  the  court  is  really  to  determine  upon  the  valid- 
ity of  his  objection  from  the  question  and  all  the  circumstances  of  the  case. 
If  the  privilege  is  claimed  mala  fide,  or  if  the  danger  to  the  witness  is  remote 
and  possible,  rather  than  direct  and  probable,  or  if  there  exists  any  thing  which 
prevents  the  apprehended  effect  of  the  evidence,  as  a  pardon  for  the  particular 
offense,  or  the  statutory  bar  of  limitations,  the  court  not  only  may,  but  should, 
compel  an  answer.  Chamberlain  v.  Wilson,  12  Vt.  491 ;  Winder  v.  Diffenderffer, 
2  Bland.  (Va.)  166;  Begina  v.  Boyes,  1  Ellis,  311. 

In  reference  to  questions  tending  to  disgrace,  the  court  has  a  wide  discretion, 
but  not  so  as  to  those  that  criminate.     State  v.  Belowsky,  3  Minn.  246. 

(a)  In  this  country  the  rule  is  generally  otherwise.  Fries  v.  Bruyler,  7  Halst. 
(N.  J.)  79  ;  Soutliard  v.  Bexford,  6  Cow.  (N.  Y.)  Vaughan  v.  Paine.  2  Penn. 
728 ;  Sodusky  v.  McOee,  5  J.  J.  Marsh.  (Ky.)  621 ;  Galbraith  v.  Eiehelbergher, 
8  Teates  (Penu.),  575. 

But  where  his  answer  will  merely  affect  his  pecuniary  interests  the  privilege 
does  not  apply.  Eays  v.  Bichardson,  1  G.  &  J.  (Md.)  366 ;  Bull  v.  Loveland,  10 
Pick.  (Mass.)  9 ;  Oom.  v.  Thurston,  7  J.  J.  Marsh.  (Ky.)  62 ;  Tancey  v.  Kemp,  4 
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matters,  and  is  only  put  in  order  to  test  Ms  credit.  The 
arguments  pro  and  con  are  thus  stated  in  a  work  of 
authority : '  "  There  seems  to  be  no  reported  case,  in  which 

'  3  Phill.  Ev.  494, 10th  Ed. 

H.  &  J.  (Md.)  848 ;  Naylor  v.  Semmes,  4  G.  &  J.  (Md.)  373  ;  Oopp  v.  Vpham,  3 
N.  H.  159 ;  Oorham  v.  Carroll.  3  Litt.  (Ky.)  331 ;  Black  v.  Coorgh,  id.  336 ; 
Ward  V.  SJmrp,  13  Vt.  115  ;  Matter  of  Kip,  1  Paige's  Cb.  (N.  Y.)  601;  Stewart 
V.  Turner,  3  Edwards'  Ch.  (N.  Y.)  458;  Earper  v.  Burrow,  6  Ired.  (N.  C.)  30. 
Where  an  answer  will  make  the  witness  infamous  he  need  not  answer;  io7t- 
man  v.  People,  8  Barb.  (N.  T.)  316;  U.  8-  v.  Bickerson,  3  McLean  (U.  S.),  335;  or 
degrade  his  moral  character;  People  v.  Rector,  19  Wend.  (N.  Y.)  569;  or  tend 
to  stigmatize  or  disgrace  bim.  Boduskyv.  McOee,  5  J.  J.  Marsh.  (Ky.)  631; 
Vaughn  y.  Paine.  But  see  Muiherford  v.  Gom.,  3  Mete.  (Ky.)  887;  or  to  charge 
him  with  an  immoral  act.  Oalbraith  v.  EichelbergJier,  3  Yeates,  515;  but  the 
privilege  is  limited  to  questions  bearing  upon  immaterial  issues.  It  does  not 
exist  where  the  answer  goes  to  tlie  very  fact  in  issue ;  Lohman  v.  People,  1 
N.  Y.  879;  In  re  Lewis,  39  How.  (N.  T.)  155;  Taylor  v.  Jennings,  7  Robertson 
(Superior  Ct.  N.  Y.),  581;  Clark  y.  Reese,  35  Cal.  85;  Clementine  v.  State,  14 
Miss.  113;  Ex  pa/rte  Rowe,  7  Cal.  184;  as  in  a  bastardy  case  if  the  defendant  tes- 
tifies, he  may  be  compelled  to  answer  whether  he  ever  had  sexual  intercourse 
with  the  woman ;  Ford  v.  State,  39  Ind.  541 ;  or  in  an  action  for  enticing  away 
and  debauching  the  plaintiff's  wife,  when  the  answer,  among  other  things,-  al- 
leged that  the  wife  was  compelled  to  leave  in  consequence  of  the  plaintiff's  im- 
morality, and  the  introduction  of  a  lewd  woman  into  his  house,  and  kept  there 
for  sexual  intercourse,  it  was  held  that,  on  an  examination  of  the  plaintiff,  as 
a  witness  for  the  defendant,  before  the  trial,  he  was  bound  to  answer  in 
reference  to  the  matters  set  up  in  the  answer.     Taylor  v.  Jennings,  ante. 

CA  witness  cannot  be  questioned  on  cross-examination  whether  he  has  not 
previously  been  convicted  of  a  crime;  Tifft  v.  Moor,  59  Barb.  (N.  Y.)  619;  but 
he  may  be  asked  whether  he  has  not  been  in  the  penitentiary.  State  prison  or 
any  other  place  that  would  tend  to  impair  his  credibility;  but  such  questions 
are  largely  in  the  discretion  of  the  court,  and  it  should  be  liberally  exercised. 
Real  V.  People,  43  N.  Y.  370.  But  this  case  is  hardly  up  to  the  standard  of 
the  court  giving  it,  as  it  contravenes  the  rule  requiring  the  highest  class  of 
evidence,  which,  in  such  a  case,  would  be  the  record  of  conviction.  See 
Clement Y.  Brooks,  13  N.  H.  93;  EirsehnerY.State,^  Wis.  140;  nor  a  woman 
whether  she  has  not  been  twice  married,  and  whether  her  last  marriage  was 
not  before  her  first  husband's  death ;  Forney  v.  Ferrell,  4  W.  Va.  739;  nor 
whether  he  has  not  testified  falsely;  State  v.  Blake,  35  Me.  350;  nor,  in  New 
York,  whether  he  has  not  taken  usurious  interest.  Bank  of  Salina  v.  Hen/ry, 
3  Den.  (N.  Y.)  155;  Curtis  v.  Knox,  id.  341.  But  contra  see  Southworth  v.  5«re- 
nett,  58  N.  Y.  659,  where  it  was  held  that  the  allowance  or  rejection  of  such 
evidence  is  in  the  discretion  of  the  court.  This  case  seems  to  be  in  conflict 
with  Newoomb  v.  'Orinoold,  31  N.  Y.  398,  and  Jackson  v.  Osborn,  3  Wend.  (N. 
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this  point  lias  been  solemnly  determined ;  and,  in  tlie 
absence  of  all  express  authority,  opinions  have  been  much 
divided.  The  advocates  for  a  compulsory  power  in  cross- 
examination  might  argue,  that  as  parties  are  frequently 
surprised  by  the  appearance  of  a  witness  unknown  to 
them,  or,  if  known,  entirely  unexpected,  without  such 
power  they  would  have  no  adequate  means  of  ascertain- 
ing what  credit  is  due  to  his  testimony ;  that  on  the  cross- 
examination  of  'Spies,  informers,  and  accomplices,  this 
power  is  more  particularly  necessary :  and  that  if  a  wit- 
ness may  not  be  questioned  as  to  his  character  at  the 
moment  of  trial,  the  property  and  *even  the  life 
'-  -'  of  a  party  must  often  be  endangered.     Those, 

on  the  other  side,  who  maintain  that  a  witness  is  not 
compellable  to  answer  such  questions,  may  contend  to  the 
following  effect.  They  say,  the  obligation  to  give  evi- 
dence arises  from  the  oath,  which  every  witness  takes ; 
that  by  this  oath  he  binds  himself  only  to  speak  touching 
the  matters  in  issue ;  and  that  such  particular  facts  as 
these — whether  the  witness  has  been  in  Jail  for  felony 
or  suffered  some  infamous  punishment,  or  the  like, — can- 
not form  any  part  of  the  issue,  as  appears  evident  from 
this  consideration,  that  the  party,  against  whom  the  wit- 
ness is  called,  Would  not  be  allowed  to  prove  such  par- 
ticular facts  by  other  witnesses.  They  may  argue,  further, 
that  it  would  be  an  extreme  grievance  to  a  witness,  to  be 
compelled  to  disclose  past  transactions  of  his  life,  which 
may  have  been  since  forgotten,  and  to  pxpose  his  character 

T.)  555,  aa  well  as  the  cases  cited  from  3nd  Denio ;  but  however  that  may  be  it 
comports  with  the  general  tenor  of  the  late  cases,  that  when  the  punishment 
is  simply  by  fine  or  forfeiture  the  court  may,  in  its  discretion,  compel  an 
answer ;  and  the  policy  of  this  rule  is  not  doubtful.  An  unmarried  woman 
need  not  answer  whether  she  has  any  children;  Campbeil  v.  State,  23  Ala.  44; 
nor  whether  she  is  not  unchaste,  or  reputed  to  be  so.  Sowell  v.  Com.,  5  Gratt. 
(Va.)  664;  Forney  v.  Ferrell,  4  W.  Va.  729. 
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afresh  to  evil  report  and  obloquy,  when  perhaps  by  sub- 
sequent conduct  he  may  have  recovered  the  good  opinion 
of  the  world ;  that  if  a  witness  is  privileged  from  answer- 
ing a  question,  though  relevant  to  the  matters  in  issue, 
because  it  may  tend  to  subject  him  to  forfeiture  of  prop- 
erty, with  much  more  reason  ought  he  to  be  excused  from 
answering  an  irrelevant  question  to  the  disparagement 
and  forfeiture  of  his  character;  that  in  the  case  of 
accomplices,  in  which  this  compulsory  power  of  cross- 
examination  is  thought  to  be  more  particularly  necessary, 
the  power  may  be  properly  conceded  to  a  certain  extent, 
because  accomplices  stand  in  a  peculiar  situation,  being 
admitted  to  give  evidence  only  under  the  implied  condi- 
tion of  making  a  full  and  true  confession  of  the  whole 
truth ;  but  even  accomplices  are  not  to  be  questioned,  in 
their  cross-examination,  as  to  other  offenses  in  which  they 
have  not  been  concerned  with  the  prisoner :  lastly,  that 
with  respect  to  witnesses,  in  general,  the  best  course  to 
be  adopted,  both  in  point  of  convenience  and  justice,  is 
to  allow  the  question  to  be  asked,  at  the  same  time 
*allowing  the  witness  to.  shelter  himself  under  p  *  .,  qq  n 
his  privilege  of  refusing  to  answer,  and,  if  he  *-  -' 

refuses,  to  leave  it  to  the  jury  to  draw  their  own  conclu- 
sion as  to  his  motives  for  such  refusal.  Although  there 
appears  not  to  be  any  express  decision  on  the  point, 
whether  a  witness  is  compellable  to  answer  questions  de- 
grading to  his  character,  yet  several  opinions  have  been- 
pronounced  by  judges  of  great  authority,  from  which  it 
may  be  collected  that  the  witness  is  not  compellable  to 
answer  such  questions."  In  support  of  this  view  the 
following  authorities  are  then  cited  :  CooMs  case,^  Sir  J. 
Friend's  case'  Lawyer's  case,'  B.  v.  Lewis*  Macbride  v. 

•  13  Ho.  St.  Tr.  334.  '^  Id.  16, 17.  » 16  Id.  161.  ■»  4  Esp.  225. 
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Mobchride^  andi?.  v.  CGoigly,  0''  Connor  and  others'  Tlie 
first  three  of  these  are  taken  from  tlie  State  Trials,  the 
latest  of  wMcli  was  decided  in  1722  ;  and  the  second  is 
only  a  dictum,  for  the  point  was  whether  a  witness  was 
bound  to  say  he  was  a  Roman  Catholic,  the  answering 
which  in  the  aJQ&rmative  would  in  those  days  have  exposed 
him  to  &pe7ialty.'  The  fourth  and  fifth  prove  too  much, 
for  in  them  the  judges  ruled  that  questions  such  as  we  are 
now  considering  could  not  be  put, —  a  position  clearly 
erroneous ; '  and  in  the  sixth  it  is  not  easy  to  collect  on 
what  precise  ground  the  decision  of  the  court  proceeded, 
as  they  do  not  assign  any  reasons  for  it.  To  these  are 
commonly  added  Dodd  v.  JVorris,"  R.  v.  Hodgson'  and 
Millman  v.  Tucker ; '  but  in  the  first  two  the  question 
involved  a  charge  of  fornication,  and  as  such  the  answer 
might  iave  rendered  the  party  liable  to  be  proceeded 
against  in  the  Ecclesiastical  Court.  The  same  view  is 
r  *  1 8A1  *^1®°  supported  by  the  old  cases,  in  the  State 
'-  -^  Trials,  of  Reading  °  and  the  Earl  of  Shaftesbury.' 

On  the  other  hand,  however,  there  are  several  modern 
authorities  expressly  in  point  the  other  way,  viz. :  R.  v. 
Udwa/rds,^"  Frost  v.  Holloway,^"  and  Cihndell  v.  Pratt"  to 
which  may  be  added  Roberts  v.  Allatt  ;  "  and  the  same  is 

1  Id.  342. 

^  26  Ho.  St.  Tr.  1353. 

'  See  B.  V.  Lord  George  Gordon,  2  Dougl.  693. 

*  Ph.  &  Am.  Ev.  920  et  seq. ;  3  Phill.  Bv.  497  et  seq.,  lOtli  Ed. ;  Stark!  Ev.  313, 
4th  Ed. ;  Ros.  Orim.  Bv.  166,  4th  Ed. 

"  3  Camp.  519. 

«  B.  &  R,  C.  C.  211. 

'  Peake's  Add.  Ca.  323. 

e  7  Ho.  St.  Tr.  296. 

»  8  Id.  817. 
'»  4  T.  R.  440. 

"  Ph.  &  Am.  Bv.  923,  note  j  3  Phill.  Bv.  500, 10th  Ed. 
«  1  M.  &  M.  108. 
'» Id.  193. 
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indirectly  established  by  other  cases,  wHcli  show  that  if 
such  questions  are  put  the  witness's  answer  must  be  taken, 
and  that  he  cannot  be  contradicted  by  fresh  evidence.' 
We  apprehend  that  in  strictness  the  courts  can  compel  a 
witness  to  answer  under  such  circumstances,  but  that  in 
the  exercise  of  their  discretion  they  will  not  do  so,  unless 
the  ends  of  Justice  clearly  require  it;  which  however  sel- 
dom happens,  as  in  general  the  object  of  the  cross-exam- 
ining party  is  sufficiently  attained  hj  putting  the  question ; 
for  the  silence  of  a  person,  to  whom  in  his  hearing  a  crime 
or  disgraceful  act  is  imputed,  is  in  many  instances  tanta- 
mount to  confession.  "  No  doubt,"  says  a  modern  work 
on  Evidence,"  "  cases  may  arise  where  the  judge,  in  the 
exercise  of  his  discretion,  would  very  properly  interpose 
to  protect  the  witness  from  unnecessary  and  unbecoming 
annoyance.  For  iastance,  all  inquiries  into  discreditable 
transactions  of  a  remote  date  might,  in  general,  be  rightly 
suppressed ;  for  the  interests  of  justice  can  seldom  require 
that  the  errors  of  a  man's  Uf e,  long  since  repented  of,  and 
forgiven  by  the  conmiunity,  should  be  recalled  to  re- 
membrance at  the  pleasure  of  any  future  litigant.  So, 
questions  respecting  alleged  improprieties  of  conduct, 
which  furnish  no  real  ground  for  assuming  that  a  witness 
who  could  be  a;uilty  of  them  *would  not  be  a  ^  ^ 

.      .  .  r  185 1 

man  of  veracity,  might  very  fairly  be  checked.  ^  -■ 

But  the  rule  of  protection  should  not  be  further  extended ; 
for,  if  the  inquiry  relates  to  transactions  comparatively 
recent,  bearing  directly  upon  the  moral  principles  of  the 
witness,  and  his  present  character  for  veracity,  it  is  not 
easy  to  perceive  why  he  should  be  privileged  from  an- 
swering, notwithstanding  the  answer  may  disgrace  him. 

■  Ph.  &  Am.  Bv.  923 ;  2  Ph.  Ev.  501,  10th  Ed. 
'  Tayl.  Ev.  §§  1314. 1315,  5th  Ed. 
30 
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It  has,  indeed,  been  termed  a  harsli  alternative  to  compel 
a  witness  either  to  commit  perjury  or  to  destroy  his  own 
reputation ;  but,  on  the  other  hand,  it  is  obviously  most 
important,  that  the  Jury  should  have  the  means  of  ascer- 
tainiug  the  character  of  the  witness,  and  of  thus  forming 
something  like  a  coirect  estimate  of  the  value  of  his  evi- 
dence. Moreover,  it  seems  absurd  to  place  the  mere 
feelings  of  a  profligate  witness  in  competition  with  the 
substantial  interests  of  the  parties  in  the  cause." 

By  the  17  &  18  Vict.  c.  125,  sects.  25,  103,  a  witness 
in  a  civil  case  may  be  questioned  as  to  whether  he  has 
been  convicted  of  any  felony  or  misdemeanor,  and  if  he 
either  denies  the  fact  or  refuses  to  answer,  the  opposite 
party  may  prove  the  conviction.  And  by  28  Vict.  c.  18, 
s.  6,  which  applies  "to  all  courts  of  judicature,  as  well 
criminal  as  all  others,  and  to  all  persons  having,  by  law 
or  by  consent  of  parties,  authority  to  hear,  receive,  and 
examine  evidence," '  a  witness  may  be  questioned  as  to 
whether  he  has  been  convicted  of  any  felony  or  misde- 
meanor, and  upon  being  so  questioned,  if  he  either  denies 
or  does  not  admit  the  fact,  or  refuses  to  answer,  it  shall 
be  lawful  for  the  cross-examining  party  to  prove  such 
conviction. 

Questions  tending  to  subject  to  civil  proceedings. 

§  131.  It  was  formerly  a  disputed  point  whether  wit- 
nesses were  compellable  to  answer  questions  the  answers 
to   which   would   subject    them  to   civil    proceedings." 

r  *  1  Sfi  1  *'^°  ^®*  ^^^  matter  at  rest  the  46  Geo.  3,  c.  37, 
*-  ^  was  passed,  which,  after  reciting  the  existing 

doubts  on  the  subject,  proceeded  to  declare  and  enact,  that 

>  Sect.  1. 

2  3  Phill.  Ev.  493,  493, 10th  Ed. ;  Stark.  Ev.  308,  304,  4th  Ed. 
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"a  witness  cannot  by  law  refuse  to  answer  a  question 
relevant  to  tlie  matter  in  issue,  the  answering  of  wMcli 
has  no  tendency  to  accuse  himself  or  to  expose  him  to 
penalty  or  forfeiture  of  any  nature  whatsoever/  by  reason 
only,  or  on  the  sole  ground,  that  the  answering  of  such 
question  may  establish  or  tend  to  establish  that  he  owes 
a  debt,  or  is  otherwise  subject  to  a  civil  suit."  (a) 

1  As  to  the  nature  and  extent  of  the  forfeiture  spoken  of,  see  Pye  v.  Butter- 
field,  5  B.  &  S.  829,  and  the  cases  there  referred  to. 

(a)  In  this  country  it  is  held,  without  the  aid  of  statutes,  that  the  fact  that 
the  answer  to  a  question  will  involve  a  witness  in  pecuniary  loss,  will  not 
excuse  him  from  answering.  Oorham  v.  Carroll,  Litt.  (Ky.)  221 ;  Says  v. 
Bichardson,  1  G.  &  J.  (Md.)  366  ;  Capp  r.  Upham,  3  N.  H.  159  ;  Ward  v.  State, 
2  Wis.  120 ;  Bull  v.'  Loveland,  10  Pick.  (Mass.)  19 ;  State  v.  Douglass,  1  Wis. 
527 ;  Taucey  v.  Kemp,  4  H.  &  J."(Md.)  348 ;  Stewart  v.  Turner,  3  Edwards'  Ch. 
(N.  X.)  458 ;  Harper  v.  Burrows,  6  Ired.  (IT.  C.)  30 ;  Matter  of  Kipp,  1  Paige's 
Ch.  (N  Y.)  601. 
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Presumption  in  favor  of  human  testimony — Distinctiofi 
het/ween  the  competency  and  credibility  of  witnesses  — 
Incompetency. 

§  132.  As  the  reception  of  and  credit  attached  to  the 
statements  of  witnesses  by  courts  of  justice  rest  on  the 
natural,  if  not  instinctive,  belief  which  is  found  to  exist 
in  the  human  mind,'  in  the  general  veracity  of  human 
testimony,  especially  when  guarded  by  the  sanction  of 
an  oath,  it  follows  that  all  testimony  delivered  under 
that  sanction,  and  perhaps  even  without  it,  ought  to  be 
heard  and  believed  until  special  reason  appears  for 
doubt  or  disbelief.  And  here  arises  a  leading  distinc- 
tion which  runs  through  the  judicial  evidence  of  this 
and  most  other  countries ;  namely,  that  in  some  in- 
stances the  special  reason  is  so  obvious  that  the  law 
deems  it  safer  to  reject  the  testimony  of  the  witness 
altogether,  while  in  others  it  allows  the  witness  to  make 
his  statement,  leaving  its  truth  to  be  estimated  by  the 
tribunal.'     This  is  the  distinction  taken  in  our  books 

"  Introd.  pt.  1,  §  15. 

»  "  Summa  distiuctio  et  obaervatio  est,  testes  aut  prohiberi  penitus,  aut 
reprobari  duntaxat.     Prohibentur,  qui  plane  non  audiuntur ;    Reprobantur, 
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^  ^between  the  competency  and  the  credibility  of 

L  -I  witnesses.     A  witness  is  said  to  be  incompetent 

to  give  evidence  when  the  judge  is  bound  as  matter  of 
law  to  reject  his  testimony,  either  generally  or  on  some 
particular  subject ;  in  all  other  cases  it  is  to  be  received 
and  its  credibility  weighed  by  the  jury.  The  present 
chapter  will  be  confined  to  the  incompetency  of  witnesses. 

Incompetency  not  presumed — How  ascertained. 
§  133.  Incompetency  in  a  witness  will  not  be  presumed. 
It  comes  in  the  shape  of  an  exception  or  objection  to  the 
witness ;  and  if  the  facts  on  which  it  rests  are  disputed 
they  must,  like  all  other  collateral  questions  of  fact,'  be 
determined  by  the  judge ; '  who,  in  case  of  doubt,  is 
always  disposed  to  receive  the  witness,  and  let  the  objec- 
tion go  to  his  credibility  rather  than  to  his  competency. 
In  many  cases  the  ground  of  incompetency  is  apparent 
to  the  senses  of  the  judge;  as  where  a  witness  presents 
himself  in  a  state  of  intoxication,"  or  is  an  obvious  luna- 
tic," or  of  such  tender  years  that  the  jtidge  deems  a  pre- 
liminary inquiry  into  his  religious  knowledge  essential,* 
and  the  like.  But  the  ordinary  mode  of  ascertaining 
whether  a  witness  is  competent  is  by  examining  him  on 
what  is  called  the  voir  dire,  i.  e.,  a  sort  of  preliminary 
examination  by  the  judge,  in  which  the  witness  is  required 
to  speak  the  truth  with  respect  to  the  questions  put  to 
him ;  when,  if  incompetency  appears  from  his  answers,  he 

quibus  auditis  aliquid  objici  potest,  quo  minus  fidem  mereantur."  Huberus, 
Prasl.  Jiir.  Civ.  lib.  33,  tit.  5,  n.  1.     See  1  Hale,  P.  C.  635 ;  2  Id.  276-7. 

'  Bk.  1,  pt.  1,  §  83. 

■>  Bartlett  v.  Smith,  11  M.  &  W.  483 ;  B.  v.  Hill,%  Den.  C.  C.  254. 

'  See  the  judgment  in  Manaell  v.  Seg.,  1  Dearsl.  &  B.  405.  "  Ebrietas  proba- 
tur  ex  aspectu  illius  qui  asseritur  ebrius,  &c."  Maso.  de  Prolj.  Concl.  579,  nn. 
5  et  seq. 

*  InfrL 

'  lnfr&. 
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is  rejected,'  and  even  if  they  are  satisfactory  the  judge 
*may  receive  evidence  to  contradict  them  or  ^  ^ 

•  r  190 1 

establish  other  facts  showing  the  witness  to  be  '-  -■ 

incompetent."  It  sometimes  happens  that  the  incom- 
petency of  a  witness  is  not  discovered  until  after  he  has 
been  sworn,  and  his  examination  proceeded  with  a  con- 
siderable way,  or  perhaps  even  brought  to  a  close ; 
under  which  circumstances  the  judge  ought,  it  seems,  to 
erase  that  witness's  evidence  from  his  notes,  and  tell  the 
jury  to  pay  no  attention  to  it.°  It  has  been  said,  also, 
that  although  in  regular  order  the  examination  on  the 
voir  dire  precedes  the  examination  in  chief ;  yet,  when 
a  ground  of  incompetency  is  thus  unexpectedly  discovered, 
the  judge  may  stop  the  proceedings,  and  examine  on  the 
voir  dire  with  the  view  of  ascertaining  the  fact." 

Grov/nds  on  which  witnesses  may  he  rejected  unheard — 
Abuses  of  the  principle  of  incompetency. 
§  134.  The  only  grounds  on  which  the  evidence  of  a 
witness  can  with  any  appearance  of  reason  be  rejected, 
vmheard,  are  reducible  to  four.  1.  That  he  has  not 
that  degree  of  intellect  which  would  enable  him  to  give 
a  rational  account  of  the  matters  in  question,  (a)    2.  That 

'  TardUy  v.  Arnold,  10  M.  &  W.  141 ;  Jacobs  v.  Layborn,  11  M.  &  W.  685  ; 
Boe  d.  N(yrton  v.  Webster,  12  A.  &  E.  442. 

»  B(vrtleU  V.  Smith,  11  M.  &  W.  483 ;  Cleme  v.  Jones,  7  Exch.  421. 

'  See  Jacobs  y.  Layborn,  11  M.  &  W.  685  ;  and  the  authorities  there  cited;  R. 
V.  WhiteTiead,  L.  R.,  1  C.  C.  35  ;  1  Cox,  C.  C.  234. 

*  Per  Rolfe,  B.,  in  Jacobs  v.  Layborn,  ut  sv/prd.  See  also  the  resolution  of 
the  judges  in  the  Queen's  case,  3  B.  &  B.  284. 

(a)  Under  this  head  are  embraced  children,  idiots  and  insane  persons.  The 
real  test  of  mental  capacity  to  testify  as  a  witness  is  predicated  upon  the 
ability  of  the  person  to  remember  facts  and  detail  them  intelligently  upon  the 
stand,  coupled  with  a  sense  of  moral  and  legal  responsibility  to  speak  the 
truth  upon  oath.  If,  however,  a  person  is  otherwise  competent  as  a  witness, 
the  fact  that  he  does  not  believe  in  future  punishment  will  not  disqualify 
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he  cannot  or  will  not  guarantee  tlie  trutli  of  Ms  state- 
ments by  the  sanction  of  an  oatli,  or  wliat  the  law  deems 
its  equivalent.     3.  That   he  has   been   guilty  of   some 

him  as  a  witness,  but  may  be  shown  as  affecting  his  credit.  State  v.  ScarUan, 
58  Mo.  304;  Cuibisony.  McOreery,  2  W.  &  S.  263;  Blecker  v.  Bremers,  2  Ala. 
354 ;  Brock  v.  Milligan,  10  Ohio,  131 ;  Hoyt  v.  Adee,  3  Lans.  (N.  T.  S.  C.)  173 ; 
Anderson  v.  Mayberry,  2  Heisk.  (Tenn.)  653.  Children  are  admitted  to  testify 
irrespective  of  their  age,  if  they  are  of  sufficient  mental  capacity,  and  under- 
stand, or  can  be  made  to  understand,  the  obligations  imposed  upon  them  by  an 
oath.  It  is  tlie  right  of  a  party  to  object  to  the  evidence  of  a  child,  upon  the 
grounds  both  of  mental  capacity  and  a  lack  of  knowledge  of  the  responsibili- 
ties, legal  and  moral,  that  an  oath  imposes ;  and  when  an  objection  is  made,  it 
is  the  duty  of  the  court  to  ascertain  the  competency  of  the  witness  in  both  re- 
spects. If  the  child  is  able  to  talk  correctly,  and  shows  a.  degree  of  memory 
and  mental  power  sufficient  to  detail  the  transaction  to  which  its  attention  is 
called,  the  court  will  always  admit  the  evidence,  giving  the  witness  full  in- 
struction as  to  the  consequences  of  telling  an  untruth  while  under  oath.  No 
exact  test,  or  standard  of  mental  capacity  applicable  to  all  cases,  can  be  given 
but,  as  all  children  under  the  age  of  fourteen  years  are  excluded  from  the 
benefit  of  the  presumption  that  they  are  competent,  that  attaches  in  favor  of 
those  of  and  over  that  age,  the  courts  in  each  case  will  be  governed  by  the 
degree  of  intelligence  exhibited  by  the  witness  in  determining  the  question  of 
admissibility.  This  is  the  course  that  has  always  been  adopted  by  courts,  and 
it  is  the  right  of  a  party  to  have  the  intelligence  of  the  witness  thoroughly  tested, 
and  it  is  error  to  admit  it  unless  a  proper  degree  of  intelligence  is  shown.  Btate  v. 
Benma.W La.  Ann.  119 ;  Com.  v.  Ga/rey,  2  Brewst.  (Penn.)  404 ;  Flanagom  v.  State, 
35  Ark.  93  ;  Warner  v.  State,  id.  447.  See  Hale's  Pleas  of  the  Crown,  vol. 
3,  p.  238 ;  Kilburn  v.  Mullin,  23  Iowa,  498 ;  Van  Pelt  v.  Van  Pelt,  3  Penn.  657 ; 
WasKburn  v.  Beople,  10  Mich.  372 ;  State  v.  Le  Blanc,  2  Const.  (S.  C.)  354;  Gom. 
V.  Hutchinson,  10  Mass.  235  ;  People  v.  Bernal,  10  Cal.  66. 

This  course  was  pursued  by  courts  at  an  early  day,  and  we  have  numerous 
Instances  of  children  of  tender  years  being  admitted  as  witnesses  in  criminal 
cases.  Thus  Hale  says,  vol.  1,  p.  303, that  "in  some  cases  an  infant  of  nine 
years  of  age  has  been  allowed  to  give  evidence.  For,"  adds  the  writer, 
"  though  under  the  age  of  fourteen  years,  yet  if  he  be  intelligent,  or  the  nature 
of  the  fact  be  such  as  to  allow  of  the  examination  of  one  under  that  age,  he 
may  be  examined  on  oath  as  a  witness  ;  as  in  the  case  of  rape  and  buggery." 
And  the  learned  author,  from  these  premises,  reasons  that  "  one  under  the  age 
of  fourteen  years  may,  if  otherwise  of  a  competent  discretion,  be  a  witness  in 
a  case  of  treason." 

In  Toung  v.  Seugliterford,  388,  it  was  held  that  an  infant  of  any  age  may  be 
sworn  as  a  witness,  if  he  has  sufficient  capacity  to  be  conscious  of  the  danger 
of  perjury.  The  consciousness  of  the  obligation  of  an  oath  seems  to  have 
been  regarded  as  tlie  test  of  admissibility.  The  reason  for  this  is  apparent. 
It  is  presumed  that  a  person  who  has  sufficient  intelligence  to  understand  the 
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crime  or  misconduct,  showing  him  to  be  a  person  on 
whose  veracity  reliance  would  most  probably  be  mis- 
placed.    4.    That    he   has   a   personal   interest   in    the 

moral  and  legal  obligations  of  an  oatli  is  also  possessed  of  suflBcient  intelli- 
gence to  tell  what  he  knows  about  a  transaction  that  he  has  witnessed. 

In  Buller's  Nisi  Prius,  393,  that  learned  author  lays  down  the  rale  thus : 
"  In  regard  to  children  there  seems  to  be  no  precise  time  fixed,  wherein  they 
are  excluded  from  giving  evidence ;  but  it  will  depend  in  a  great  measure  on 
the  sense  and  understanding  of  the  child,  as  it  shall  appear,  on  examination,  to 
the  court,"  and  he  notes  the  Instance  of  Brazier's  Case,  tried  at  the  summer  As- 
sizes for  York,  April  13,  1778,  in  which  the  respondent  was  charged  with  com- 
mitting a  rape  upon  a  child  five  years  of  age,  and  the  question  was  raised  as  to 
the  admissibility  of  the  child  as  a  witness,  and  he  says,  "  it  was  agreed  by  all 
the  judges,  that  a  child  of  any  age,  if  she  were  capable  of  distinguishing  be- 
tween good  and  evil,  might  be  examined  on  oath,  and,  consequently,  that  evi- 
dence of  what  she  had  said  ought  not  to  be  admitted." 

No  persons  will  be  allowed  to  testify  unless  they  take  upon  themselves  the 
obligations  of  an  oath,  by  some  of  the  forms  prescribed  bylaw;  and  hence  it  is 
that  no  person,  whether  an  infant  or  an  adult,  will  be  permitted  to  testify 
unless  they  are  capable  of  understanding  the  nature  of  an  oath,  and  the  obli- 
gations, legal  and  moral,  which  it  imposes.  If,  however,  a  person  can  be  made 
to  understand  the  obligations  and  nature  of  an  oath,  under  instructions  from 
the  court,  the  fact  that  he  or  she  did  not  possess  the  requisite  knowledge 
when  called  to  the  stand  will  not  prevent  him  from  testifying,  if  the  court  is 
satisfied  that  he  has  been  made  to  understand  them  before  testifying.  For 
the  rule  in  such  cases,  as  well  as  for  the  history  of  the  growth  of  this  branch 
of  the  law,  see  1  McNally  on  Evidence,  p.  151. 

Idiots  and  persona  of  nan  sane  mind  are  never  permitted  to  testify.  But,  in 
reference  to  the  latter  class,  the  disability  only  exists  during  the  period  of 
insaniry.  If  they  have  lucid  intervals,  during  the  period  of  lucida  intervaUa, 
if  they  have  sufficient  understanding,  they  may  testify.  The  precise  minimum 
quod  sic  which  disables  the  party  cannot  be  given,  but  must  necessarily  depend 
upon  the  circumstances  of  each  case,  and  the  court  must  feel  assured  that  the 
witness  has  suificient  intelligence  to  comprehend  the  nature  of  an  oath  and  the 
obligation  it  imposes.  Leach's  Cr.  Cas.  507;  Coke's  Littleton,  66;  3  Hale's 
Pleas  of  the  Crown,  378;  4  Blackst.  Com.  34;  1  iJcNally's  Evidence,  158. 

But  idiocy  or  insanity  must  be  proved  by  evidence  outside  of  the  witness 
himself.  The  court  may  even  refuse  to  allow  the  witness  to  be  examined  as 
to  his  competency.  RoUnaon  v.  Dana,  16  Vt.  474.  Tlie  fact  that  a  witness 
is  subject  to  fits  of  derangement  is  not  sufficient  to  exclude  his  evidence,  if  he 
is  sane  at  the  time  of  giving  his  testimony.  Evans  v.  Hettieh,  7  Wheat.  (U. 
S.)  453.  Idiots,  lunatics  and  madmen  are  not  competent  witnesses.  Linng- 
ston  V.  Siersted,  10  Johns.  (N.  Y.)  363;  Armstrong  v.  Timmons,  3  Harr.  (Del.) 
343. 
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success  or  defeat  of  one  of  the  litigant  parties.  In  a 
word,  his  rejection  should  be  based  on  the  reasonable 
apprehension,  arising  from  known  circumstances,  that 
his  evidence  may  mislead  the  tribunal  and  so  cause 
misdecision.  But  various  classes  of  persons  were  re- 
^  Jected  *by  the  civilians  and  our  old  lawyers  on 

^  -"a  very  different  ground,  viz.,  that  the  giving 

evidence  in  a  court  of"  justice  is  a  right^r  privilege  rather 
than  a  duty,  and  consequently  that  incompetency  to  give 
evidence  is  a  fitting  punishment  for  matters  to  which  the 
law  is  desirous  of  attaching  a  stigma.  And  although  this 
is  a  fallacious  and  short-sighted  view  even  when  the  offense 

The  question  as  to  tlie  admissibility  of  deaf  and  dumb  persons,  particularly 
wliere  they  have  been  so  from  birth,  is  one  which  has  been  inyolved  in  much 
perplexity,  but  it  is  now  well  established  that,  if  such  persons  are  able  to  con- 
verse intelligibly  by  signs,  and  have  a  proper  appreciation  of  the  nature  of  an 
oath,  their  evidence  may  be  received  through  the  intervention  of  a  sworn 
interpreter.  This  question  was  raised  in  the  case  of  The  King  v.  Bartlett, 
Leach's  Cr.  Cas.,in  1786,  in  which  the  respondent  was  indicted  for  larceny; 
John  Rushton,  a  deaf  and  dumb  person,  who  had  been  so  from  birth,  was 
offered  as  a  witness.  It  was  objected-  by  the  respondent  that  he  was  not  a 
competent  witness,  but  his  sister  being  examined  upon  the  voir  dire  testified 
that  she  and  her  brother  had  been  able  to  converse  with  and  understand  each 
other  for  several  years,  through  the  medium  of  certain  signs  and  motions 
which  had  been  invented  between  them.  These  signs  and  motions  were  not 
significant  of  letters,  syllables,  words  or  sentences,  but  of  general  propositions 
and  entire  conceptions  of  the  mind.  She  also  testified  that  he  had  a  thorough 
conception  of  the  tenets  of  Christianity,  and  she  believed  that  she  could  make 
him  fully  understand  the  nature  and  responsibility  of  an  oath.  The  court  admit- 
ted the  evidence,  and  the  respondent  was  convicted.  In  such  cases  the  wit- 
ness must  be  able  to  express  himself  clearly,  through  the  intervention  of  signs 
or  motions,  or  must  be  able  to  express  himself  in  writing — as  it  is  generally  the 
case,  now  that  they  are  able  to  do  so  —  and  the  court  must  be  satisfied  that  he 
fully  understands  the  nature  of  an  oath  and  its  obligations. 

The  rule  in  reference  to  the  degree  of  capacity  that  a  witness  must  possess 
is,  that  he  must  be  fully  possessed  of  such  understanding  as  enables  him  to 
retain  in  memory  the  events  to  which  their  testimony  is  directed,  and  gives 
them  a  knowledge  of  right  and  wrong,  therefore  idiots  and  lunatics,  when 
they  are  so  far  under  the  influence  of  the  malady  as  to  be  deprived  of  such 
understanding  are  not  regarded  as  competent.  Coleman's  Case,  35  Gratt.  (Va.) 
865. 
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stigmatised  is  a  grave  violation  of  natural  or  municipal 
law,  the  ancient  practice  went  much  farther,  and  affixed 
the  brand  of  incompetency  on  erroneous  or  obnoxious 
opinions ;  thus,  not  only  punishing  the  delinquent,  but 
often  inflicting  ruin  on  the  plaintiff,  defendant,  prose- 
cutor, or  accused  person,  whose  life,  property  or  honor 
might  have  been  saved  by  the  evidence  of  the  rejected 
witness,  whose  doctrines  he  might  nevertheless  have  held 
in  due  abhorrence.  There  can  be  no  doubt  that  this  mis- 
chievous principle  was  borrowed  from  the  civil  law,  or, 
to  speak  more  correctly,  from  those  forms  of  it  which  pre- 
vailed in  the  lower  empire  and  the  middle  ages. '(a)    Most 

'  See  Bonnier,  Traite  des  Preuves,  §§  185  et  seq. 

(a)  In  most  of  the  States  of  this  country  witnesses  are  not  excluded  from 
giving  evidence  upon  the  ground  of  interest  in  the  subject-matter  of  the  ac- 
tion; but,  even  the  parties  themselves  may  testify  in  their  own  behalf.  When, 
however,  a  witness  is  shown  to  be  interested  in  the  event  of  the  suit,  this  may 
be  considered,  in  connection  with  the  weight  to  be  given  to  his  evidence.  But 
neither  the  husband  nor  wife  are  allowed  to  give  evidence  for  or  against  each 
otlier.  Therefore  upon  the  voire  dire  a  female  offered  as  a  witness  cannot  be 
offered  to  disprove  her  marriage  to  either  party,  when  her  evidence  is  objected 
to  upon  the  ground  that  she  is  the  wife  of  either  party,  when  there  is  sufficient 
evidence  aliunde  before  the  court  to  raise  a  presumption  of  marriage.  Hose  v. 
Miles,  1  Abb.  Adm.  (TJ.  S.)  411. 

But  if  a  party  objects  to  a  witness  against  him  on  the  ground  that  she  is  his 
wife,  and  she  is  admitted  to  testify,  the  error  is  cured  by  her  answering,  upon 
cross-examination,  that  she  is  not  his  wife.  People  v.  Andersmi,  36  Cal.  169. 
A  person  convicted  of  a  felony  cannot  testify  except  where  the  statute  has  made 
provision  therefor,  but,  when  a  full  pardon  has  been  granted,  relieving  him 
from  all  punishment  imposed  upon  him  at  his  conviction,  the  disability  is  re- 
moved, and  he  may  be  permitted  to  give  his  evidence.  In  such  cases,  the 
proper  proof  of  the  pardon  is  the  production  of  that  document  under  the  seal 
of  the  State.     State  v.  Blaisdell,  33  N.  H.  388. 

The  fact  that  a  witness  is  under  indictment  for  a  crime  is  not  to  be  used  in 
impeachment  of  him,  nor  does  it  affect  his  competency.  Lipe  v.  Eisenlerd,  33 
N.  T.  339. 

A  wife  is  not  a  competent  witness  against  a  trustee  when  the  examination 
would  lead  her  to  testify  in  regard  to  matters  in  which  her  husband  is  in- 
terested. Brown  v.  Bwrington,  36  Vt.  40.  But  when  the  action  is  brought 
against  her  and  her  husband  jointly  for  her  personal  tort,  she  is  competent  to 
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of  tlie  provisions  on  the  immediate  subject  are  to  be  found 
in  Cod.  lib.  l,tit,  5  ;  according  to  tlie  21st  constitution  of 
•which,  bearing  date  a.  d.  532,  heretics  and  Jews  were  not 
in  general  allowed  to  bear  testimony  against  orthodox 
Christians.     Where  heretics  or  Jews  were  parties,  the 

testify,  Hooper  v.  Eooper,  43  Barb.  (N.  Y.)  392  ;  but  otherwise  in  Rhode  Island. 
DoHTidlyv.  Smith,  TR.l.  12;  Briggs  v.  Titus,!  id.  441.  Neither  husband  or 
wife  is  competent  to  give  evid,ence  for  or  against  each  other.  Moffat  v. 
Moffat,  10  Bosw.  (N.  Y.)  468;  Sird  v.  Davis,  1  McCarter  (N.  J.),  467. 

This  rule  is  predicated  not  so  much  upon  the  ground  of  interest,  as  upon  the 
ground  of  public  policy;  therefore  statutes  providing  that  interest  in  the  sub- 
ject-matter of  the  action  shall  not  be  regarded  as  disqualifying  a  person  from 
giving  evidence  in  an  action,  does  not  apply  to '  husband  and  wife .  Bird  v. 
Davis,  ante. 

Thus  it  has  been  held  that  the  declarations  of  a  wife,  that  a  child  of  which 
she  was  delivered  was  born  alive,  are  not  competent  to  be  given  in  evidence  to 
prove  the  husband's  title  to  an  estate  by  curtesy  in  the  wife's  lands.  Gardner 
V.  ElattB,%  }onesQ!i.  C),  375. 

In  Vermont  it  is  held,  under  a  statute  passed  in  1858,  that  the  wife  may  tes- 
tify as  to  a  transaction  in  which  she  acted  as  the  agent  of  the  husband,  and  of 
which  he  had  no  personal  knowledge.  Estahrooka  v.  Prentice,  34  Vt.  i57.  But 
this  was  held  not  to  enable  her  to  testify  to  accounts  for  her  husband,  kept  by 
her  from  memoranda  furnished  by  him.  Id. 

In  Massachusetts  it  is  held  that  the  wife  can  only  be  a  witness  when  she  is  a 
proper  party  to  the  action.  Barier  v.  Ooddard,  9  Gray  (Mass.),  71;  Roy  v. 
Smith,  id.  141.  It  is  held  that  upon  the  trial  of  the  husband  upon  a  complaint 
for  an  assault  upon  the  wife,  she  is  a  competent  witness  for  him.  Com.  v.  Mur- 
phy, 4  Allen  (Mass.),  491. 

In  New  York  the  wife  is  not  a  competent  witness  for  the  husband,  except  in 
an  action  to  which  she  is  a  party.  But  when  joined  in  an  action  with  the  hus- 
band, either  as  plaintiff  or  defendant,  she  may  testify.  Sohaffner  v.  Bf.uter,  37 
Barb.  (N.  Y.)  44;  White  v.  Stafford,  38  id.  419.  But  when  a  party  avails  him- 
self of  the  wife's  evidence  in  an  actipu,  he  cannot  object  to  her  giving  further 
evidence  in  favor  of  her  husband.  Tappan  v.  Butkr,  7  Bosw.  (N.  Y.)  480. 
Where  other  defendants  are  joined  with  the  husband,  the  wife  of  one  of  them 
is  not  a  competent  witness  for  the  others.  Tomlinson  v.  Lynch,  32  Wis.  160. 
But  see,  contra,  Morrisseyy.  People,  11  Mich.  327. 

When  the  husband  and  wife  are  joined  as  parties  the  wife  may  testify.  Gee 
V.  Lewis,  30  Ind.  149  ;  Schaffner  v.  Renter,  ante  ;  Palmer  v.  Henderson,  20  Ind. 
297. 

In  an  action  against  the  husband  to  enforce  a  lien  upon  the  property  of  his 
deceased  wife,  he  may  testify  to  any  matters  except  communication  received 
from  her  relating  to  the  property  during  her  life.  Haugh  v.  Blythe,  20  Ind  34. 
See  note  4,  p. 
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evidence  of  heretics  and  Jews  was  receivable,  the  emperor 
observing,  "  concedimus  dignos  litigatoribus  etiam  testes 
introducere ; "  as  it  also  was  in  certain  other  cases  from 
necessity,  "ne  probationum  facultas  angustetur;"  but 
the  testimony  of  Pagans,  Manichseans,  and  some  other 
sects,  was  rejected  under  all  circumstances.'  Very  similar 
rules  were  acted  on  by  the  canonists."  In  former  times 
in  this  country,  when  ecclesiastical  dogmas  were  enforced 
by  the  secular  *arm,  and  the  writ  de  hseretico  ^  ^ 

r  192 1 

comburendo  was  in  force,  the  open  profession  ^  -■ 

of  infidelity  was  rare,  and  Jews  had  been  expelled  from 
the  kingdom  in  the  reign  of  Edw.  I.,  so  that  very  explicit 
information  on  this  subject  cannot  be  expected  from  our 
early  lawyers.  Sir  Edward  Coke,  indeed,  in  his  First 
Institute,  lays  down  broadly  that  an  infidel  cannot  be  a 
witness,' but  cites  no  authority.  In  GalvMs  case*  also  he 
says,  "  All  infidels  are  in  law  perpetui  inimici,  perpetual 
enemies  (for  the  law  presumes  not  that  they  will  be  con- 
verted, that  being  remota  potentia,  a  remote  possibility), 
for  between  them,  as  with  the  devils,  whose  subjects  they 
be,  and  the  Christian,  there  is  perpetual  hostility,  and  can 
be  no  peace."  For  this  the  only  authorities  cited, 
besides  one  of  those  passages  of  Scripture  which  are  com- 
monly strained  for  similar  purposes,  are  the  12  Hen. 
VIII.  fol.  4  a,  pi.  3,  and  the  Eegist.  Brev.  Orig.  282,  b ; 
the  former  of  which  is  a  mere  dictum  by  Brook,  J.,  that 
a  pagan  cannot  maintain  an  action ;  and  the  latter  is  an 
extract  from  a  writ  relative  to  the  Knights  Hospitallers, 
in  which  their  institution  is  described  as  founded  "  in 

'  See  this  constitution  at  length,  Introd.  pt.  3,  §  63,  n.  (6). 
»  Lancel.  Inst.  Jur.  Can.  lib.  3,  tit.  14,  §  19  ;  Ayl.  Par.  Jur.  Can.  Angl.  448  • 
Devot.  Inst.  Canon,  lib.  3,  tit.  9,  §  13. 
5  Co.  Litt.  6  b. 
*  7  Co.  17. 
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tuitionem  et  defensionem  universalis  et  sacrosanctae  ec- 
clesise  contra  Christi  et  Ckristianqrum  inimicos."  In 
another  of  Ms  works  also,'  lie  tells  us  that  the  passage  in 
Bracton  where  it  is  stated  that  an  alien  born  cannot  be  a 
witness  must  be  intended  of  an  alien  infidel.  Whether 
Coke  did  not  overstate  the  bigotry  even  of  his  own  time  may- 
be questioned,  but  certain  it  is  that  within  half  a  century 
after  his  death  very  different  notions  had  arisen ;  and  the 
whole  subject  will  be  best  understood  from  the  following 
powerful  expos6  of  the  fallacy  of  his  views  by  L.C.  J.  Willes, 
in  his  judgment  in  Omichwnd  v.  Barker^  "  As  to  the  gen- 
eral question,  Lord  Coke  has  resolved  it  in  the  negative,  Co. 
Litt.  6  b,  that  an  infidel  cannot  be  a  witness ;  and  it  is 
r  *  1 QQ  "1  *P-^^^°-  ^y  ^^^  word  "  infidel  "  he  meant  Jews  as 
'-  ^  well  as  heathens,  that  is,  all  who  did  not  believe 

the  Christian  religion.  In  2  Inst.  507,  and  many  other 
places,  he  called  the  Jews  infidel  Jeios  /  and  in  the  4 
Inst.  155,  and  in  several  other  passages  of  his  books,  he 
makes  use  of  this  expression,  infidel  pagans,  which  plainly 
shows  that  he  comprised  both  Jews  and  heathens  under 
the  word  infidels;  and,  therefore,  Sergeant  Hawkins 
(though, a  very  learned,  painstaking  man)  is  plainly  mis- 
taken in  his  History  of  the  Pleas  of  the  Crown,  vol.  2,  p. 
434,  where  he  understands  Lord  Coke  as  not  excluding 
the  Jews  from  being  witnesses,  but  only  heathens.  But 
Lord  Chief  Justice  Hale  understood  this  in  another  sense 
in  that  remarkable  passage  of  his,  which  I  shall  mention 
more  particularly  by-and-by.  I  shall,  therefore,  take  it 
for  granted  that  Lord  Coke  made  use  of  the  word  "  infi- 
dels "  here  in  the  general  sense ;  and  that  will,  I  think, 
greatly  lessen  the  authority  of  what  he  says ;  because 
long  before  his  time,  and  of  late,  almost  ever  since  the 

'  4  Inst.  379.  '-i  Willes,  541. 
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Jews  have  returned  into  England,  they  have  been  admit- 
ted to  be  sworn  as  witnesses.  But,  I  think,  the  counsel 
for  the  defendant  seemed  to  mistake  the  reason  upon 
which  Lord  Coke  went.  For  he  certainly  did  not  go 
upon  this  reason,  that  an  infidel  could  not  take  a  Chris- 
tian oath,  and  that  the  form  of  the  oath  cannot  be  altered 
but  by  act  of  parliament ;  but  upon  this  reason,  though, 
I  think,  a  much  worse,  that  an  infidel  was  not  fide  dig- 
nus,  nor  worthy  of  credit ;  for  he  puts  them  in  company 
and  upon  the  level  with  stigmatized  and  infamous  persons. 
And  that  this  was  his  meaning  appears  more  plainly  by 
what  he  says  in  Calviri's  case.  (The  Lord  Chief  Justice 
here  cites  the  passage  already  quoted.')  But  this  notion, 
though  advanced  by  so  great  a  man,  is,  I  think,  contrary 
not  only  to  the  Scripture,  but  to  common  sense  and  common 
humanity.  And  I  think  that  even  the  devils  themselves, 
whose  *sub]ect  he  says  the  heathens  are,  cannot 
L  ^  have  worse  principles  ;  and  besides  the  irrelig- 

ion  of  it,  it  is  a  most  impolitic  notion,  and  would  at  once 
destroy  all  that  trade  and  commerce  from  which  this 
nation  reaps  such  great  benefits.  *  *  *  I  have  dwelt 
the  longer  upon  this  saying  of  his,  because  I  think  it  is 
the  only  authority  that  can  be  met  with  to  support  this 
general  assertion,  that  an  infidel  cannot  be  a  witness. 
For,  though  it  may  be  founded  upon  some  general  say- 
ings in  Bracton,  Fleta  and  Britton,  and  other  old  books, 
those  I  think  of  very  little  weight,  and  therefore  shall  not 
repeat  them  ;  first,  because  they  are  only  general  dicta  ; 
and,  in  the  next  place,  because  these  great  authors  lived 
in  very  bigoted  popish  times,  when  we  carried  on  very 
little  trade  except  the  trade  of  religion,  and  consequently 
our  notions  were  very  narrow,  and  such  as  I  hope  will 

'  Supra,  p.  345. 
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never  prevail  again  in  this  country.  As  to  what  is  said 
by  tliat  great  man,  the  Lord  .Chief  Justice  Fortescue,  in 
his  book  De  Laudibus,  cap.  26,  that  witnesses  are  to 
be  sworn  on  the  holy  evangelists,  he  is  speaking  only 
of  the  oath  of  a  Ohristian,  and  plainly  had  not  the 
present  question  at  all  in  his  contemplation.  To  this 
assertion  of  my  Lord  Coke's  (besides  what  I  have 
already  said),  I  will  oppose  the  practice  of  this  king- 
dom before  the  Jews  were  expelled  out  of  it  by  the 
stat.  18  Edw.  1.  For  it  is  plain  both  from  Madox's 
History  of  the  Exchequer,  pp.  167  and  174,  and  from 
Selden,  vol.  ii.  p.  1469,'  that  the  Jews  here  in  the 
time  of  King  John  and  Henry  HI.  were  both  admitted 
to  be  witnesses,  and  likewise  to  be  upon  juries  in  causes 
between  Christians  and  Jews,  and  that  they  were  sworn 
upon  their  own  books,  or  their  own  roll,  which  is  the 
same  thing.'  I'  will  likewise  oppose  the  constant 
practice  here  almost  ever  since  the  Jews  have  been 
*permitted  to  come  back  again  into  England ; 
L  ^  viz.,  from  the  19, Car.  H.  (when  the  cause  was 

tried  which  is  reported,  2  Keb.  314),  down  to  the  present 
times,  during  which  I  believe  not  one  instance  can  be  cited 
in  which  a  Jew  was  refused  to  be  a  witness  and  to  be 
sworn  on  the  Pentateuch.  To  this  assertion  I  shall  like- 
wise oppose  the  very  great  authority  of  Lord  Hale,  vol. 
2,  p.  279.  *  ^  *  'It  is  said  by  my  Lord  Coke  that 
an  inlidel  is  not  to  be  admitted  as  a  witness,  the  conse- 
quence whereof  would  also  be,  that  a  Jew  (who  only 
owns  the  Old  Testament)  could  not  be  a  witness.  But 
I  take  it,  that  although  the  regular  oath,  as  it  is  alloAved 

'  Seidell's  Works  by  Wilkins,  in  six  volumes,  a.  d.  1726. 

'  See  in  further  illustration  of  this  the  case  of  Gok.  Sagin,  Memoranda  in 
Scacc.  M.  3  Edw.  I.,  and  that  in  the  9th  Edw,  I,,  as  cited  Dyer,  144  a,  pi.  59,  in 
marg. 
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by  the  laws  of  England,  is  tactis  sacrosanotis  Dei  evan- 
geliis,  wMcIl  supposeth  a  man  to  be  Christian,  yet  in 
cases  of  necessity,  as  in  foreign  contracts  between  mer- 
chant and  merchant,  which  are  many  times  transacted  by 
Jewish  brokers,  the  testimony  of  a  Jew,  tacto  lihro  legis 
Mosaicoe,  is  not  to  be  rejected,  and  is  used,  as  I  have  been 
informed,  among  all  nations.  Yea,  the  oaths  of  idolatrous 
infidels  have  been  adraitted  in  the  municipal  laws  of  many 
kingdoms,  especially  si  juraverint  per  verum  Devrni 
creatorem,  and  special  laws  are  instituted  in  Spain  touch- 
ing the  form  of  the  oaths  of  infidels.  Vide  Covarruviam, 
Tom.  1.  Part.  1"  de  form4  juramenti.'  And  he  mentions 
a  case  where  it  would  be  very  hard  if  such  an  oath  should 
not  be  .taken  by  a  Turk  or  Jew,'  which  he  holds  binding; 
for  possibly  he  might  think  himself  under  no  obligation 
if  he  were  sworn  according  to  the  usual  style  of  the  courts 
of  England.  '  But  then  it  must  be  agreed,  that  the  credit 
of  such  testimony  must  be  left  to  the  Jury.'  *  *  *  The 
last  answer  that  I  shall  give  to  this  assertion  of  Lord  Coke's, 
as  explained  in  Gal/oin^s  case,  are  his  own  words  in  his 
4  Inst.   155.      ^  Fcedus   pacis  or  commercii'  (saith  he), 

*'  though  not  mutui  awnilii,  may  be  stricken  be-  ^  ^ 

...  .  r  *  196  1 

tween  a  Christian  prince  and  an  infidel  pagan;  and  '-  -* 

as  these  leagues  are  to  be  established  by  oath,  a  question 

will  arise  whether  the  infidel  or  pagan  prince  may  swear  in 

this  case  by  false  gods,  since  he  thereby  offendeth  the 

true  God  by  giving  worship  to  false  gods.     This  doubt,' 

(saith  he)  '  was  moved  by  Publicola  to  Saint  Augustine, 

who  thus  resolveth  the  same ;  He  that  taketh  the  credit 

of  him  who  sweareth  by  false  gods,  not  to  any  evil  but 

'  I.  e.  If  a  murder  committed  in  England  in  presence  only  of  a  Turk  or  a 
Jew  should  be  dispunisliable  because  he  could  not  take  an  oath  which  would 
be  binding  on  his  conscience. 

32 
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good,  lie  doth  not  join  himself  to  that  sin  of  swearing  hj 
devils,  but  is  partaker  with  those  lawful  leagues  wherein 
the  other  keepeth  his  faith  and  oath ;  but  if  a  Christian 
should  any  ways  induce  another  to  swear  by  them,  he 
would  grievously  sin.  But  seeing  that  such  deeds  are 
warranted  by  the  word  of  God,  all  incidents  thereto  are 
permitted.'  This  is  (I  think)  as  inconsistent  as  possible 
with  his  notion  that  an  infidel  is  not  Jide  dignus,  and  a 
full  answer  to  what  he  said  in  Oahin^s  case  on  this  head  ; 
and,  therefore,  I  shall  leave  him  here,  having  (as  I  think) 
quite  destroyed  the  authority  of  his  general  rule,  that 
none  but  a  Christian  ought  to  be  admitted  as  a  witness." 

§  135.  But  although  these  rational  and  enlightened 
views  had  gained  considerable  ground  during  the  seven- 
teenth and  early  part  of  the  eighteenth  centuries,' 
they  cannot  be  said  to  have  been  established  until  the 
great  case  of  Omychund  (or  Oyrdchund)  v.  Barher," 
in  1744-5,  when  the  whole  matter  was  fairly  brought 
before  a  high  tribunal,  whose  deliberate  decision  forms 
r  *  1  q'7  1  *  ^^^  Tbasis  of  our  law  on  this  subject.  In  that 
'-  ^  case  a  commission  to  examine  witnesses  in  the 

East  Indies  having  been  issued  by  the  Court  of  Chancery, 
the  commissioners  certified  that  they  had  examined  sev- 
eral persons  professing  the  Gentoo  religion,  whose  evi- 
dence was  delivered  on  oath  taken  in  the  usual  and  most 
solemn  form  in  which  oaths  were  most  usually  adminis- 

'  In  the  case  of  Faohina  v.  SaMne,  at  the  Council,  2  Str.  1104,  Dec.  1731,  a  Moor 
was  sworn  on  the  Koran  ;  and  so  far  ba,ck  as  Mich.  1657,  a  witness,  who  ob- 
jected to  lay  his  hand  on  the  book  and  kiss  it,  was  allowed  to  swear,  it  being 
laid  open  before  him  and  he  holding  up  his  right  hand.  Colt  v.  Dutton,  3 
Sid.  6. 

2 1  Atk.  21.  There  is  a  very  short  note  of  it  in  1  Wils.  84  ;  and  the  judgment 
of  Willes,  C.  .T.,  is  given  at  length  in  his  reports,  p.  538. 
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tered  to  witnesses  wlio  profess  that  religion,  and  in  tlie 
same  manner  in  wMcli  oaths  were  usually  administered  to 
such  witnesses  in  the  courts  of  justice  erected  at  Cal- 
cutta by  letters  patent.  On  account  of  its  importance, 
Lord  Chancellor  Hardwicke  was  assisted  at  the  hearing 
of  the  cause  by  Lee,  C.  J.,  Willes,  C.  J.,  and  Parker,  C. 
B. ;  when  on  its  being  proposed  to  read  as  evidence  the 
deposition  of  one  of  those  persons,  the  defendants'  coun- 
sel objected  that,  in  oi'der  to  render  a  person  a  compe- 
tent witness,  he  must  be  sworn  in  the  usual  way  uj)on 
the  evangelists,  and  that  the  law  of  England  recognized 
no  other  form  of  oath.  The  case  having  been  learnedly 
argued  on  both  sides,  and  the  authorities  fully  gone  into, 
each  of  the  judges  delivered  an  able  and  elaborate  judg- 
ment ;  in  which  they  showed  clearly  that  oaths  are  not 
peculiar  to  the  Christian  religion,  having  been  in  constant 
use,  not  only  in  the  ancient  world,  but  among  men  in  every 
age ;  that  the  substance  of  an  oath  is  essentially  the  same 
in  all  cases ;  namely,  an  invocation  of  a  Superior  Power 
to  attest  the  veracity  of  a  statement  made  by  a  party, 
acknowledging  his  readiness  to  avenge  falsehood,  and  in 
some  cases  invoking  that  vengeance ;  consequently  that 
the  mode  of  swearing  is  not  the  material  part  of  the 
oath,  and  ought  to  be  adjusted  to  suit  the  conscience  of 
the  witness.  They,  however,  agreed  that  infidels  who  do 
not  believe  a  Grod  or  a  state  of  rewards  and  punishments 
cannot  be  admitted  as  witnesses :  and  although  from  some 
of  the  language  in  that  case,  and  in  other  books,  it  might 
be  supposed  that  a  belief  on  the  part  of  the  witness  in  a 
*  future  state  of  reward  and  punishment  is  re-  . 
quired,  the  better  opinion  is,  that  belief  in  an  L 
Avenger  of  Falsehood  generally  is  the  only  thing  need- 
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f  ul,  the  time  and  place  of  pumsliment  being  mere  matter 
of  circumstance.'  ' 

§  136.  The  principles  laid  down  in  OmychundY.  Bar- 
her  have  not  only  been  fully  adopted  into  our  law  and 
practice/  but  appear  to  be  recognized  by  the  stat.  1  &  2 
Vict.  c.  105  ;  which  enactsj  that  "  in  all  cases  in  which 
an  oath  may  lawfully  be  and  shall  have  been  adminis- 
tered to  any  person,  either  as  a  juryman  or  a  witness,  or 
a  deponent  in  any  proceeding,  civil  or  criminal,  in  any 
court  of  law  or  equity  in  the  United  Kingdom,  or  on 
appointment  to  any  office  or  employment,  or  on  any  oc- 
casion whatever,  such  person  is  bound  by  the  oath  admin- 
istered, provided  the  same  shall  have  been  adminis- 
tered in  such  form  and  with  such  ceremonies  as  such 
person  may  declare  to  be  binding ;  and  every  such  per- 
son, in  case  of  willful  false  swearing,  may  be  convicted  of 
the  crime  of  perjury  in  the  same  manner  as  if  the  oath 
had  been  administered  in  the  form  and  with  the  cere- 
monies most  commonly  adopted." 

Hitles  of  incompetenGy  in  the  Mnglish  la/w  — Incompetenay 
from  interest. 

§  137.  Our  common  rules  of  incompetency  seem  to 
have  been  copied  from  the  civil  law,  which,  however, 
carried  the  principle  of  exclusion  much  further :  and, 
indeed,  our   ancestors   probably  saw,  what  is  obvious 

'  Tayl.  Evid.  §  1352,  4tli  Bd.;  Rose.  Cr.  Evid.  121,  123,  5th  Ed.  ;  1  Greenl. 
Bt.  §  328,  7th  Ed.  For  the  discrepancy  in  the  American  authorities  on  this 
subject,  see  Appleton  on  Evidence,  33,  33,  369, 270  ;  and  Taylor  in  loc.  cit.  note 
(1).     See  further  on  the  subject  of  oaths,  Introd.  §§  56  etseq. 

2  Maden  v.  Gatanach,  7  H.  &  N.  360  ;  Peake's  Ev.  141,  5th  Ed. ;  Ph.  &  Am. 
Ev.  8  et  seq. ;  1  Greenl.  Ev.  §  338,  7th  Ed. ;  Judgments  of  the  Barons  of  the 
Exchequer  in  Miller  r.  Salomons,  7  Exch.  475  ;  afflr.  on  error,  8  Exch.  778. 
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enough  in  itself,  tliat  althougli  an  extended  proMbition 
*of  suspected  evidence  may  be  valuable  under 
a  system  where  all  questions  of  law  and  fact  '-  -^ 

are  decided  by  a  single  judge,  it  is  misplaced  in  a  coun- 
try where  the  tribunal  has  the  aid  of  a  jury,  acting  either 
as  judges  of  fact,  as  at  the  present  day,  or  as  witnesses, 
as  in  former  times.'  So  soon  therefore  as  the  modern  law 
of  evidence  began  to  assume  its  present  form,  i.  e.,  in  the 
latter  half  of  the  seventeenth  and  beginning  of  the  eigh- 
teenth centuries,  the  attention  of  our  Judges  and  lawyers 
naturally  became  much  turned  to  this  question :  when 
the  advancing  opinions  of  the  age,  the  then  fully  recog- 
nized principle  that  the  jury  are  not  witnesses,  but  are 
judges  of  the  facts  in  dispute,"  and  the  hopelessness  of 
attempting  to  reconcile  the  chaos  of  decisions  in  the  old 
books  on  the  incompetency  of  witnesses,  showed  the  im- 
perative necessity  of  recasting  the  system.  We  have 
already  seen  how  the  law  respecting  oaths  was  settled  by 
the  case  of  Omydmnd^.Bm'ker^m.  1745,°  and  with  respect 
to  another  very  important  branch  of  the  subject  —  the 
incompetency  of  witnesses  on  the  ground  of  interest  — 
the  Court  of  Queen's  Bench  in  Lord  Kenyon's  time  laid 
down,  as  a  clear  and  certain  rule  for  the  future,  that,  in 
order  to  render  a  witness  incompetent  on  that  ground,  it 
must  appear  either  that  he  was  directly  interested  in  the 
event  of  the  suit ;  w  that  he  could  avail  himself  of  the 
verdict  in  the  cause,  so  as  to  give  it  in  e%ddence  on  some 
future  occasion  in  support  of  his  own  interest.*^ 

'  See  bk.  1,  pt.  2,  §  119. 

«  awprd,  §  135. 

■*  Bent  V.  Bnker,  3  T.  R.  37  ;  Smith  v.  Prager,  7  T.  R.  60.    See,  also,  R.  v. 
BoiUn,  4  East,  572  ;  and  Doe  d.  Lord,  Teytiham  v.  Tyler,  6  Bingh.  390. 
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§  138.  TMs  rule  taving  become  pure  matter  of  legal 

history,  it  would  be  useless  to  refer  to  the  numerous 

cases  illustrative  of  its  extent  and  meaning  which  are  to 

be  found  in  the  books.     It  will  be  sufficient  to  state  a 

*few  general  principles.     First,  the  rule  drew  a 

r  *  200 1  r  r  7  ^ 

^  -■  distinction  between  an  interest  in  the  qtiestion 

and  interest  in  the  event  of  tJie  suit.  However  strong  a 
witness's  bias  on  the  subject  of  the  suit,  or  his  hopes  of 
obtaining  some  benefit  from  the  result  of  the  trial,  might 
be,  these  formed  no  objection  to  his  competency  unless 
he  had  a  direct  interest  in  its  event.  Thus,  if  two  actions 
were  brought  against  two  persons  for  the  same  assault, 
in  the  action  against  one  the  other  would  be  a  competent 
witness,  because  he  was  not  interested  in  the  event.  So, 
where  an  action  was  brought  against  an  underwriter  on 
a  policy  of  insurance,  another  underwriter  on  the  same 
policy  was  held  a  competent  witness  for  the  defendant, 
for  the  same  reason."  Again,  the  interest,  to  disqualify, 
must  have  been  a  certain  interest,  and  a  legal  existing 
interest.  If  it  existed  merely  in  the  imagination,  or  be- 
lief, or  expectation  of  the  witness,  he  would  not  be  in- 
competent, however  strongly  the  objection  might  be  urged 
against  his  credibility."  But  no  matter  how  small  and 
inconsiderable  the  amount  of  the  legal  interest  might 
have  been,  the  witness  was  incompetent.'  Where, 
however,  a  witness  was  incompetent  on  the  ground 
of  interest,  the  incompetency  might  be  removed  by  a  re- 
lease from  liability ;  and  such  releases  were  very  common 
in  practice. 

§  139.  As  the  law  of  evidence  continued  to  improve, 
the  subject  of  interested  witnesses  continued  to  attract 

'  Bent  V.  Baker,  3  T.  R.  37  »  Ph.  &  Am.  Ev.  92. 

«  Ph.  &  Am.  Ev.  81. 
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more  and  more  attention.  The  rule  laid  down  in  Bent 
V.  Baher,  and  the  other  cases  Which  have  been  cited, 
was  indeed  well  defined,  and  on  the  whole  as  good  as 
any  that  could  be  devised  on  such  a  subject ;  but  the 
inconsistency  of  its  application,  and  its  inefficiency, 
even  in  its  professed  object  of  obtaining  unsuspected 
evidence,  were  obvious.  It  is  impossible  to  calculate,  by 
*any  rule  laid  down  a  priori,  the  influence  ^ 
which  interest  in  a  given  cause  or  in  the  event  ^  -' 

of  a  given  suit  will  exercise  on  the  mind  of  a  given  indi- 
vidual. On  some  minds  a  very  slight  interest  would  act 
sufficiently  to  induce  perjury,  on  others  very  great  inter- 
ests would  be  powerless.  Again,  it  being  equally  impos- 
sible to  detect  the  numberless  ways  in  which  parties  may 
be  directly  or  indirectly  interested  in  a  particular  event, 
the  rule  of  exclusion  was  restricted  to  the  case  of  legal 
interest  in  the  event  of  the  suit ;  the  consequence  of 
which  was,  that  parties  were  often  competent  to  give  evi- 
dence who  were  swayed  by  the  strongest  moral  interests 
to  pervert  the  truth.  Thus  the  heir  apparent  to  an  estate, 
however  large,  was  a  competent  witness  for  his  ancestor 
in  possession,  on  an  ejectment  brought  by  a  stranger  claim- 
ing the  property ;  while  in  an  ejectment  against  a  tenant 
for  life,  a  remainder  man  having  a  legal  interest  to  the 
amount  of  the  smallest  coin  in  the  realm  was  not  competent 
to  give  evidence  for  the  defendant.'  We  have  already 
alluded  to  the  cases  of  separate  actions  against  several 
persons  for  the  same  assault,  and  of  an  action  against  one 
of  several  underwriters."  And  though  last  not  least  — 
in  the  very  teeth  of  the  maxims,  "  nemo  in  propria  caus4 
testis  esse  debet,"'  and"repellitur^  sacramento  infamis,'" 

•  1  Ph.  &  Am.  Ev.  91,  et  seq.  '  1  Blackst.  Comm.  443 ;  3  Id.  371. 

'  Supra,  g  138.  ■•  Co.  Litt.  158  a  ;  Willes,  667. 
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any  man  miglit  (and  still  may)  in  legal  strictness  be  con- 
victed, even  of  a  capital  offense,  on  tlie  unsupported  evi- 
dence of  a  person  avowing  himself  an  accomplice  in  his 
crime;"  who  is  taken  out  of  jail  to  bear  testimony  against 
his  alleged  companion,  who  gives  that  testimony  under  an 
^  implied  promise  of  *pardon  ;  and  who,  being  on 

'-  J  his  own  confession  liable  to  execution  if  the 

government  should  be  dissatisfied  with  his  conduct  in  this 
respect,  may  be  said  to  be  giving  it  with  a  rope  round  his 
neck,  and  thus  influenced  by  the  strongest  of  all  earthly 
motives  to  procure  the  condemnation  of  the  accused.  In 
short,  it  at  length  became  visible  that  interest  should  be 
an  objection  to  the  credit,  not  to  the  competency  of  a  witness ; 
but  the  law  and  practice  were  too  firmly  settled  to  be 
altered  without  the  aid  of  the  legislature. 

§  140.  Without  stopping  to  refer  to  various  statutes, 
passed  from  time  to  time,  by  which  interested  parties  and 
witnesses  were  rendered  competent  in  particular  cases, 
we  will  proceed  to  the  first  general  enactment  on  the  sub- 
ject, the  3  &  4  Will.  4,  c.  42,  ss.  26  and  27,  which  enacted, 
that  if  a  witness  should  be  objected  to  as  incompetent,  on 
the  ground  that  the  verdict  or  judgment  in  an  action  on 
which  it  was  proposed  to  examine  him  would  be  admis- 
sible in  evidence  for  or  against  him,  such  witness  should 
nevertheless  be  examined ;  but  a  verdict  or  judgment  in 
that  action,  in  favor  of  the  party  on  whose  behalf  he  should 
have  been  examined,  should  not  be  admissible  in  evidence 
for  him  or  any  one  claiming  under  him,  nor  should  a  verdict 
or  judgment  against  the  party  on  whose  behalf  he  should 

5  B.  V.  B(ryM,  1  B.  &  S.  311 ;  B.  v.  StvhU,  1  Dearsl.  555  ;  ij.  v.  Attwood,  1 
Leach,  C.  L.  464,  and  466,  note  ;  B.  v.  Durham,  Id.  478  ;  if.  v.  Jones,  2  Campb. 
133  ;  38  Ho.  St.  Tr.  487,  488 ;  31  Id.  315  ;  B.  v.  Hastings,  7  C.  &  P.  152  ;  B.  v. 
mikes,  Id.  37?  ;  B.  v.  Sheehan,  Jebb,  Cr.  G.  54. 
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have  been  examined,  be  admissible  in  evidence  against 
him  or  any  one  claiming  under  him;  and  that  the  name  of 
every  witness  objected  to  as  incompetent  on  the  above 
ground,  should  be  indorsed  on  the  record  or  document  on 
which  the  trial  should  be  had,  together  with  the  name  of 
the  party  on  whose  behalf  he  was  examined,  and  entered 
on  the  record  of  the  judgment;  and  such  indorsement  or 
entry  should  be  sufficient  evidence  that  such  witness  was 
examined,  in  any  subsequent  proceeding  in  which  the  ver- 
dict or  judgment  should  be  offered  in  evidence. 

Incompetency  from  infamy  of  character. 

*8  141.  This  statute,  at  best  but  a  palliative  ^  ^ 

.  .  r     203 

of  the  evil,  was  virtually  repealed  by  the  6  &  7  '-  -^ 

Vict.  c.  85.  But  before  stating  its  provisions,  we  must 
advert  to  another  ground  of  incompetency  which  has 
been  altogether  abolished  by  it,  viz.,  infamy  of  character  ; 
respecting  which,  as  also  the  ways  in  which  the  disability 
could  be  removed,  much  is  to  be  found  in  the  books. 
The  objections  to' incompetency  on  the  ground  of  interest 
apply  here  with  at  least  equal  force.  The  principle  of  the 
exclusion  seems  to  have  varied  in  diif  erent  cases.  In  some 
—  as  where  the  witness  had  been  convicted  of  perjury, 
forgery,  and  the  like — it  rested,  in  part  at  least,  on  the 
notion  that  his  testimony  was  likely  to  prove  mendacious : 
but  the  wide  range  of  the  rule  clearly  shows  that  this 
form  of  incompetency,  like  that  for  disfavored  religious 
opinions,  was  occasionally  imposed  as  a  punishment,  in 
order  that,  by  refusing  to  allow  the  witness  to  give  evi- 
dence in  a  court  of  justice,  he  might  be  rendered  a  marked 
person  in  society.  And  this  seems  supported  by  the  cir- 
cumstance that  at  common  law  a  pardon,  even  for  per- 
jury, restored  the  competency  of  the  witness  and  made 
33 
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him  a  new  man.'  But,  whatever  the  reason,  "  repellitur  ^ 
Sacramento  infamis  "  '  was  the  rule  of  law ;  and  in  de- 
termining what  ofEenses  should  be  deemed  infamous,  an 
artificial  distinction  was  taken,  which  caused  the  whole 
system  to  work  very  unevenly.  We  allude  to  the  dis- 
tinction between  the  "infamia  juris"  and  the  "infamia 
facti,"- —  between  the  infamy  of  an  offense  viewed  in  itself 
and  that  arbitrarily  attributed  to  it  by  law,' — it  being  a 
principle  that  some  offenses,  although  "  minoris  culpsB," 

^  *  were  "  maioris  infamise."  *     It  would  be  loss 
r      2041  .  .  . 

■-  -'of  time  to  enumerate  with   nicety  the  offenses 

which  are  deemed  infamous  by  law;  it  will  be  suffi- 
cient to  say  that  t;reason  and  felony  stood  at  their  head, 
though  an  exception  was  created  by  31  Geo.  3,  c.  35,  in 
favor  of  petit  larceny,  before  the  distinction  between  it 
and  grand  larceny  was  abolished.'  A  conviction  for  mis- 
demeanor did  not  in  general  render  a  witness  incompe- 
tent ;  but  to  this  there  was  the  general  exception  of 
offenses  coming  under  the  description  of  the  crimen  falsi 
—  such  as  forgery,  perjury,  subornation  of  perjury, 
various  forms  of  conspiracy,  and  the  like."  Still  every 
crime  involving  falsehood  or  fraud  had  not  this  effect. 

§  142.  In  all  cases  the  incompetency  was   created,  not 
by  the  conviction,  for  that  might  have  been  quashed  on 

'  We  say  at  common  law  ;  for  it  was  otlaerwise  on  a  conviction  of  perjury 
under  the  5  Eliz.  c.  9,  made  perpetual  by  21  Jac.  1,  c.  28,  s.  8.  The  difference 
is,  that  in  the  former  case  the  disqualification  only  followed  as  a  consequence 
from  the  judgment ;  whereas  in  the  latter  it  was  by  the  statute  made  part  of 
the  punishment.  See  this  subject  fully  investigated  in  3  Hargrave's  Jurid. 
Argum.  331. 

2  Co.  Litt.  158  a;  Willes,  667 

'  Ph.  &  Am.  Ev.  14. 

*  Co.  Litt.  6  b. 

«  Ph.  &  Am.  Ev.  17. 

«Id. 
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motion  in  arrest  of  judgment,'  but  by  tlie  judgment  of 
the  court  pronounced  against  the  offender,  and  wbich 
must  bave  been  proved  in  tbe  usual  way " —  tbe  maxim 
being  "ex  delicto  non  ex  supplicio  emergit  infamia."' 
Incompetency  on  tbe  ground  of  infamy  was  removable 
of  course  by  reversal  of  tbe  judgment,  and,  in  general, 
by  pardon,"  or  by  baving  undergone  tbe  punisbment 
awarded  for  tbe  offense.'  (a) 

'  Id.  20. 

2  Id.  19,  20. 

8  Ph.  &  Am.  Ev.  18. 

'  §  141. 

^  Pendock  d.  MacMnder  v.  MacMnder,  Willes,  665. 


(n)  In  order  to  disqualify  a  witness  from  giving  evidence,  he  must  have  been 
convicted  of  a  felony.  The  mere  fact  that  he  has  been  indicted  does  not  dis- 
qualify him,  nor  does  it  affect  his  credit,  consequently  cannot  be  shown  to  im- 
peach or  in  any  manner  affect  his  evidence.  Com.  v.  Gorham,  99  Mass.  420  ; 
Lipe  «.  Eisenlerd,  32  N.  Y.  229. 

It  is  not  the  j)«raisAmen<  visited  upon  a  particular  crime  that  furnishes  the 
test  of  disqualification,  but  the  infamy  of  the  crime.  Rex  d.  Davis,  5  Mod.  75 ; 
Pendock  v.  Mackiuder,  2  Wils.  18 ;  1  Starkie  on  Ev.  76  ;  Eex  ■».  Crosby,  13 
Mod.  73 ;  People  v.  Whipple,  8  Cow.  (N.  Y.)  707 ;  United  States  «.  Brockins,  3 
Wash.  C.  G.  (U.  S.)  99  ;  Cole  v.  Cole,  Harr.  &  J.  (Md.)  572 ;  Clarke  «.  Hull,  2 
Har.  &  McHen.  378. 

The  act,  or  rather  the  crime,  must  have  been  such  as  from  its  very  nature  is 
inconsistent  with  common  honesty,  and  involves  that  degree  of  moral  turpitude 
that  warrants  the  presumption  that  a  person  guilty  of  it  is  so  far  destitute  of 
moral  honesty,  as  to  be  unreliable  as  a  witness,  in  cases  involving  the  lives, 
liberty  or  property  of  others.  Lofffc's  (Gilbert)  Evidence,  356;  1  Starkie  on  Ev. 
76 ;  People  ».  Whipple,  ante. 

Therefore  the  measure  of  punishment  is  not  the  test,  but  the  crime  itself, 
and,  even  though  the  punishment  is  by  fine  simply,  and  not  by  imprisonment, 
disqualification  may  result. 

In  the  language  of  the  court  in  the  case  of  Ville  de  Varsovie,  Dod's  Rep. 
188,  the  crime  must  have  been  such  that  "  the  law  considers  it  to  imply  such 
a  dereliction  of  moral  principle  on  the  part  of  the  witness  as  carries  with  it 
the  conclusion,  that  he  would  entirely  disregard  the  nature  of  an  oath,"  see 
Phillips  on  Ev.,  vol.  1,  p.  15  ;  or,  in  the  language  of  Baron  Gilbert  in  Lofft's 
Ev.  143,  such  "that  the  stain  of  his  iniquity  overbalances  the  credit  of  his 
oath." 
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§  143.  The  next  statute   on   the   present  subject  was, 
as   has  been   stated,  6  &  7  Vict.  c.  85.     After  reciting 

that  the  inquiry  after  truth  in  courts  of  justice  was  often 

» 

It  may  be  well  said  that  this  branch  of  the  law  does  not  in  all  cases  rest 
upon  sound  principle,  and  is  not  always  supported  by  human  experience  or 
common  sense.  Therefore  it  is  that  no  general  rule  can  be  given  -which  will 
enable  the  practitioner  or  the  courts  to  determine  the  question  of  competency 
in  all  cases,  and,  as  a  result,  in  the  absence  of  statutory  provisions  courts  are 
guided  wholly  by  the  decisions,  and  exclude  witnesses  only  in  those  cases 
where  a  conviction  for  the  particular  crime  has  been  held  to  disqualify,  with- 
out regard  to  the  reason  or  the  soundness  of  the  rule. 

Thus,  a  person  convicted  of  treason  is  held  to  be  disqualified  as  a  witness, 
when  it  is  well  known,  that  often,  indeed  generally,  a  person  committing  the 
crime  may  be  actuated  by  the  highest  motives,  and  may  be  possessed  of  the 
most  refined  sense  of  honor  and  morality.  Therefore,  in  cases  of  this  charac- 
ter, the  rule  is  predicated  upon  public  policy ,  and  intended  as  an  added  punish- 
ment for  the  offense,  rather  than  upon  the  ground  that  the  offense  itself  is  of 
a  character  that  shows  the  person  convicted  of  it  destitute  of  moral  honesty, 
and  not  entitled  to  credit  as  a  witness.  Indeed,  in  all  cases,  it  is  extremely 
questionable  whether,  except  as  an  added  punishment  for  crime,  and  as  having 
some  tendency  to  prevent  it,  it  would  not  be  better  to  admit  all  persons  to  tes- 
tify, and  allow  evidence  of  their  conviction  of  crimes  to  be  given  to  affect 
their  credibility,  leaving  the  courts  and  jurors  to  judge  of  the  value  of  their 
evidence  in  view  of  the  evidence  itself  and  the  character  of  the  witness. 

Latterly,  courts  limit  and  narrow  the  rules  as  much  as  possible,  and  owing 
to  the  difficulty  in  making  proof  of  conviction,  in  most  cases,  very  few  persons 
are  excluded  from  testifying,  and  in  many  of  the  States  this  disqualification  is 
removed  by  statute. 

In  most  of  the  States  provision  is  made  by  statute  as  to  a  conviction  of  what 
crimes  shall  disqualify  a  witness  from  giving  evidence  in  a  court.  The  dis- 
qualification generally  embraces  only  those  crimes  regarded  as  infamous,  as 
treason,  felony,  and  every  species  of  crimen  falsi,  as  perjury,  subornation  of 
perjury,  forgery,  and  such  other  offenses  as  affect  the  public  administration  of 
justice.  A  person  convicted  of  embezzlement,  and  undergoing  his  sentence  for 
that  crime,  is  held  not  to  be  disqualified  as  a  witness  ;  Schuylkill  v.  Copely, 
67  Penn.  St.  386  ,  or  a  person  convicted  of  being  a  receiver  of  stolen  goods ; 
Commonwealth  v.  Murphy,  3  Penn.  L.  J.  290 ;  and  in  New  York,  by  statute, 
a  prisoner  is  a  competent  witness  on  his  own  behalf,  even  though  he  has  been 
convicted  of  a  felony  ;  Delamater  v.  People,  5  Lans.  (N.  Y.)  833  ;  and  in  order  to 
set  up  the  fact  of  a  conviction  of  the  witness  of  a  felony,  to  affect  his  credi- 
bility, the  record  of  his  conviction  alone  can  be  used  ;  Matter  of  Real,  55  Barb. 
(N.  Y.)  186 ;  and  a  witness  cannot  be  questioned  ou  cross-examination  as  to 
whether  he  has  not  been  convicted  of  a  crime  ;  Tifft  «.  Moor,  59  Barb.  (N.  Y,) 
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obstructed  by  incapacities  created  by  the  tlieii  existing 
law,  and  it  was  desirable  that  full  information  as  to  the 
facts  in  issue,  both  in  criminal  and  in  civil  cases,  should 
be  laid  before  the  persons  appointed  to  decide  upon 
*  them,  and  that  such  persons  should  exercise 
their  judgment  on  the  credit  of  the  witnesses  ad-  L    "^      ^ 

619  ;  but  if  the  respondent  in  a  criminal  case  puts  himself  upon  the  stand,  he 
may  he  compelled  to  answer  whether  he  has  not  been  before  arrested  for  « 
crime .     Brandon  v.  People,  42  N.  Y.  265. 

In  North  Carolina  a  prisoner  under  sentence  of  death  for  a  felony  is  regarded 
as  a  competent  witness.     State  v.  Harston,  63  N.  C.  294. 

But  the  fact  that  a  witness  has  been  convicted  of  any  crime  may  always  be 
shown  as  affecting  his  credit.  This  must  always  be  proved  by  a  copy  of  the 
record  of  conviction,  and  cannot  be  established  by  parol.  It  is  not  the  mere  con- 
viction of  crime,  but  only  the  jiidgment  on  the  conviction,  that  can  be  used  to 
discredit  a  witness.  A  person  may  be  oonvicted,  and  yet  the  conviction  be  set 
aside,  and  a  judgment  finally  rendered  in  his  favor;  therefore  courts  require 
a  copy  of  the  record  of  the  judgment  upon  conviction.  State  «.  Valentine,  7 
Ired.  (N.  C.)  229 ;  People  «.  Whipple,  8  Cow.  (N.  Y.)  707 ;  Dawley  v.  State,  4 
Ind.  410. 

Thus,  it  has  been  held  that  the  mere  fact  that  a  witness  has  been  indicted 
for  perjury  and  forgery,  which  has  not  been  followed  by  a  trial  and  conviction, 
and  the  conviction  followed  by  a  j  udgmeut  thereon,  is  not  disqualified  as  a 
witness,  and  the  fact  cannot  be  used  to  affect  his  credibility.  Jackson  v. 
Osborn,  3  Wend.  (N.  Y.)  555. 

The  record  of  the  conviction  of  a  person,  for  an  infamous  crime  in  another 
State,  will  not  generally  disqualify  him  as  a  witness,  but  may  be  used  to  affect 
his  credibility.  Com.  «.  Green,  17  Mass.  515 ;  Com.  s.  Knapp,  9  Pick.  (Mass.) 
446. 

The  record  of  a  conviction  of  a  witness  for  a  felony  is  admissible  as  affecting 
his  credibility  even  though  he  has  been  pardoned.  Curtis  «.  Cochran,  50  N.  H. 
242. 

When  a  person  has  been  convicted  of  an  infamous  crime,  testimony  given  by 
him  in  a  former  trial,  prior  to  his  conviction,  cannot  be  used  in  evidence.  Le 
Barron  v.  Crombie,  14  Mass.  234. 

A  person  convicted  of  theft  cannot  be  admitted  as  a  witness.  State  v.  Gard- 
ner, 1  Root  (Conn.),  485.  The  attempt  to  dissuade  a  witness,  or  procure  his 
non-attendance  upon  a  trial,  does  not  disqualify,  even  though  the  witness  has 
been  subpoenaed.     State  v.  Keyes,  8  Vt.  57. 

In  Indiana,  it  is  held  that  a  conviction  for  petit  larceny  does  not  render  a 
witness  incompetent.  This  decisioii  was  made  prior  to  the  adoption  of  the 
Practice  Act  of  1852,  by  which  in  that  State  neither  the  conviction  for  crime, 
nor  the  interest  of  a  witness,  disqualify.    Pruit  v.  Miller,  8  Ind.  16. 
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duced  and  on  the  truth  of  their  testimony :  it  enacted  as 
follows,  "  No  person  offered  as  a  witness  shall  hereafter 
be  excluded  by  reason  of  incapacity  from  crime  or  inter- 
est from  giving  evidence,  either  in  person  or  by  deposi- 
tion, according  to  the  practice  of  the  court,  on  the  trial 
of  any  issue  Joined,  or  of  any  matter  or  question  or  on 
any  inquiry  arising  in  any  suit,  action,  or  proceeding, 
civil  or  criminal,  in  any  court,  or  before  any  judge, 
jury,  sheriff,  coroner,  magistrate,  officer  or  person, 
having,  by  law  or  by  consent  of  parties,  authority 
to  hear,  receive,  and  examine  evidence ;  but  every  per- 
son so  offered  may  and  shall  be  admitted  to  give  evi- 
dence on  oath,  or  solemn  affirmation  in  those  cases  where- 
in affirmation  is  by  law  receivable,  notwithstanding  that 
such  person  may  or  shall  have  an  interest  in  the  matter 
in  question,  or  in  the  event  of  the  trial  of  any  issue, 
matter,  question  or  injury,  or  of  the  suit,  action,  or  pro- 
ceeding in  which  he  is  offered  as  a  witness,  and  notwith- 
standing that  such  person  offered  as  a  witness  may  have 
been  previously  convicted  of  any  crime  or  offense :  Pro- 
vided that  this  act  shall  not  render  competent  any  party 
to  any  suit,  action  or  proceeding  individually  named  in 
the  record,  or  any  lessor  of  the  plaintiff,  or  tenant  of 
premises  sought  to  be  recovered  in  ejectment,  or  the 
landlord  or  other  person  in  whose  right  any  defendant  in 
replevin  may  make  cognizance,  or  any  person  in  whose 
immediate  and  individual  behalf  any  action  may  be 
brought  or  defended,  either  wholly  or  in  part,  or  the  hus- 
band or  wife  of  such  person  respectively."  Then  fol- 
lowed two  other  provisos,  namely,  that  the  Wills  Act,  7 
Will.  4  &  1  Vict.  c.  26,  should  not  be  affected  by  the 
statute ;  and  that  in  courts  of  equity  a  defendant  might 
be    examined    as    a    witness    on    the     behalf    of   the 
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*  plaintifE  or  of  any  co-defendant,  saving  just 
exceptions  ;  and  any  interest  whicli  such  defend-  ^  -* 

ant  so  to  be  examined  might  have  in  the  matters  or  in 
any  of  the  matters  in  question  in  the  cause,  should  not 
be  deemed  a  just  exception  to  the  testimony  of  such 
defendant,  but  should  only  be  considered  as  affecting 
or  tending  to  affect  the  credit  of  such  defendant  as  a 
vritness.  The  first  of  the  above  three  provisos  is  re- 
pealed, so  far  as  relates  to  parties  to  civil  proceedings, 
by  the  14  &  15  Vict.  c.  99,  s.  1,  and  with  respect  to  their 
husbands  and  wives  by  16  &  17  Vict.  c.  83,  s.  4.* 

Mcpediency  of  rejecting  witnesses  as  incompetent. 

§  144.  Not  only  is  the  inclination  of  our  modern 
judges  and  lawgivers  in  favor  of  receiving  the  evidence 
of  witnesses,  leaving  its  value  to  be  estimated  by  the 
jury,  but  the  propriety  of  expunging  from  our  jurispru- 
dence the  title  "  Incompetency  of  witnesses  "  has  been 
strongly  and  ably  advocated,  as  well  as  candidly  and 
temperately  defended."  For  reasons  stated  in  the  Intro- 
duction to  this  work,"  it  seems  that,  for  general  purposes 
at  least,  the  principle  of  incompetency  ought  to  be  con- 
fined to  pre-appointed,  as  contradistinguished  from  castoal 
evidence  ;  and  the  legislature  has  of  late  years  inclined 
to  this  view.  While,  on  the  one  hand,  it  has  almost 
abolished  the  rules  rejecting  casual  witnesses  as  incompe- 
tent, it  has,  on  the  other,  interposed  with  regulations  re- 
quiring certain  important  pieces  of  pre-appointed  evi- 
dence to  be  attested  in  some  particular  way.  Thus,  the 
6  &  7  Vict.  c.  85,  which,  as  we  have  seen,  removes  all 
objections  to  competency  on  the  ground  of  interest  in 
most  cases,  and  of  infamy  in  all,  contains  an  express  pro- 

'  See  those  statutes,  infra.  '  Introd.  pt.  3,  §  63.  » Id. 
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viso,  that  nothing  in  it  shall  repeal  the  Wills  Act,  7  Will. 
4  <fe  1  Vict.  c.  26,  by  which  (explained  by  15  &  16  Vict, 
c.  24),  all  wills  must  be  in  writing  and  attested  by  two 
or  more  witnesses ;  and  the  15th  section  enacts  that  if 
i-  #  f7  1  *^  ^^^  contains  any  beneficial  devise,  legacy, 
^  -'  gift,  &G.,  to  an  attesting  witness,  it  shall  be  void, 

in  order  that  he  may  be  competent  to  prove  the  execution 
of  the  will.  And  the  32  &  33  Vict.  c.  62,  s.  24,  requires 
that  all  cognovits  and  warrants  of  attorney  to  confess 
Judgment  shall  be  subscribed  by  an  attorney,  acting  on 
behalf  of  the  party  by  whom  they  are  executed,  and 
expressly  named  by  him. 

Grounds  of  incompetenoy  still  existing  in  our  law. 

§  145.  We  now  proceed  to  consider  more  in  detail  the 
three  grounds  of  incompetency  which  still  exist  in  our 
law,  namely,  1°.  Incompetency  from  want  of  reason  and 
understanding ;  2°.  Incompetency  from  want  of  religion ; 
and  3°.  Incompetency  from  interest. 

1°.  Incompetenoy  from  want  of:  reason  and  understand- 
ing —  1.  Deficiency  of  intellect. 

§  146.  1°.  Incompetency  from  want  of  reason  and  un- 
derstanding. The  causes  of  this  incompetency  are  two- 
fold;—  Deficiency  of  intellect;  and  Immaturity  of  intel- 
lect. The  objection  on  the  first  of  these  grounds  rarely 
presents  itself  to  the  competency  of  a  witness,  and  if  the 
defect  appears  in  the  course  of  his  examination  it  is  usu- 
ally made  matter  of  comment  to  the  Jury. 

§  147.  Our  books  lay  down  generally  that  persons  of 
"  non-sane  memory,"  and  who  have  not  the  use  of  reason, 
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are  excluded  from  giving  evidence;'  but  they  are 
not  quite  agreed  as  to  the  reason  of  this  —  some  basing 
it  on  the  ground  that  such  persons  are  insensible  to  the 
obligation  of  an  oath;"  while  others,  with  more  jus- 
tice, say  it  is  because  all  persons  who  are  examined  as 
witnesses  must  be  fully  possessed  of  their  understand- 
ing,—  that  is,  of  such  an  understanding  as  enables  them 
to  retain  in  memory  the  events  of  which  they  have  been 
witnesses,  and  gives  them  a  knowledge  of  right  and 
^  ^  *wrong.°     Probably  both  reasons  have  had  thei  ■ 

'-  -'  influence.*     According  to  the  Roman  law,  "  Fu- 

riosus  absentis  loco  est." ' 

§  148.  But  who  are  thus  excluded?  What  is  the 
extent  of  the  rule  ?  A  man  of  "  non-sane  memory "  is 
defined  by  Littleton  "  qui  non  est  compos  mentis."  ° 
This  is  corroborated  by  Sir  E.  Coke  in  his  Commen- 
tarj^,'  who  adds,  "Many  times,  as  here  it  appeareth, 
the  Latin  word  explaineth  the  true  sense,  and  (Little- 
ton) caUeth  him  not  amens,  deniens,  furiosus,  lunatious, 
fatvMS,  stvUus,  or  the  like,  for  non  compos  mentis  is 
most  sure  and  legal.  He  then  goes  on,  "  Non  compos 
mentis  is  of  four  sorts.  1.  An  idiot,  which  from  his 
nativity,  by  a  perpetual  infirmity,  is  non  compos  mentis. 
2.  He  that  by  sickness,  grief,  or  other  accident,  wholly 
loses  his  memory  and  understanding.  3.  A  lunatic  that 
hath   sometime  his   understanding   and   sometime   not, 

'  Com.  Dig.  Testmoigne,  A.  1;  Co.  Litt.  6b,  Ph.  &  Am.  Bv.  4;  Peake,  Ev. 
123,  5tli  Ed. 
2 1  Greenl.  Ev.  §  365,  7th  Ed. ;  Tayl.  Ev.  §  1347,  4th  Ed. 

3  Peake's  Ev.  132,  5th  Ed. 

4  Ph.  &  Am.  Ev.  4. 

«  Dig.  lib.  50,  tit.  17, 1.  124,  §  1:     See  also  4  Co.  135  b.  136  a. 
«  Litt.  sect.  405. 
'  Co.  Litt.  246  b. 
34 
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'  aliquando  gaudet  lucidis  intervallis,'  and  therefore  lie  is 
called  '  non  compos  mentis '  so  long  as  he  hatli  not  un- 
derstanding. 4.  Lastly,  lie  that  by  his  own  vicious  act 
for  a  time  depriveth  himself  of  his  memory  and  under- 
standing, and  he  that  is  drunken."  A  similar  classifi- 
cation is  adopted  in  modern  works  on  evidence. 
These  four  sorts  of  persons  are  incompetent  witnesses 
until  the  cause  of  incompetency  is  removed.  Thus, 
although  a  person  deaf  and  dumb  from  birth  is  presumed 
by  law  to  be  an  idiot,"  yet  if  he  can  be  communicated 
with  either  by  signs  and  tokens,'  or  by  writing,' 
and  it  appears  that  he  is  possessed  of  intelligence,  and 
*understands  the  nature  of  an  oath,  he  may  be 
L  J  examine'd  as  a  witness.     In  one  case,  where  it 

appeared  that  such  a  person  could  write,  Best,  C.  J., 
doubted  whether  he  ought  not  to  be  compelled  to  give 
his  evidence  in  that  way,  and  not  by  signs ;  °  but  it 
would  be  difficult  to  maintain  this  as  a  proposition  of 
law,  even  supposing  it  to  hold  good  as  a  principle  of 
convenience.  Neither  of  these  modes  of  giving  evidence 
is  derivative  from  or  secondary  to  the  other;  besides 
which,  a  deaf  and  dumb  witness  might  be  very  expert  in 
making  and  understanding  signs,  and  yet  express  his 
thoughts  very  indifferently  in  writing.  In  a  much  more 
recent  case,  before  Lord  Campbell,  which  was  an  action 
for  seduction,  the  seduced  party  was  deaf  and  dumb,  but 
could  write  very  well,  and  two  letters  written  by  her  to 
the  defendant  were  put  in  evidence.     Her  examination 

'  Ph.  &  Am.  Ev.  4  ;  1  Greeul.  Ev.  §  865,  7tli  Ed. 
^  1  Hale,  P.  C.  34. 

s  1  Phill.  Ev.  7, 10th  Ed. ;  B.  v.  Bustoti,  1  Leach,  C.  L.  408 ;  B.  v.  Steel,  Id. 
453. 
<  1  Ph.  Ev.  7, 10th  Ed. ;  Morrison  v.  Lennard,  3  C.  &  P.  127. 
"  Morrison  v.  Lennard,  3  C.  &  P.  137. 
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in  court,  however,  was  chiefly  carried  on  by  signs,  and 
occasionally,  when  these  were  not  understood,  by  writ- 
ing.' So  a  lunatic  while  in  a  lucid  interval  is  a  compe- 
tent witness  :  "  but  whether  the  evidence  of  a  monoma- 
niac, i.  e.,  a  person  insane  on  only  one  subject,  can  be  re- 
ceived on  matters  not  connected  with  his  delusion,  was 
unsettled  until  recently ;  and  some  text  writers  thought 
it  the  safest  rule  to  exclude  the  testimony  of  such  per- 
sons, it  being  impossible  to  calculate  with  accuracy  the 
extent  and  influence  of  such  a  state  of  mind.'  This  would 
be  hard  measure.  A  monomaniac  may  perfectly  under- 
stand the  nature  and  obligation  of  an  oath ;  his  general 
intellect  may  equal  or  surpass  that  of  his  interrogators, 
and  indeed  he  seems  much  in  the  condition  of  a  lunatic 
who  is  in  a  perpetual, lucid  state  on  all  subjects  save  one. 
A  medical  man,  eminent  in  the  treatment  of  the  insane, 
deposed  in  our  presence,  in  a  court  of  justice,  that  while 
*he  was  physician  to  a  large  lunatic  establish-  p^^n^^-, 
ment,  some  alterations  were   required  in   the  ^  -' 

building,  and  that  the  best  plans  for  the  purpose,  and 
those  which  were  ultimately  adopted,  were  sent  in  by 
one  of  the  insane  patients.  In  Eay's  Medical  Jurispru- 
dence of  Insanity,'  is  mentioned  a  case  tried  before  the 
Supreme  Court  for  the  county  of  Lincoln,  in  Maine, 
America,  in  May,  1833,  in  which  a  witnes  was  produced 
who  was  perfectly  sane  and  satisfactory  in  his  evidence 
on  all  points,  except  that  he  believed  himself  to  be  an 
inspired  apostle.  And  on  an  application  to  the,  Court  of 
Exchequer  for  a  habeas  corpus  ad  testificandum,  to  bring 

'  Bartholomew  v.  George,  Kent  Sp.  Ass.  1851,  MS. 
'  Com.  Dig.  Testmoigne,  A.  1 ;  Ph.  &  Am.  Et.  5. 
-  Roscoe,  Crim.  Ev.  133,  4th  Ed.  by  Power. 
^  §  304.     Case  of  Jacob  Schwartz. 
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up  the  body  of  a  person  confined  as  a  lunatic,  Parke,  B., 
said :  "If  you  make  an  affidavit  that  lie  is  not  a  danger- 
ous lunatic,  and  that  he  is  in  a  fit  state  to  be  brought  up, 
the  habeas  corpus  should  be  granted."  ' 

§  149.  This  question  seems  now  set  at  rest  by  the  case 
of  R.  V.  HM^  decided  by  the  Court  of  Criminal  Appeal. 
The  accused,  who  was  attendant  of  a  ward  in  a  luna- 
tic asylum,  was  indicted  for  the  manslaughter  of  one 
of  the  patients  under  his  care.  At  the  trial  before 
Coleridge  and  Cress  well,  JJ.,  at  the  Central  Criminal 
Court,  it  being  opened  by  thB  prosecution  that  a  Avit- 
ness  of  the  name  of  Donelly  would  be  called,  who  was 
a  patient  in  the  same  ward  with  the  deceased,  evidence 
was  gone  into  on  both  sides  in  order  to  found  and  meet 
the  objection  to  his  competency.  A  witness  stated  that 
Donelly  labored  under  the  delusion  that  he  had  a 
number  of  spirits  about  him  continually  talking  to  him  ; 
but  that  that  was  his  only  delusion ;  and  two  medical 
witnesses  deposed  that  he  was  rational  on  all  points  not 
connected  with  it,  while  one  added  that  he  was  quite 
capable  of  giving  an  account  of  any  transaction  that 
*happened  before  his  eyes.  Donelly  was  then 
■-  -'  called,  and  before  being  sworn  was  examined 

by  the  prisoner's  counsel.  He  said,  "  I  am  fully  aware 
that  I  have  a  spirit,  and  20,000  of  them ;  they  are  not  all 
mine ;  I  must  inquire  —  I  can  where  I  am ;  I  know  which  • 
are  min^.  Those  ascend  from  my  stomach  to  my  head, 
and  also1}hose  in  my  ears ;  I  do  not  know  how  many  they 
are.  The  flesh  creates  spirits  by  the  palpitation  of  the 
nerves  and  the  '  rheumatics ; '  all  are  now  in  my  body  and 
round  my  head ;  they  speak  to  me  incessantly  —  particu- 

8  Fmndl  v.  Tait,  1  C.  M.  &  R.  584.  »  3  Den.  &  P.  C.  C.  254. 
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larly  at  night.  That  spirits  are  immortal  I  am  taught  by 
my  religion  from  my  childhood,  no  matter  how  faith  goes : 
all  live  after  my  death,  those  that  belong  to  me  and  those 
which  do  not ;  Satan  lives  after  my  death,  so  does  the 
Living  God."  After  more  of  this  kind,  he  added,  "They 
speak  to  me  constantly ;  th£y  are  now  peaking  to  me  / 
they  are  not  separate  from  me ;  they  are  round  me,  speak- 
ing to  me  now ;  but  I  can't  be  a  spirit,  for  I  am  flesh  and 
blood ;  they  can  go  in  and  go  out  through  waUs  and  places 
which  I  cannot.  I  go  to  the  grave,  they  live  hereafter  — 
unless,  indeed,  I  have  a  gift  different  from  my  father  and 
mother  that  I  do  not  know.  After  death  my  spirit  will 
ascend  to  Heaven,  or  remain  in  purgatory.  I  can  prove 
purgatory.  I  am  a  Eoman  Catholic  ;  I  attended  Moor- 
fields,  Chelsea  chapel,  and  many  other  chapels  round  Lon- 
don. I  believe  purgatory ;  I  was  taught  that  in  my  child- 
hood and  infancy.  I  know  what  it  is  to  take  an  oath ; 
my  catechism  taught  me  from  my  infancy  when  it  is  law- 
ful to  swear;  it  is  when  God's  honor,  our  own  or  our 
neighbor's  good  require  it.  When  man  swears,  he  does 
it  in  justifying  his  neighbor  on  a  Prayer-book  or  obliga- 
tion. My  ability  evades  while  I  am  speaking,  for  the 
spirit  ascends  to  my  head.  When  I  swear,  I  appeal  to 
the  Almighty ;  it  is  perjury  the  breaking  a  lawful  oath 
or  taking  an  unlawful  one ;  he  that  does  it  will  go  to  hell 
for  all  eternity."  He  was  *then  sworn,  and, 
"  says  the  report,  gave  a  perfectly  connected  and  *-  *^  -' 
rational  account  of  a  transaction  whicTi  lie  reported  him- 
self to  have  witnessed.  He  was  in  some  doubt  as  to  the 
day  of  the  week  on  which  it  took  place,  and,  on  cross- 
examination,  said,  "  These  creatures  insist  upon  it  it  was 
Tuesday  night,  and  I  think  it  was  Monday ; "  whereupon 
he  was  asked,  "Is  what  you  have  told  us  what  the  spirits 
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told  you,  or  wliat  you  recollect  without  the  spirit? ''''  and 
he  said,  "  No ;  the  spirits  assist  me  in  speaking  of  the  date  ; 
I  thought  it  was  Monday,  and  they  told  me  it  was  Christ- 
mas Eve — Tuesday  ;  but  I  was  an  eye  witness,  an  ocular 
witness,  &c."  The  court  received  his  evidence,  reserving 
the  question  of  his  competency  for  the  Court  of  Criminal 
Appeal.  The  accused  having  been  convicted,. the  case 
was  argued  before  Lord  Campbell,  C.  J.,  Coleridge  and 
Talfourd,  JJ.,  and  Alderson  and  Piatt,  BB. ;  when  the 
counsel  for  the  prisoner  contended,  that  Donelly  was 
non  compos  mentis,  and  a  lunatic  within  the  legal  defini- 
tion of  that  term,  and  that  as  soon  as  any  unsoundness  of 
mind  is  manifested  in  a  witness  he  ought  to  be  rejected 
as  incompetent,  citing,  inter  al.  Com.  Dig.  Testmoigne, 
A  1.  The  court,  however,  without  hearing  counsel  on  the 
other  side,  unanimously  upheld  the  conviction.  Lord 
Campbell,  in  delivering  his  judgment,  said,  "  The  question 
is  important,  and  has  not  yet  been  solemnly  decided  after 
argument.  But  I  have  no  doubt  that  the  rule  was 
properly  laid  down  by  Parke,  B.,  in  the  case  that .  was 
tried  before  him,  and  that  it  is  for  the  judge  to  say  whether 
the  insane  person  has  the  sense  of  religion  in  his  mind, 
and  whether  he  understands  the  nature  and  sanction  of 
an  oath;  and  then  the  jury  are  to  decide  on  the  credibility 
and  weight  of  his  evidence.  As  to  the  authorities  that 
have  been  cited,  the  question  is,  in  what  sense  the  term 
'  non  compos '  was  there  used.  A  man  may,  in  one  sense,  be 
non  compos^  and  yet  be  aware  of  the  nature  and  sanction 
r  *  91  q  1  *^^  ^^  od.\!a..  In  the  particular  case  before  the 
L  J  court,  I  think  that  the  judge  was  right  in  ad- 

mitting the  witness ;  I  should  have  certainly  done  so  my- 
self. *  *  *  It  has  been  argued  that  any  particular 
delusion,  commonly  called  monomania,  makes  a  man  iiiad- 
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missible.  This  would  be  extremely  inconvenient  in  many 
cases  in  the  proof  either  of  guilt  or  innocence  :  it  might 
also  cause  serious  difficulties  in  the  management  of  lunatic 
asylums.  I  am,  therefore,  of  opinion  that  the  judge  must, 
in  all  such  cases,  determine  the  competency,  and  the  jury 
the  credibility.  Before  he  is  sworn,  the  insane  person 
may  be  cross-examined,  and  witnesses  called  to  prove  cir- 
cumstances which  might  show  him  to  be  inadmissible ; 
but,  in  the  absence  of  such  proof,  he  \&  prima  facie  admis- 
sible, and  the  Jury  must  attach  what  weight  they  think 
fit  to  his  testimony."  Talfourd,  J.,  observing,  "  It  would 
be  very  disastrous  if  mere  delusions  were  held  to  exclude 
a  witness.  Some  of  the  greatest  and  wisest  of  mankind 
have  had  particular  delusions ;"  —  Lord  Campbell  added, 
"  The  rule  which  has  been  contended  for  would  have  ex- 
cluded the  testimony  of  Socrates,  for  he  had  one  spirit 
always  prompting  him." ' 

§  150.  But  while  our  books  point  out  the  various 
causes  of  mental  alienation  which  disqualify  from  giving 
evidence,  they  say  little  or  nothing  as  to  the  intensity  of 
it  required  for  this  purpose.  In  truth  there  are  two,  if 
not  more,  distinct  standards  of  mental  alienation  known 
to  the  law.  First,  that  which  is  sufficient  to  exculpate 
from  a  criminal  charge :  and  here  it  is  settled  that  or- 
dinary lesion  of  intellect  is  not  sufficient  —  there  must  be 
such  an  absence  of  intellect  that  the  accused,  when  he 
did  the  act,  was  unconscipus  that  he  was  committing 
a  crime  prohibited  by  law."  2nd.  The  degree  of  in- 
sanity *which  will  support  a  commission  of  lu-  p  #  „,  .  i 
nacy.     In  the  time  of  Lord  Eldon  the  Court  of  ^  -' 

'  See  Waring  v.  Waring,  6  Mo.  P.  C.  C.  341. 

'  Answer  of  the  judges  to  the  House  of  Lords,  8  Scott,  N.  R.  595  ;  1  Car.  &  K. 
130  ;  R.  V.  Higginson,  Id.  139  ;  R.  v.  Vaughan,  1  Cos,  Cr.  Ca.  80. 
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Chancery  assumed,  perhaps  usurped,  the  Jurisdiction  of 
issuing  commissions  of  lunacy  against  "  persons  of  unsound 
mind,"  i.  e.,  persons  in  a  state  contradistinguished  from 
idiocy  and  lunacy, —  a  state  of  mental  imbecility  and  inca- 
pacity to  manage  their  affairs.'  3rd.  The  degree  of  un- 
soundness of  mind  which  will  avoid  contracts,  deeds,  wills,  ■ 
and  the  like,  seems  to  hold  an  intermediate  place  between 
these.'  Calm  reflection  will  convince  that  if  mental  alien- 
ation is  to  be  retained  in  our  law  as  a  ground  of  incom- 
petency, it  should  be  restricted  to  cases  where  it  is  found 
impossible  to  communicate  with  the  witness,  so  as  to  make 
him  understand  that  he  is  in  a  court  of  justice  and  expected 
to  speak  the  truth.  Any  eccentricities  or  aberrations 
which  fall  short  of  this  are  surely  only  matter  of  comment 
to  the  jury,  on  the  reliance  to  be  placed  on  his  testimony. 
And  here  it  is  important  to  observe  once  for  all,  that  when 
reading  what  our  old  lawyers  have  written  on  the  subject 
of  insanity,  we  should  never  forget  how  little  the  subject 
was  understood  in  their  days,  and  the  shocking  mistakes 
in  the  treatment  of  the  insane  which  then  prevailed.  As 
some  one  has  observed,  "their  notions  of  insanity  were 
founded  on  observation  of  those  wretched  inmates  of  the 
madhouse  whom  stripes  and  chains,  cold  and  filth,  had 
degraded  to  the  stupidity  of  an  idiot,  or  exasperated  to  the 
fury  of  a  demon."  Now  the  researches  of  modern  phys- 
iologists have  shown,  that  madness  is  not  an  infliction 
sent  direct  from  Heaven,  but  a  bodily  disease,  which  may 
often  be  completely  cured ;  and  that  there  are  many  in- 
ferior forms  of  diseased  or  disordered  mind  and  imagina- 

'  Shelford  on  Lunacy,  pp.  5,  104, 2nd  Ed, 

"  See  Smiili.  v.  Tebbitt,  L.  R.,  1  P.  &  D.  398 ;  Bridgeman  v.  Green,  Wilmot's 
Notes,  58 ;  Blackford  v.  Christian,  1  Knapp,  P.  C.  C.  73,  78. 
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tion,  *w]iicli  influence  the  conduct  of  persons 
who  are,  in  other  respects,  perfectly  capable  of  L  -^  J 
taking  care  of  themselves  and  transacting  the  ordinary 
business  of  life.'  Some  even  go  so  far  as  to  assert  that 
there  exists  a  form  of  the  disease,  to  which  they  have 
given  the  name  of  "  moral  insanity,"  in  which  no  delusion 
of  any  kind  exists  ;  but  the  patient's  moral  character  is  re- 
volutionized, and  he  is  hurried  against  his  will,  by  some 
uncontrollable  impulse,  into  the  commission  of  acts  of 
violence  and  crime."  Although  this  state  of  mind  is  not 
recognized  in  our  Jurisprudence,  and  its  existence  as  mat- 
ter of  fact  is  extremely  questionable,  still  the  above  dis- 
coveries show  how  arbitrary  and  imperfect  any  line 
drawn  by  law  on  such  a  subject  as  the  present  must 
necessarily  be ;  and,  as  an  eminent  modern  writer  well 
expresses  it,  "  The  subtile  and  shifting  transformations 
of  wild  passions  into  maniacal  disease,  the  returns  of  the 
maniac  to  the  scarcely  more  healthy  state  of  stupid  anger, 
and  the  character  to  be  given  to  acts  done  by  him  when 
near  the  varying  frontier  which  separates  lunacy  from 
malignity,  are  matters  which  have  defied  all  the  sagacity 
and  experience  of  the  world." ' 

'  Viewing  the  subject  in  a  physiological  light,  Dr.  Beck,  in  his  Medical 
Jurisp.  ch.  13,7th  Ed.,  enumerates  the  following  forms  of  mental  alienation: 
— 1.  Mania  ;  3.  Monomania  (including  melancholy) ;  3.  Dementia  ;  A.  Incoher- 
ent madness  (holding  a  sort  of  middle  place  between  mania  and  dementia);  5. 
Congenital  idiotism;  besides  various  subdivisions.  He  also  (p.  387  et  seq.) 
mentions  some  forms  of  disease,  which,  either  in  a  partial  or  temporary  man- 
ner, bear  a  strong  resemblance  to  insanity.  These  are  the  delirium  of  fever, 
hypochondriasis,  hallucination,  epilepsy,  nostalgia,  delirium  tremens,  &c. 

•^  Beck's  Med.  Jurisp.  436,  477,  7th  Ed. ;  Dr.  F.  Winslow,  in  the  Papers  of  the 
Juridical  Society,  vol.  1,  p.  595,  &c. 

'  Sir  J.  Mackintosh's  Hist.  Engl.  vol.  3,  p.  36. 

35 
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Immaturity  of  intellect  —  testimony  of  child/ren. 
§  151.  Next,  with  respect  to  the  evidence  of  cliildreii. 
Immaturity  of  intellect  is  of  course  a  ground  of  incom- 
petency as  much  as  natural  defect  or  subsequent  depri- 
vation *of  it.     But  there  is  another  difficulty 

r  *  216  1  • 

L  J  in  dealing  with  this  subject,  namely,  that  while 

the  intellect  of  a  child  may  not  be  sufficiently  developed,  to 

enable  him  to  give  an  intelligible  account  of  what  he  has 

^  seen  or  heard,  he  may  not  have  been  taught  the  nature 

and  obligation  of  an  oath ;  and  although  in  the  case  of  an 

adult  witness  the  want  of  early  religious  education  may 

have  been  supplied  by  experience  or  reflection,  it  would 

be  idle  to  look  for  these  in  a  person  of  tender  years.  For 

these  reasons  the  testimony  of  children  has  always  been 

a  source  of  embarrassment  to  tribunals,  and  the  laws  of 

many  nations  cut,  instead  of  attempting  to  unravel,  the 

knot,  by  arbitrarily  rejecting  such  testimony  when  the 

child  is  under  a  definite  age  '  —  a  course  objectionable  on 

'  The  general  rule  of  the  civilians,  subject  however  to  several  exceptions, 
was,  that  persons  ander  the  age  of  puberty  were  incompetent  "to  give  evidence 
(Huberus,  Prael.  Jur.  Civ.  lib.  23,  tit.  5,  n.  2,  iv. ;  Mascard.  de  Prob.  Concl. 
1353 ;  1  Ev.  Poth.  §  789).  Some  of  their  authorities  say  that  minors  under 
twenty  years  were  rejected  in  criminal  cases.  Mascard.  de  Prob.  Concl.  1330, 
N.  9  et  seq.  ;  and  1253,  N.  14.  This  rule  appears  to  have  been  based  on  the  lan- 
guage of  the  Digest. ;  lib.  50,  tit.  17, 1.  3,  §  1, — "  Impubes  omnibus  offlciis  civili- 
bus  debet  abstinere  ; "  but  more  particularly  on  lib.  33,  tit.  5, 1.  3,  §  5, — "  Lege 
Julia  de  vi  cavetur,  ne  hac  lege  in  reum  testimonium  dicere  liceret,  qui  se  ab 
eo,  parenteve  ejus  liberaverit:  quive' impuberes  erunt,  &c." — rather  a  frail 
foundation  for  the  position  that  the  jurisprudence  of  ancient  Rome  rejected 
the  testimony  of  minoTS  in  general ;  for  the  law  just  quoted  only  does  so  on 
certain  capital  charges  of  public  violence.  Expressio  unius  est  exclusio  alter- 
ius;  and  we  have  the  positive  testimony  of  Quintillan,  that  in  his  time  the  evi- 
dence even  of  very  young  children  was  occasionally  received,  or  at  least  not 
rejected  as  matter  of  course.  See  Inst.  Orat.  lib.  5,  c.  7,  ver.  fin.;  and  Pothier 
in  loc.  cit.  The  Hindu  law  seems  to  have  rejected  the  evidence  of  minors  under 
fifteen, —  an  age  in  that  climate  corresponding  probably  to  twenty  or  more  in 
ours.     Translation  of  Pootee,  c.    ,  sect.  8,  in  Halhed's  Code  of  Gentoo  Laws. 
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many  grounds ;  and  principally  as  it  all  but  proclaims  im- 
punity to  certain  ofEenses  of  a  serious  nature  against  the  per- 
sons of  children,  wMcli  it  is  next  to  impossible  to  establish 
without  receiving  their  account  of  what  has  taken  place. 
*Besides,  children  of  the  same  age  differ  so  im-  _  „  ^ 

.       .  .  r  217 1 

mensely   in  their   powers  of  observation   and  '-  -• 

memory  that  no  fixed  rule,  even  approximating  to  the 
truth,  can  be  laid  down.  In  this  case  at  least  it  may 
truly  be  said,  "  Nature  makes  her  mock  of  those  systems 
of  tactics  which  human  industry  presents  as  leading- 
strings  to  human  weakness.' 

Old  law. 

§  152.  As  to  the  old  law  on  this  subject.  Our  ances- 
tors adopted  the  maxim  "  minor  Jurare  non  potest," '  but 
with  some  exceptions  —  at  the  age  of  twelve  years,  for 
instance,  an  infant  might  be  called  upon  to  take  the  oath 
of  allegiance,  &c.'  And  although,  as  will  be  shown  pres- 
ently, the  evidence  of  children  was  often  rejected,  it  was 
not  solely  on  the  ground  of  their  supposed  incapacity  to 
take  an  oath  ;'  for  a  difficulty  was  likewise  felt  in  fixing 
the  age  at  which  they  should  be  held  responsible  to  the 
criminal  law  —  a  matter  now  fully  settled  thus,  that  for 
this  purpose  fourteen  is,  with  some  few  exceptions,  fall 
age ;  that  between  seven  and  fourteen  an  infant  is  presumed 
to  be  doli  incapax,  but  may  be  shown  to  be  otherwise ; 
but  that  under  seven  there  is  (whether  rightly  or  not)  a 
prsesumptio  juris  et  de  jure  that  he  cannot  have  a  mis- 
chievous discretion.^ 

'  3  Benth.  Jud.  Ev.  304. 
'  Co.  Litt.  172  b. 
0  Co.  Litt.  68  b,  78  b,  173  b. 

^Blackst.  Comm.  32,  33;  1  Hale,  P.  C.  20  et  seq. ;  and  infrd.'b'k.  S,  r>t.  Z, 
eh.  2. 
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Gradual  cha7iges  in  it. 

§  153.  Sir  Edward  Coke  in  his  1st  Institute  '  states 
broadly  that  a  person  "not  of  discretion"  cannot  be  a 
witness  ;  and  in  another  part  of  the  same  work  "  he 
defines  the  age  of  discretion  to  be  fourteen  years.  More 
than  half  a  century  later,  Sir  Matthew  Hale,  in  his 
Pleas  of  the  Crown,'  lays  down  the  law  thus  :  "Regularly 
^  an  infant  under  fourteen  years  is  not  to  be  *ex- 

r  218 1 

L  ^  amined  upon  his  oath  as  a  witness ;  but  yet  the 

condition  of  his  person,  as  if  he  be  intelligent,  or  the 
nature  of  the  fact,  may  allow  an  examination  of  one  un- 
der that  age,  as  in  case  of  witchcraft,  an  infant  of  nine 
years  old  has  been  allowed  a  witness  against  his  own 
mother.  And  the  like  may  be  in  a  rape  of  one  under 
ten  years  upon  the  stat.  of  18  Eliz.  c.  6.  And  the  like 
hath  been  done  in  the  case  of  buggery  upon  a  boy  upon 
the  stat.  25  Hen.  8,  c.  6.  And  surely  in  some  cases  one 
under  the  age  of  fourteen  years,  if  otherwise  of  a  compe- 
tent discretion,  may  be  a  witness  in  case  of  treason."  In 
another  place,  however,*  after  telling  us  that  instances 
have  been  given  of  very  young  witnesses  sworn  in  capi- 
tal causes,  viz.,  one  of  nine  years  old,  he  adds,  "  Yet  such 
very  young  people  under  twelve  years  old  I  have  not 
known  examined  upon  oath,  but  sometimes  the  court 
for  their  information  have  heard  their  testimony  with- 
out oath,  which  possibly  being  fortified  with  concurrent 
evidence  may  be  of  some  weight,  as  in  cases  of  rape, 
buggery,  witchcraft,  and  such  crimes,  which   are  prac- 

'  Co.  Litt.  6  b. 

»  Co.  Litt.  247  b. 

» 1  Hale,  P.  C.  302  ;  see,  also,  Id.  634;  and  3  Id.  279. 

*  2  Hale,  P.  C.  388-4. 
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ticed  upon  children."  In  the  case  of  Young  v.  Slaughter- 
ford^  T.  T.  1709,  which  was  an  appeal  of  murder, 
tried  at  bar,  L.  C.  J.  Holt  held  that  an  infant  under 
twelve  years  of  age  might  be  admitted  as  a  witness  if  he 
knew  the  danger  of  an  oath,  and  that  appearing  he  was 
admitted.  But  in  R.  v.  Tra/vers^  at  the  Kingston 
Spring  assizes  of  1726,  which  was  an  indictment  for  a, 
rape  on  a  child  under  the  age  of  seven  years,  L.  C.  B. 
Gilbert  rejected  the  evidence  of  the  child,  and  the  pris- 
oner was  acquitted.  A  fresh  indictment  was  then  found 
for  assault  with  intent  to  ravish,  which  was  tried  before 
L.  C.  J.  Raymond.  The  child  had  in  the  mean  time 
attained  the  age  of  seven,  and  on  its  evidence  being  ob- 
jected to  on  the  ground  that  a  child  six  or  seven  years 
old  ought  for  the  purposes  of  testimony  to  be  considered 
*in  the  same  light  as  a  lunatic  or  madman,  the 
counsel  for  the  prosecution  cited  a  case  at  the  '-  -^ 

Old  Bailey,  in  1698,  where  C.  B.  Ward  admitted  the  evi- 
dence of  a  child  under  ten,  which  had  been  examined  as 
to  the  nature  of  an  oath  and  given  a  reasonable  account 
of  it.  The  Lord  Chief  Justice,  however,  rejected  the  evi- 
dence,^ and  cited  the  case  of  one  Steward,  who  was  tried 
at  the  Old  Bailey  in  1 704,  for  rapes  on  two  children ;  in 
the  first  of  which  the  child  was  ten  years  old,  and  yet  was 
not  admitted  as  a  witness  before  other  evidence  was  given 
of  strong  circumstances  as  to  the  guilt  of  the  defendant, 
and  before  the  child  had  given  a  good  account  of  the 
nature  of  an  oath.  The  second  was  between  six  and 
seven,  and  it  was  unanimously  agreed  that  a  child  so 
young  could  not  be  admitted  to  be  an  evidence,  and  its 
testimony  was  accordingly  rejected  without  inquiring  into 
any  circumstances  to  give  it  credit.     Although  L.  C.  B. 

'  11  Mod.  ^38.  '  1  Stra.  700. 
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Gilbert  rejected  the  evidence  of  the  child  in  the  first  case 
of  R.  Y.  Ik-avis,  it  was  probably  on  the  ground  that  the 
child  was  ignorant  of  the  nature  of  an  oath,  or  deficient 
in  natural  intelligence ;  for  in  his  Treatise  on  Evidence' 
he  lays  down  the  rule  thus  — "  Children  under  the  age 
of  fourteen  are  not  regularly  admitted  as  witnesses,  and 
yet  at  twelve  they  are  obliged  to  swear  allegiance  in  the 
leet.  There  is  no  time  fixed  wherein  they  are  to  be 
excluded  fi'om  evidence,  but  the  reason,  and  sense  of  their 
evidence  is  to  appear  from  the  questions  propounded  to 
them,  and  their  answers  to  them."  And,  lastly,  during 
the  argument  in  the  case  of  Omyohund  v.  Bm-ker^  in  1 744, 
we  find  L.  C.  J.  Lee  informing  counsel,  who  was  relying 
on  the  language  of  Sir  Matthew  Hale  in  one  of  the 
passages  above  referred  to,  that  it  had  been  •determined 
at  the  Old  Bailey,  upon  mature  consideration,  that  a 
child  should  not  be  admitted  as  an  evidence  vnthout 
r  *  99 A  -1  *oath;  and  L.  C.  B.  Parker  added,  that  it  was 
'-  -'so  ruled  at  Kingston  assizes  before  Lord  Eay- 

mond. 

Modern  law. 

§  154.  Through  all  this  inconsistency  and  confusion 
we  can  trace  two  principles  working  their  way.  1.  Th^t 
if  the  testimony  of  an  infant  of  tender  years  is  to  be 
received  at  all,  it  ought  to  be  received  from  the  infant 
itself,  and  not  through  a  statement  presented  ohstetrkante 
manu.  2.  That  a  witness  being  an  infant  of  tender 
years  is  no  ground  for  relaxing  the  rule  "In  Judicio 
non  creditur  nisi  juratis.'"  At  length,  in  1779,  both 
these  received   a  solemn  judicial   recognition  in  R.  v. 

'  Gilb.  Ev.  144,  4th  Ed.  »  Cro.  Car.  64. 

s  1  Atk.  29. 
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BrasUr^  which  is  the  leading  case  on  the  subject.  The 
prisoner  was  indicted  for  an  assault  with  intent  to  commit 
a  rape  on  an  infant  under  the  age  of  seven  years,  who  was 
not  examined  as  a  witness,  and  the  chief  evidence  for  the 
prosecution  was  the  account  she  had  given  of  the  transac- 
tion to  two  other  persons.  The  prisoner  having  been  con- 
victed, the  case  was  considered  by  the  judges,  who  decided 
that  the  conviction  was  wrong.  They  held  wnanvrnously 
that  "no  testimony  whatever  can  be  legally  received 
except  upon  oath;  and  that  an  infant,  though  under  the 
age  of  seven  years,  may  be  sworn  in  a  criminal  prosecution, 
provided  such  infant  appears,  on  strict  examination  by  the 
court,  to  possess  a  sufficient  knowledge  of  the  nature  and 
consequences  of  an  oath,  for  there  is  no  precise  or  fixed 
rule  as  to  the  time  within  which  infants  are  excluded  from 
giving  evidence  ;  but  their  admissibility  depends  upon 
the  sense  and  reason  they  entertain  of  the  danger  and 
impiety  of  falsehood,  which  is  to  be  collected  from  their 
*an8wers  to  questions  propounded  to  them  by  p  *  „„-,  -■ 
the  court ;  but  if  they  are  found  incompetent  to  ^  -' 

take  an  oath,  their  testimony  cannot  be  received." 

§  155.  Brasier's  case  is  the  foundation  of  the  modern 
law  and  practice  relative  to  the  admissibility  of  the  testi- 
mony of  children.  As  in  the  criminal  law  "  malitia  supplet 
setatem,""  so  here  we  may  say  with  the  canonists  "pru- 
dentia  supplet  setatem."  °     Yet  it  appears  that  so  late  as 

'  1  Leacli,  C.  L.  199 ;  1  Bast,  P.  C.  443.  It  is  to  be  remarked  that  a  few  years 
previous  a  similar  opinion  had  been  expressed  by  Gould,  J.,  on  an  indictment 
for  rape  on  an  infant  between  six  and  seven  years  of  age.  The  prisoner  hav- 
ing been  acquitted  on  the  unsworn  testimony  of  the  child,  the  judge  mentioned 
the  matter  to  the  other  judges,  a  majority  of  whom  agreed  with  him.  iJ.  v. 
Powell,  1  Leach's  Crown  Law,  110. 

'  Dy.  104  b ;  1  Hale,  P.  C.  26  ;  4  Blackst.  (hmza.  33,  and  213. 

'  Lancel.  Inst.  Jur.  Can.  lib.  3,  tit.  10,  §  5. 
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1808,  on  an  indictment  for  a  rape  on  a  cliild  of  five  years 
old,  where  the  cliild  was  not  examined,  an  account  of 
what  she  had  told  her  mother  about  three  weeks  after  the 
transaction  was  received  in  evidence,  and  the  prisoner 
convicted  ;  but  a  case  having  been  reserved,  the  judges, 
as  might  have  been  expected,  thought  the  evidence  clearly 
inadmissible,  and  he  was  pardoned.  In  a  much  more  re- 
cent case,"  Alderson,  B.,  said,  "  It  certainly  is  not  law  that/ 
a  child  under  seven  cannot  be  examined  as  a  witness.  If 
he  shows  sufficient  capacity  on  examination,  a  Judge 
would  allow  him  to  be  sworn."  The  judgment  of  Pat- 
teson,  J.,  in  R.  v.  Williams,"  raises  an  important  question 
as  to  the  nature  of  the  capacity  required  on  these  occa- 
sions. That  was  an  indictment  for  murder,  and  a  female 
child  of  eight  years  was  called  as  a  witness.  It  appeared 
that  up  to  the  death  of  the  deceased  the  child  had  never 
heard  of  a  God,  or  of  a  future  state  of  rewards  and 
punishments,  never  prayed,  nor  knew  the  nature  of  an 
oath;  but  that,  since  the  death,  she  was  visited  by  a 
clergyman  twice,  who  had  given  her  some  instruction  as 
to  the  nature  and  obligiation  of  an  oath ;  but  she  gave 
a  very  confused  account  of  it,  and  had,  says  the  report, 
r  *  ooo  -|  *"  ^o  intelligence  as  to  religion  or  a  future  state." 
•-  ^  Her  testimony  was  objected  to  on  the  ground, 

that  if  it  were  sufficient  that  a  witness  should  understand 
the  nature  of  an  oath  merely  from  information  recently 
communicated,  a  clergyman  might  always  be  called  to 
instruct  a  witness  on  that  subject  when  he  came  into  the 
box  to  be  examined  on  the  trial.  The  counsel  for  the 
prosecution  having  cited  B.  v.  Wade,  1  Moo.  C.  C.  86, 

'  R.  V.  Tucker,  Ph.  &  Am.  Ev.  6 ;  1  Ph.  Ev.  10, 10th  Ed. 
«  B.  V.  Perkins,  2  Moo.  C.  C.  139, 
» 7  C.  &  P.  330. 
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Patteson,  J.,  said,  "  I  must  be  satisfied  that  this  child  feels 
the  binding  obligation  of  an  oath  from  the  general  course 
of  her  religious  education.  The  effect  of  the  oath  upon 
the  conscience  of  the  child  should  arise  from  religious 
feelings  of  a  permanent  nature,  and  not  merely  from  in- 
structions, confined  to  the  nature  of  an  oath,  recently 
communicated  to  her  for  the  purposes  of  this  trial ;  and 
as  it  appears  that,  previous  to  the  happening  of  the  cir- 
cumstances to  which  this  witness  comes  to  speak,  she  had 
had  no  religious  education  whatever,  and  had  never  heard 
of  a  future  state,  and  now  has  no  real  understanding  on 
the  subject,  I  think  that  I  must  reject  her  testimony." 
There  can  be  no  doubt  of  the  correctness  of  the  decision 
in  this  case,  nor  that  the  circumstance  that  the  child  had 
been  instructed  in  the  nature  of  an  oath  after  the  offense 
was  committed,  is  one  for  the  judge  to  consider  when 
called  on  to  weigh  its  capacity  to  be  sworn ;  but  the 
dogma,  if,  indeed,  Patteson,  J.,  intended  to  lay  it  down, 
that  the  child  must  feel  the  binding  obligation  of  an  oath 
from  the  general  course  of  its  religious  education  previous 
to  the  injury  done,  is  at  variance  with  other  authorities,' 
and  is  indefensible  on  principle. 

Moa/mination  of  infants  of  tender  yea/rs  hy  the  judge. 

§  156.  When  a  material  witness  in  a  criminal  case  is 
an  infant  of  tender  years,  the  judge  usually  examines 
him,  with  the  view  of  ascertaining  whether  he  is  aware 
*of  the  nature  and  obligation  of  an  oath  and  the  ^ 
consequences  of  perjury.  What  shall  be  con-  ^ 
sidered  tender  years  for  this  purpose  does  not  appear  to 
be  defined,   although,  by  analogy  to  the  general  law  re- 

'  See  Tayl.  Evid.  §  1350,  5tli  Ed.,  and  the  casea  there  referred  to.     Also  the 
cases  cited  infra. 

36 
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specting  infancy,  the  requisite  degree  of  religious  knowl- 
edge should  be  presumed  at  the  age  of  fourteen.  StiU 
the  court  has  a  right  to  examine  as  to  the  religious  knowl- 
edge even  of  an  adult,  if  it  suspects  him  deficient.'  And 
if  it  is  ascertained  hefore  the  trial  that  a  material  witness 
is  of  tender  years  and  devoid  of  religious  knowledge,  the 
court  wUl,  in  its  discretion,  postpone  the  trial,  and 
direct  that  he  shall  in  the  mean  time  receive  due  in- 
struction on  the  subject."  But  in  a  recent  case, 
where  a  father  was  charged  with  violating  his  daughter, 
aged  twelve,  Alderson,  B.,  refused  to  postpone  the  trial 
for  the  purpose  of  her  being  taught  the  nature  of  an  oath ; 
stating  that  all  the  judges  were  of  opinion  that  it  was  an 
incorrect  proceeding  ;  that  it  was  like  preparing  or  get- 
ting up  a  witness  for  a  particular  purpose,  and  on  that 
ground  was  very  objectionable.'  If  this  be  correctly  re- 
ported, not  only  is  it  at  variance  with  a  series  of  previ- 
ous authorities,*  but,  as  remarked  in  the  text  work  where 
the  case  is  found,  "  By  the  strict  application  of  this  rule, 
a  parent,  by  neglecting  his  moral  duty  as  to  the  educar 
tion  of  his  child,  may  thus  obtain  an  immunity  for  the 
commission  of  a  heinous  crime."  ' 

Dying  declarations  of  infants. 

§  157.  On  trials  for  homicide  the  general  rule  of  law 
which  rejects  second-hand  or  hearsay  evidence  is  relaxed, 
so  far  as  to  render  admissible  declarations  of  the  deceased 

'  See  infrd. 

'  Stark.  Ev.  117,  4tli  Ed.;  1  Phill.  Ev.  9, 10th  Ed.;  Tayl.  Ev.  1247,  6th.  Ed.; 
1  Leach  C.  L.  430,  note  (a);  B.  v.  Mcholas,  3  Car.  &  K.  246;  B.  v.  Bayliss,  4 
Cox,  Cr.  Ca.  23. 

» 1  Phill.  Ev.  10, 10th  Ed. 

*  See  supra,  note  2. 

'  1  Phill.  Ev.  10,  note  (3),  10th  Ed. 
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as  to  the  cause  of  Ms  death,  provided  they  *were 
made  by  him  at  a  time  when  he  was  under  the  '-  -' 

conviction  that  death  was  impending.'  This  exception 
has  been  allowed  partly  from  necessity,  partly  on  the 
ground  that  the  situation  of  the  party  may  fairly  be 
taken,  as  conferring  on  what  he  says  a  religious  sanction 
equal  to  that  supplied  by  an  oath,  and  partly  that  on 
such  occasions  witnesses  rarely  have  any  interest  in  de- 
ceiving. But  as,  when  children  of  tender  years  are  ex- 
amined as  witnesses,  the  court  has  the  security  of  inquir- 
ing into  their  intelligence  and  religious  knowledge,  it 
seems  to  follow  that  their  dying  declarations  are  not 
pfimd  facie  receivable  where  those  of  an  adult  would  be  : 
for  the  latter  will  be  rejected  if  it  appears  that  the  de- 
ceased was  a  person  who,  through  ignorance  or  any  other 
cause,  was  not  likely  to  be  impressed  with  a  religious 
sense  of  his  approaching  dissolution."  In  R.  v.  Pike,'  two 
prisoners  were  indicted  for  the  murder  of  a  child  four 
years  old.  It  was  proposed  to  put  in  evidence  a  state- 
ment made  to  her  mother  by  the  child  shortly  before  her 
death,  at  a  time  when  she  thought  she  was  dying,  as  to 
the  manner  in  which  she  had  been  treated  by  the  prison- 
ers. Park,  J.  (with  the  concurrence  of  Parke,  J.),  rejected 
the  statement,  saying,  "  As  this  child  was  but  four  years 
old,  it  is  quite  impossible  that  she,  however  precocious 
her  mind,  could  have  had  that  idea  of  a  future  state  which 
is  necessary  to  make  such  a  declaration  admissible.  * 
*  *  Indeed  I  think  that  from  her  age  we  must  take  it 
that  she  could  not  possibly  have  had  any  idea  of  that 
kind."  Without  in  the  least  questioning  the  propriety 
of  the  decision  in  this  case,  we  may  well  doubt  whether 

1  See  infrd,  bk.  3,  pt.  2,  ch.  4.  »  3  C.  &  P.  598. 

'Id. 
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the  above  dictum  can  be  supported.  There  certainly  is 
no  prsesumptio  juris  et  de  jure  on  this  subject;  and  how- 
ever unlikely  it  may  be  that  a  child  of  four  years  old 
should  have  clear  ideas  respecting  religion  and  divine 

*punishinent  for  falsehood,  yet  if  that  fact  were 
r     225  1 
L  J  shown    affirmatively,    its    dying    declarations 

ought  to  be  received.  In  R.  v.  Perhins,^  it  Vas  held  by 
the  judges  on  a  point  reserved,  that  the  dying  declara- 
tions of  a  child  of  ten  years  old  were  receivable  under 
such  circumstances.  But  the  question  still  remains,  at 
what  age  is  the  presumption  of  the  absence  of  intelligence 
and  of  ignorance  on  religious  subjects  to  cease,  so  as  to 
render  this  affirmative  proof  unnecessary?  Analogy 
points  to  fourteen  years,  but  judicial  decisions  are  silent. 

Effect  of  the  evidence  of  child/ren. 

§  158.  As  to  the  effect  of  the  evidence  of  children 
when  received,  "Independently  of  the  sanction  of  an 
oath,"  says  a  text  work,"  "  the  testimony  of  children,  after 
they  have  been  subjected  to  cross-examination,  is  often 
entitled  to  as  much  credit  as  that  of  grown  persons ;  and 
what  is  wanted,  in  the  perfection  of  the  intellectual  facul- 
ties, is  sometimes  more  than  compensated  by  the  absence 
of  motives  to  deceive.  It  is  clear  that  a  person  may  be 
legally  convicted  upon  such  evidence  alone  and  unsup- 
ported ;  and  whether  the  account  of  the  child  requires  to 
be  corroborated  in  any  part,  or  to  what  extent,  is  a  ques- 
tion exclusively  for  the  jury,  to  be  determined  by  them 
on  a  review  of  all  the  circumstances  of  the  case,  and 
especially  of  the  manner  in  which  the  evidence  of  the 
child  has  been  given."     Quintilian '  reckons  among  doubt- 

'  3  Moo.  0.  C.  135.  » Inst.  Drat.  lib.  5,  o.  7,  vers.  fin. 

'  Ph.  &  Am.  Bv.  7. 
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ful  proofs  "parvulorum  indicia;  quos  pars  altera  niliil 
fingere,  altera  niliil  judicare  dicturaest."  This  must  not; 
however,  be  taken  too  literally:  some  children  indulge  in 
habits  of  romancing,  which  often  lead  them  to  state  as 
facts,  circumstances  having  no  existence  but  in  their  own 
imaginations;  and  the  like  consequence  is  notunfrequently 
induced  in  other  children,  by  the  suggestions  or  threats 
of  grown-up  persons  acting  on  their  fears  and 
unformed  Judgments,  (a)  L  J 

2°.  Incompetency  from  wmit  of  religion — Tliree  forms 

§  159.  2°.  The  next  ground  of  incompetency  may  be 
styled  "  incompetency  from  want  of  religion."  To  the 
natural  and  moral  sanctions  of  the  truth  of  statements 
made  by  man  to  man,  it  has  been  usual  in  most,  if  not 
all,  ages  and  countries  to  join  the  additional  security  of 
"An  Oath;"  i.  e.,  a  recognition  by  the  speaker  of  the 
presence  of  an  invisible  Being  superior  to  man,  ready  and 
willing  to  punish  any  deviation  from  truth,  invoking  that 
Being  to  attest  the  truth  of  what  is  uttered,  and  in  some 
cases  calling  down  his  vengeance  in  the  event  of  false- 
hood.' On  this  principle  courts  of  justice  in  most  nations 
exact  an  oath  as  a  condition  precedent  to  the  reception  of 
evidence;  and  among  us  in  particular,  "In  judicio  non 
creditur  nisi  juratis,"'  has  been  a  legal  maxim  from  the 
earliest  time.  Hence  it  follows  that  the  evidence  of  a 
witness  must  be  rejected  who  either  is  ignorant  of,  or 
who  denies  the  existence  of  such  a  superior  power,  or 

'  See  as  to  Oaths,  Introd.  pt.  2,  §§  56  et  seq. 
2  Cro.  Car.  64. 

(a)  See  note  4  to  page  339. 
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refuses  to  give  the  required  security  to  the  tnith  of  his 
•testimony ;  and  the  present  source  of  incompetency  may 
accordingly  be  divided  into  three  heads:  1st.  Want  of 
religious  knowledge  ;  2nd  Want  of  religious  belief;  and 
3rd.  Eefusal  to  comply  with  religious  forms. 

1.    Want  of  religious  hfiowledge. 

§  160.  The  first  of  these  may  be  disposed  of  in  a 
word ;  the  exception  arising  principally  in  the  case  of 
children,  whose  competency  has  already  been  considered.' 
But  the  same  principles  apply  where  an  adult,  deficient 
in  the  requisite  religious  knowledge,  is  offered  as  a  wit- 
ness." 

2.    Want  of  religious  belief 

P*  h^-i  *§161.  2nd.  Incompetency  for  want  of  relig- 
'-  -*  ions  belief.     This  has  been  in  a  great  degree  an- 

ticipated in  a  former  part  of  this  chapter,'  where  we  took 
occasion  to  show  the  injustice  and  absurdity  of  the  old 
practice,  of  inflicting  incompetency  as  a  punishment  for 
erroneous  opinions,  or  even  for  misconduct  not  likely  to 
affect  the  veracity  of  a  witness.  The  history  of  our  law 
on  this  subject  was  there  traced — the  gradual  establish- 
ment of  the  great  and  sound  principles  that  courts  of 
justice  are  not  schools  of  theology — that  the  object  of 
the  law  in  requiring  an  oath  is  to  get  at  the  truth  rela- 
tive to  the  matters  in  dispute,  by  obtaining  a  hold  on  the 
conscience  of  the  witness — and  consequently  that  every 
person  is  admissible  to  give  evidence  who  belives  in  a 
Divine  Being,  the  avenger  of  falsehood  and  perjury 
among  men,  and  who  consents  to  invoke  by  some  bind- 

'  Suprd,  §§  151  et  seg. 

'  R.  V.  WTiite,  1  Leach,  C.  L.  430 ;  B.  v.  Wade,  1  Moo.  C.  C.  86. 

'  Supril,  §§  134  et  seq. 
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ing  ceremony  the  attestation  of  that  Power  to  the  truth 
of  his  deposition.  But  how  is  the  state  of  mind  of  the 
proposed  witness  on  these  subjects  to  be  ascertained?  It 
is  clear  that  disbelief  in  the  existence  and  moral  govern- 
ment of  God  are  not  to  be  presumed ; '  if  such  exist 
they  are  psychological  facts,  and  consequently  incapable 
of  proof  except  by  the  avowal  of  the  party  himself,  or 
the  presumption  arising  from  circumstances."  (a)  Accord- 
ing to  most  of  our  text  writers  and  the  usual  practice, 
the  proper  and  regular  mode  of  procedure  is  by 
examining  the  party  himself ;  °  while  some  authorities 
go  so  far  as  to  assert  that  this  is  the  only  mode.*  (h)  Pro- 
fessor Christian,  on  the  other  hand,  informs  us,  that  he 
"heard  a  learned  judge  declare  at  nisi  prius,  that  the 
judges  had  resolved  not  to  permit  *  adult  wit-  ^ 
nesses  to  be  interrogated  respecting  their  belief  ■-  ' 

of  the  Deity  and  a  future  state ;" "  and  adds,  that  "  it  is 
probably  more  conducive  to  the  course  of  justice  that 

'  6  Co.  76  a,  1  Greenl.  Ev.  §§  43,  and  370,  7tli  Ed. 

'  Introd.  pt.  1,§13. 

»  Ph.  &  Am.  Ev.  12  ;  Rose.  Crim.  Ev.  127,  4th  Ed. ;  The  Queen's  case,  2  B.  & 
B.  284 ;  B.  v.  Taylor,  1  Peake,  11 ;  R.  v.  White,  1  Leach,  C.  L.  430 ;  B.  v.  Serva, 
2  Car.&  K.  56  ;  see  also  1  &  3  Vict.  c.  105. 

*  Ph.  cSc.  Am.  Ev.  12 ;  Eosc.  Crim.  Ev.  127,  4th  Ed. 

'  3  Carist.  Blackst.  369,  note  14. 

(a)  The  declarations  of  the  party  may  be  shown.  Smith  v.  CofiBu,  6  Shep. 
(Me.)  157  ;  State  «.  Townsend,  2  Harr.  (Del.)  543 ;  Halley  v.  Wehster,  8  Shep. 
(Me.) 461  ;  Arnold  v.  Arnold,  18  Vt.  363 ;  Scott  v.  Hooper,  14  id.  535. 

(6)  The  rule  is,  that,  when  the  witness  has  been  proved  incompetent  by  rea- 
son of  disbelief  in  Deity,  his  competency  cannot  be  restored  by  his  own  evi- 
dence. But  an  honest  change  of  belief  must  be  established  by  competent  evi- 
dence. That  is,  such  evidence  as  satisfies  the  court  and  the  jury  that  the  be- 
lief of  the  witness  has  really  undergone  an  honest  and  essential  change,  so 
that,  at  tlie  time  when  he  is  offered  as  a  witness,  he  can  fairly  and  honestly  be 
said  to  be  a  believer  in  Deity.  Com.  v.  Wyman,  Thacher's  Cr.  Cas.  433.  And 
the  jury  are  to  be  the  judges  as  to  whether  such  change  of  belief  has  really 
been  established.    Scott  «.  Hooper,  14  Vt.  535. 
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this  should  be  presumed  till  the  contrary  is  proved. 
And  the  most  religious  witness  may  be  scandalized  by 
the  imputation,  which  the  very  question  conveys."  This 
last  is  a  strange  argument ;  for  the  most  respectable  wit- 
ness may  be  scandalized  by  questions  imputing  to  him 
any  possible  form  of  crime,  and  yet  such  may  be  and 
frequently  are  put,  and  it  is  essential  for  the  ends  of 
justice  that  the  right  to  put  them  should  exist.  Some  of 
the  American  authorities  adopt  the  conclusion  of  Pro- 
fessor Christian,  but  for  different  reasons.  Witnesses, 
say  they,  are  not  allowed  to  be  questioned  as  to  their  re- 
ligious belief,  not  because  it  tends  to  disgrace  them,  but 
because  it  would  be  a  personal  scrutiny  into  the  state  of 
their  faith  and  conscience,  foreign  to  the  spirit  of  free 
institutions,  which  oblige  no  man  to  avow  his  belief. 
Others  of  them,  however,  assign  as  the  reason  "  that  the 
witness  could  not  be  permitted  in  court  to  explain  or 
deny  the  declarations  imputed  to  him,  because  it  would 
be  incongruous  to  admit  a  man  to  his  oath,  for  the  pur- 
pose of  ascertaining  whether  he  had  the  necessary  quali- 
fications to  be  sworn.'"  But  surely  these  views  are 
extremes.  On  the  one  hand,  if  a  witness  may  be  ques- 
tioned as  to  his  religious  opinions,  it  can  only  be  on  the 
assumption  that  a  knowledge  of  them  would  in  some 
way  assist  the  tribunal,  in  which  case  they  become  facts 
in  issue,  and  any  legitimate  evidence  affecting  them  ought 
to  be  received.  Very  strong  proof  would  doubtless  be 
required,  to  induce  a  court  to  disbelieve  the  answers  of  a 
witness  on  these  subjects — for  the  question  is  not  what 
his  religious  opinions  have  been   at  any  former  period, 

>  1  Qreeul.  Ev.  §  370,  note  (2),  7th  Ed. 
'  Appleton  on  Evid.  pp.  36,  27. 
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*biit  wliat  they  are  at  tlie  moment  when  he  is  ^  ^ 

r     229  1 
standing  in  the  box.     On  the  other  hand,  it  is  ^  J 

an  abuse  of  the  great  principles  of  civil  and  religious 
liberty  to  object  to  such  an  examination  as  inquisitorial. 
The  object  of  it  is  not  to  pry  into  the  speculative  views 
of  the  witness,  but  to  enable  the  tribunal  to  estimate  his 
trustworthiness — in  accordance  with  which  it  is  fully 
established  that  he  cannot  be  questioned  as  to  any  par- 
ticular religious  opinion,  or  even  whether  he  believes  in 
the  Old  or  New  Testament.  No  question  can  be  asked 
beyond  whether  he  believes  in  a  God,  the  avenger  of  false- 
hood, and  will  designate  a  mode  of  swearing  binding  on 
his  conscience ; '  and  if  he  complies  with  these,  he  cannot 
be  asked  whether  he  considers  any  other  mode  more 
binding,  for  such  a  question  is  unnecessary  and  irrelevant.' 
And  we  apprehend  that  although  these  questions  may  be 
put^  a  witness,  if  he  be  an  Atheist  or  a  Theist,  is  not 
bound  to  answer ;  for  by  so  doing  he  exposes  himself  to 
an  indictment  under  the  9  &  10  Will.  3,  c.  32,  and  per- 
haps also  at  common  law ;  and  it  is  an  established  prin- 
ciple that  no  man  is  bound  to  criminate  himself.°(ffl) 

'  See  the  authorities  cited  suprd,  §§  134  et  seg. 

'  So  held  hy  the  judges  in  The  Queen's  case,  3  B.  &  B.  384. 

» JSuprd,  oh.  1,  §§  136  et  seg. 

(a)  Religious  belief,  or  even  the  want  of  religion,  is  not  now  regarded  as  a 
test  of  the  competency  or  incompetency  of  a  witness.  If  a  person  takes  upon 
himself  the  oath  provided  by  law,  or  any  oath  which  exposes  him  to  the  pen- 
alties of  perjury  if  he  swears  falsely,  it  is  regarded  as  suflGlcient,  and  it  is  held 
that,  even  where  there  is  a  statute  which  prdvidea  that  religious  belief  shall 
go  only  to  the  credit  of  the  witness,  this  does  not  justify  asking  a  witness 
whether  he  believes  in  Christ  as  the  Saviour.  Donkle  v.  Kohn,  44  Ga.  366. 
And  it  was  held  in  Smith  ®.  Coflan,  6  Shep.  (Me.)  157,  that,  even  where  the 
statute  provided  that  belief  in  a  Supreme  Being  wag  a  prerequisite  to  the  ad- 
mission of  a  witness,  after  the  witness  had  been  admitted  to  testify,  he 
could  not  be  questioned  as  to  his  religious  belief  ;  but  that  his  disbelief  in  a 
Supreme  Being  might  be  proved  by  his  declarations,  and  that  after  his  disbe- 

37 
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§  162.  The  ordinary  form  of  swearing  in  English  courts 
of  common  law  is  well  known.  The  witness,  holding  the 
New  Testament '  in  his  bare  right  hand,  is  addressed  by 
the  officer  of  the  court  in  a  form,  which  varies  according 
to  the  nature  of  the  proceedings. 

In  criminal  cases,  when  the  accused  is  in  custody,  it 
runs  thus :  — 

"The  evidence  that  you  shall  give  to  the  court  and 

Jury,  sworn  between  our  sovereign  lady  the  Queen  and 

*the  prisoner  at  the  bar,  shall  be  the  truth,  the 

•-  -'  whole  truth,  and  nothing  but  the  truth ;  So  help 

you  God." 

'  Strictly  speaking,  this  should  be  the  four  Evangelists  ;  but  the  distinction 
is  disregarded  in  practice. 

lief  therein  is  thus  established,  he  cannot  qualify  himself  by  swearing  to  his 
belief  therein,  unless  he  can  show  an  honest  change  in  his  belief  subsequent 
to  such  declarations,  by  competent  witnesses.  But  his  own  assertion  of  such 
a  change  will  not  restore  him  to  competency.  State  ®.  Townsend,  3  Harr . 
(Del.)  543 ;  Com.  ?).  Wyman,  Thacher's  Cr.  Ca.  433  ;  Com.  «.  Batchelder,  id.  431. 
As  to  the  admissibility  of  declarations  of  the  witness  to  show  his  disbelief  In 
a  Supreme  Being,  see  Arnold  «.  Arnold,  13  Vt.  363 ;  Scott  v.  Hooper,  14  id.  53.'). 
Whether  there  has  been  an  honest  change  of  belief  is  a  question  of  fact  for  the 
jury.  Arnold  «.  Arnold,  areie.  The  objection  to  a  witness  because  of  his  dis- 
belief in  a  Supreme  Being  must  be  taken  before  he  is  sworn,  or  it  will  be 
treated  as  waived.  People  «.  McGarven,  17  Wend.  (N.  Y.)  460.  A  belief  in 
future  rewards  and  punishments  is  not  essential ;  it  is  enough  that  the  witness 
believes  in  a  God.  Brock  v.  Milligan,  10  Ohio,  121 ;  Cubbison  ■».  McCreary,  3 
W.  &  S.  (Penu.)  363 ;  Blacker  «.  Bruness,  3  Ala.  354.  But  it  is  not  profitable 
to  pursue  this  inquiry  further.  In  this  country  it  is  generally  provided  by 
statute  that  no  person  shall  be  disqualified  as  a  witness  by  reason  of  religious 
belief,  and  where,  as  in  some  States,  it  is  provided  that  disbelief  in  a  Supreme 
Being  may  be  given  in  evidence  as  affecting  the  credibility  of  the  witness,  evi- 
dence of  that  fact  has  little  or  no  influence  upon  a  jury.  The  real  test  of  the 
degree  of  credence  to  be  given  to  a  witness,  applied  by  courts  and  juries,  when 
passing  upon  questions  of  fact,  is  the  manner  in  which  the  testimony  affects 
the  mind.  If  it  carries  conviction  of  its  truth,  by  reason  of  a  thousand  and  one 
causes  which  cannot  be  defined,  the  evidence  has  effect,  whatever  may  be  the 
character  of  the  witness,  and  if  it  does  not,  the  character  of  the  witness,  his 
religious  belief ,  nor  any  thing  else  can  be  of  any  avail  with  a  jury,  who  are 
the  final  judges  of  the  degree  of  credence  to  be  given  to  any  witness. 
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When  tlie  accused  is  not  in  custody  tlie  form  is  the 
same,  except  that  he  is  then  described  as  "  the  defendant." 

In  civil  cases  it  is  — 

"The  evidence  that  you  shall  give  to  the  court  and 
Jury,  touching  the  matters  in  question,  shall  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth :  So  help  you 
God." 

The  witness  then  kisses  the  book. 

But  there  can  be  little  doubt  that  if  a  witness  allows 
himself  to  be  sworn  in  either  of  these  forms,  or  perhaps 
in  any  other  form,  without  objecting,  he  is  liable  to  be 
indicted  for  perjury  if  his  testimony  prove  false.' 

§  1 63.  Numerous  instances  are  to  be  found  in  our  books, 
of  the  application  of  the  principle  that  witnesses  are  to  be 
sworn  in  that  form  which  they  consider  binding  on  their 
consciences.  Members  of  the  Kirk  of  Scotland,"  and 
others,'  who  object  to  kissing  or  touching  the  book,  have 
been  sworn  by  lifting  up  the  hand  while  it  lay  open  before 
them.  In  Ireland,  Roman  Catholics  are  (or  at  least  were) 
sworn  on  a  New  Testament  with  a  cross  delineated  on  the 
cover.'  Jews  are  sworn  on  the  Pentateuch,  keeping  on 
their  hats,  the  language  of  the  oath  being  changed  from 
"So  help  you  God"  to  " So  help  you  Jehovah."  Moham- 
medans are  sworn  on  the  Koran,  and  the  ceremony  adopted 
in.^.  V.  Morgan  is  thus  described.  The  book  was  pro- 
duced. The  witness  first  placed  his  right  hand  flat 
upon  it,  put  the  other  hand  to  his  forehead,  and  brought 


9  V.  Boare,  3  B.  &  B.  233 ;  1  &  3  Vict.  c.  103. 
'  Mee  V.  jBeid,  1  Peake,  23. 

»  Colt  V.  DutUm,  3  Sid.  6 ;  MMrone's  case,  1  Leach,  C.  h.  413 ;  Walker's  ease, 
Id.  498. 
■>  Mac  Nally,  Ev.  97. 
'  1  Leach,  0.  L.  54. 
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the  top  of  his  forehead  down  to  the  book,  and  touched 
it  with  his  head ;  he  then  looked  for  some  time  upon  it ; 
*and  on  being  asked  what  effect  that  ceremony 
L  -J  was  to  produce,  he  answered  that  he  was  bound 

by  it  to  speak  the  truth.  In  a  recent  case  a  different 
course  was  followed.  The  officer  of  the  court  asked  the 
witness  what  form  of  oath  he  deemed  binding  on  his  con- 
science, who  replied,  the  oath  in  the  usual  words  provided 
he  were  sworn  on  the  Koran ;  and  he  was  sworn  accord- 
ingly. In  another  case  a  similar  question  was  put  to  a 
Parsee  witness,  who  was  sworn  in  the  same  manner,  ex- 
cept that  instead  of  the  Koran  he  was  sworn  on  a  book 
which  he  brought  with  him.'  According  to  the  report  of 
Omychwnd  v.  JBa/rher'  part  of  the  ceremony  of  swearing 
a  Hindoo  consists  in  his  touching  the  foot  of  a  Bramin, 
or,  if  the  party  swearing  be  himself  a  priest,  then  the 
Bramin's  hand ;  but,  if  this  is  deemed  by  their  religion 
essential  to  the  validity  of  an  oath,  it  is  obvious  ihat  Hin- 
doos cannot  be  sworn  in  countries  where  no  Bramins  are 
to  be  found.  This  however  appears  not  to  be  their  only 
form  of  swearing ;  °  and  we  understand  that,  in  some  parts 
of  India  at  least,  the  natives  arfe  sworn  on  a  portion  of 
the  water  of  the  Ganges.  A  Chinese  witness  has  been 
sworn  thus.'  On  getting  into  the  witness-box  he  knelt 
down,  and  a  china  saucer  having  been  placed  in  his  hand, 
he  struck  it  against  the  brass  rail  in  front  of  the  box  and 
broke  it.  The  officer  then  administered  the  oath  in  these 
words,  which  were  translated  by  the  interpreter  into  the 
Chinese  language.     "You  shall  tell  the  truth  and  the 

'  These  statements  are  made  on  the  authority  of  the  late  Mr.  Coleman,  senior 
clerk  to  Pollock,  C.  B. 
«  1  Atk.  21. 

3  Goodeve,  Bvld.  76,  77  ;  1  Stra.  Hindi  Law,  311. 
*  B.  V.  Entrehman,  Car.  &  M.  248.    See  also  Peake,  Ev.  141,  note  (/),  5th  Ed. 


WITNESSES.  293 

wtole  truth ;  the  saucer  is  cracked,  and  if  you  do  not  tell 
the  truth  your  soul  will  be  cracked  like  the  saucer." ' 

*  S  164.  Whether  this  deference  to  the  con-  ^  ^ 

•  .  r    232 1 

science  of  witnesses  would  be  carried  so  far  as  ^  ^ 

to  allow  a  form  of  oath  involving  rites  which  our  usages 
would  pronounce  improper  or  indecent ;  as,  for  instance, 
the  sacrifice  of  an  animal,  which  was  often  resorted  to  in 
ancient,  and  occasionally  even  in  modem  times ; '  or  the 
swearer  placing  his  hand  under  the  thigh  of  the  person 
by  whom  the  oath  is  administered,  as  was  the  custom  of 
patriarchal  times ;  °  has  not  been  settled  by  authority. 
The  great  question  in  all  such  cases  would  be,  whether 
the  ceremony  suggested  was  malum  in  se,  and  the  scruples 
of  the  witness  against  being  sworn  in  any  other  way 
were  expressed  bona  fide :  or  whether  they  were  effected 
merely  with  the  view  of  evading  the  obligation  of  an 
oath,  or  turning  the  administration  of  justice  into  ridi- 
cule. 

§  165.  Atheism,  and  other  forms  of  infidelity  which 
deny  all  exercise  of  Divine  power  in  rewarding  truth 
and  punishing  falsehood,  remained  untouched  by  Omy- 
chund  V.  Barker  and  the  above  decisions,  and  continued 
to  be  recognized  as  grounds  of  incompetency.*  But 
it  was  gravely  questioned  whether  this  state  of  the  law 

'  According  to  a  newspaper  report,  this  form  was  followed  at  the  Middlesex 
Sessions,  April  2, 1855,  in  a  casa  of  ij.  v.  Bichoo,  with  the  addition  that  the 
saucer  was  filled  with  salt. 

^  See  Genes,  xv.  9  et  seg.  ;  Grotius  de  Jur.  Bell,  ac  Pac.  lib.  3,  c.  13,  §  10 ; 
Liv.  lib.  1,  0.  24.  It  is  said  that  in  the  island  of  Hong  Kong,  even  since  it 
came  into  the  possession  of  the  British,  part  of  the  ceremony  of  swearing  a 
Chinese  witness  consisted  in  the  cutting  off  the  head  of  a  live  cock  or  fowl. 
Bemcastle's  Voyage  to  China,  vol.  2,  p.  39. 

'  Genesis,  ch.  xxiv.  ver.  2 ;  oh.  xlvii.  ver.  29. 

"  See  Maden  v.  Catanaeh,  7.  H.  &  N.  360. 
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ought  to  be  maintained,  at  least  so  far  as  casual  evi- 
dence was  concerned  ?  Was  it  wise  to  leave  it  in  the 
power  of  every  man  whose  breast  was  the  repository, 
perhaps  the  sole  repository,  of  evidence  affecting  the 
lives  and  fortunes  of  his  fellow  citizens,  to  stifle  that 
evidence  by  pretending  to  hold  erroneous  views  on  the 
*subject  of  religion  ?  And  even  .supposing  the 
'-  ^  Atheism,  epicureanism,  &c.,  to  be  ever  so  un- 

feigned and  genuine,  was  it  not  more  properly  an  objec- 
tion to  the  credit  than  to  the  competency  of  the  witness  ? 
—  for  it  amounted  simply  to  this,  that  out  of  four  sanc- 
tions of  truth  one  had  no  influence  on  his  mind.'  The 
only  case,  as  had  been  well  observed,  in  which  "  Cacothe- 
ism,"  or  bad  religion,  was  a  legitimate  ground  for  the 
exclusion  of  testimony,  was  where  a  man  belonged  to  a 
religion,  the  god  of  which  ordained  perjury ;  "  and  the 
fanatic  whose  creed  .allowed  mendacity  in  private  and 
false  swearing  in  public,"  was  more  dangeorous  in  the 

'  5  Benth.  Jud.  Bv.  125,  126.     See,  also,  Introd.  pt.  1,  §§  16  et  seq.,  and  pt.  2, 
§55. 
.2  See  Benth.  Jud.  Ev.  bk.  9,  pt.  3,  ch.  5,  s.  2. 

'  "  Of  all  tlie  religious  codes  known,  tlie  Hindoo  is  the  only  one  by  which,  in  the 
very  tex.t  of  it,  if  correctly  reported,  a  license  is  in  any  instance  expressly  given 
to  false  testimony,  delivered  on  a  judicial  occasion,  or  for  a  judicial  purpose. 
*  *  *  Cases,  some  extra-judicial,  some  judicial,  and  upon  the  whole  in  con- 
siderable variety  and  to  no  inconsiderable  extent,  are  specified,  in  which  false- 
hood, false  witness,  false  testimony,  are  expressly  declared  to  be  allowable. 
1.  False  testimony  of  an  exculpative  tendency,  in  behalf  of  a  person  accused  of 
any  offense  punishable  with  death.  Three  cases,  however,  are  excepted,  viz.  : 
1.  Where  the  offense  consists  in  the  murder  of  a  Bramin  ;  or  3.  (what  comes  to 
the  same  thing)  a  cow  ;  or  8.  In  the  drinking  of  wine,  the  offender  being,  in 
this  latter  case,  of  the  Bramin  caste.  *  *  *  In  the  representation  of  the 
other  cases,  scarce  a  word  could  be  varied  without  danger  of  misrepresenta-  ' 
tion;  Tvord  for  word  they  stand  as  follows  :  '  If  a  marriage  for  any  person  may 
be  obtained  by  false  witness,  such  falsehood  may  be  told ;  as  upon  the  day  of 
celebrating  the  marriage,  if  on  that  day  the  marriage  is  liable  to  be  incom- 
plete, for  want  of  giving  certain  articles,  at  that  time,  if  three  or  four  false- 
hoods be  asserted,  it  does  not  signify;  or  if,  on  the  day  of  marriage,  a  man 
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*witness-box  than  any  form  of  infidel  that  could  ^  ^ 
present  Mmself.  Even  Atheism,  as  was  justly  ^  "^  -^ 
remarked  by  Lord  Bacon,'  "leaves  a  man  to  sense,  to 
philosophy,  to  natural  piety,  to  laws,  to  reputation :  all 
which  may  be  guides  to  an  outward  moral  virtue,  though 
religion  were  not ;  but  superstition  dismounts  all  these, 
and  erecteth  an  absolute  monarchy  in  the  minds  of  men." 
And,  whatever  might  have  been  urged  formerly  in  favor 
of  the  exclusion  in  question,  it  seemed  inconsistent  to  re- 
tain at  the  present  day  ;  since  the  6  &  7  Vict.  c.  22  had 
allowed  the  reception,  in  the  British  colonies,  of  the  un- 
sworn testimony  of  the  members  of  certain  barbarous 
and  uncivilized  races,  who  are  described  in  that  statute 
(whether  truly  or  not  is  immaterial  to  our  present  pur- 
pose) as  "  destitute  of  the  knowledge  of  God  and  of  any 
religious  belief."  A  similar  change  in  the  law  on  this 
subject  had  been  effected  by  the  recent  legislation  of 

promises  to  give  his  daughter  many  ornaments,  and  is  not  able  to  give 
them,  .such  falsehoods  as  these,  if  told  to  promote  a  marriage,  are  allowable. 
If  a  man,  by  the  impulse  of  lust,  tells  lies  to  a  woman,  or  if  his  own  life  would 
otherwise  be  lost,  or  all  the  goods  of  his  house  spoiled,  or  if  it  is  for  the  benefit 
of  a  Bramin,  in  such  affairs  falsehood  is  allowable.'  "  Benth.  Jud.  Ev.  vol.  i. 
pp.  235,  336.  See,  also,  vol.  v.  p.  134.  We  have  verified  his  reference  forthese 
extraordinary  statements.  The  above  passages  will  be  found  in  the  transla- 
tion of  Pootee,  ch.  3,  s.  9,  in  Halhed's  Code  of  Gentoo  Laws.  See  further  on 
this  subject,  Goodeve,  Evid.  114,  115,  and  the  Ordinances  of  Menu,  ch.  8,  §  112 
translated  by  Sir  Wm.  Jones.  The  lower  orders  of  Irish,  although  timorous 
of  taking  even  true  oaths  in  general,  commonly  consider  perjury  to  save  a 
criminal  from  capital  punishment  either  as  no  crime  at  all,  or  at  most  a  pec- 
cadillo. To  these  instances  may  be  added  the  principle  laid  down  by  Mascar- 
dus  relative  to  confessions  to  clergymen,  who,  not  satisfied  with  contending 
that  such  confessions  ought  to  be  inviolable,  goes  on  to  say  that  if  the  priest  be 
examined  as  a  witness  to  prove  what  was  stated  to  him  in  confession, "  potest 
dicere  se  nihil  scire,  ex  eo  quod  illud,  quod  scit,  scit  ut  Deus,  et  nt  Deus  non 
producitur  in  testum,  sed  ut  homo,  et  tanquam  homo  ignorat  illud,  super  quo 
producitur : "  Mascardus,  de  Prob.  Qusest.  5,  NN.  50,  51 ;  1  Greenl.  Ev.  §  247, 
7th  Ed. 
'  Bacon's  Essay  on  Superstition. 
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some  of  the  United  States  of  America,  whereby  the  want 
of  religious  belief  was  treated  as  an  objection  to  the  credit 
not  to  the  competency  of  a  witness."  And,  as  we  shall 
see  presently,  our'  own  legislature  has  at  length  adopted 
these  views." 

3.  Refusal  to  comply  with  religious  forms. 

*S  166.    The   third    ground   remains   to   be 
L  -^  noticed,  namely,  the  refusal  by  the  person  called 

as  a  witness,  to  comply  with  religious  forms,  — in  other 
words,  to  guarantee  th^  truth  of  his  testimony  by  the 
sanction  of  an  oath  in  any  shape.  A  perverse  refusal  to 
be  sworn  was  treated  as  a  contempt  of  court ;  but  great 
difl&culty  had  arisen  in  modern  times  from  the  circum- 
stance that  several  sects  of  Christians,  and  individual 
members  of  other  sects,  entertained  conscientious  objec- 
tions to  the  use  of  oaths ;  relying  on  the  command  in  the 
New  Testament,  "  Swear  not  at  all." '     In  some  instances 

'  Appleton,  Bvid.,  App.  273,  377,  378. 

2  See  32  &  33  Vict.  c.  68,  s.  4. 

^  Matt.  V.  34.  In  the  original  "  ixrj  onodai  oXoo?,"  in  the  Vulgate  "  non 
jurare  omnind  ; "  and  the  prohibition  is  repeated  James,  v.  12.  Most  Christians 
consider  that  these  words  are  only  to  be  understood  with  reference  to  profane, 
rash,  and  perhaps  evasive  swearing,  and  were  not  at  all  intended  to  prohibit 
oaths  taken  according  to  the  teaching  of  the  Old  Testament,  "  in  truth,  in  judg- 
ment, and  in  righteousness."  Jerem.  iv.  2.  The  discourse  contained  in  Matt, 
v.,  commonly  called  the  Sermon  on  the  Mount,  of  which  the  above  passage 
forms  part,  is  directed  generally  against  abuses  and  evasions  of  the  moral  law  ; 
all  intention  of  revoking  any  part  of  which  is  expressly  disclaimed  :  ver.  17. 
Thus  with  respect  to  the  subject  in  question  :  the  Jews  were  commanded  to 
swear  by  the  name  of  God,  Deut.  vi.  13,  and  were  told  that  they  must  not  for- 
swear themselves.  Lev.  xix.  13.  Now,  the  Sermon  on  the  Mount  does  not  abro- 
gate this,  but  on  the  contrary,  proceeds  to  show  that  swearing  by  created  things 
is  in  effect  swearing  by  the  Creator  of  them.  Matt.  v.  ver.  88  et  /teq., "  Ye  have 
heard  that  it  hath  been  said  by  them"  (qu.  iothem?  "  t/ipeSr/  roiS  af3Xixioti") 
"  of  old  time,  Thou  shalt  not  forswear  thyself,  but  shalt  perform  unto  the 
Lord  thine  oaths :  But  I  say  unto  you.  Swear  not  at  all ;  neither  by  heaven  ; 
for  it  is  God's  throne ;  nor  by  the  earth ;  for  it  is  his  footstool :  neither  by 
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*tlie   lepjislature,  satisfied  that  these  scruples  ^  ^ 

...  J^        r  *  23g  1 

were  bon4  fide,  judiciously  gave  way  to  them,  L  J 

and  interposed  for  the  relief  of  the  parties,  by  substitut- 
ing for  an  oath  a  solemn  affirmation  or  declaration,  ren- 
dering, however,  a  false  affirmation  or  declaration  punish- 
able as  perjury.  The  statutes  on  this  subject  extended 
to  Quakers,'  Moravians,"  and  Separatists ; '  as  also  to  per- 
sons who  had  been  Quakers  or  Moravians,  but  though 
ceasing  to  be  such  continued  to  object  conscientiously  to 
takiug  oaths.*  The  difference  in  the  forms  of  affirmation 
given  by  these  statutes  is  singular.  In  the  case  of 
Quakers  and  Moravians  it  runs  thus : 

Jerusalem  ;  for  it  is  the  city  of  the  great  King.  Neither  shalt  thou  swear  by 
thy  head,  because  thou  canst  not  make  one  hair  white  or  black.  But  let  your 
communication  be,  Yea,  yea ;  Nay,  nay  :  for  whatsoever  is  more  than  these 
Cometh  of  evil."  This  seems  confirmed  by  a  subsequent  passage  of  the  same 
gospel.  Matt,  xxiii.  16  et  seq.,  where  our  Lord  addresses  the  scribes  and  Phari- 
sees thus :  "  Woe  unto  you,  ye  blind  guides,  which  say,  Whosoever  shall  swear 
by  the  temple,  it  is  nothing ;  but  whosoever  shall  swear  by  the  gold  of  the 
temple,  he  is  a  debtor.  Te  fools  and  blind  ;  for  whether  is  greater,  the  gold, 
or  the  temple  that  sanctifieth  the  gold  ?  And,  whosoever  shall  swear  by  the 
altar  it  is  nothing  ;  but  whosoever  sweareth  by  the  gift  that  is  upon  it,  he  is 
guilty.  Ye  fools,  and  blind ;  for  whether  is  greater,  the  gift,  or  the  altar  that 
sanctifieth  the  gift  ?  Whoso  therefore  shall  swear  by  the  altar,  sweareth  by 
it,  and  by  all  things  thereon.  And  whoso  shall  swear  by  the  temple,  sweareth 
by  it,  and  by  him  that  dwelleth  therein.  And  he  that  shall  swear  by  heaven, 
sweareth  by  the  throne  of  God,  and  by  him  that  sitteth  thereon."  One  thing, 
however,  is  certain,  that  if  the  words  "  Swear  not  at  all "  are  to  be  understood 
as  an  absolute  prohibition  of  calling  God  to  witness  under  any  circumstances, 
the  Apostle  Paul  has  most  unequivocally  violated  this  command  in  several  of 
his  epistles  ;  as,  for  instance,  "  Now  the  things  which  I  write  unto  you,  behold, 
iefore  Ood,  I  lie  not,"  Gal.  1. 30.  "  God  is  my  vritness,  whom  I  serve,  &c.,"  Rom. 
i.  9.  "I  call  God  for  a  record  upon  my  soul,"  2  Oor.  i.  23.  See  also  2  Cor.  xi. 
31 ;  1  Thes.  ii.  5  ;  Phillip,  i.  8.  In  the  Epistle  to  the  Hebrews,  vi.  16, 17  — 
also,  he  says,  "  For  men  verily  swear  by  the  greater  ;  and  an  oath  for  confirma- 
tion is  to  them  an  end  of  all  strife,"  and  refers  to  the  oath  taken  by  God  him- 
self to  Abraham,  ver.  13-17. 

'  3&4  Will.  4, c.  49. 

'Id. 

8  3  &4  Will.  4,c.  82. 

n  &  3  Vict.  c.  77. 
38 
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"I  A.  B.  being  one  of  the  people  called  Quakers  \ot 
one  of  the  persuasion  of  the  people  called  Quakers,  (yr 
of  the  United  Brethren  called  Moravians,  as  the  case  may 
be]  do  solemnly,  sincerely,  and  truly  declare  and  affirm," 
&c. 

With  the  Separatists  it  is  : 

"I  A.   B.   do,   in   the  presence   of  Almighty   God, 
solemnly,  sincerely,  and  truly  affirm  and  declare  that  I 
*  am   a  member   of  the  reUsrious   sect   called 
L  J  Separatists,  and  that  the  taking  of  any  oath  is 

contrary  to  my  religious  belief,  as  well  as  essentially 
opposed  to  the  tenets  of  that  sect ;  and  I  do  also  in  the 
same  solemn  manner  affirm  and  declare,"  &c. 

In  the  two  remaining  cases  the  form  is : 

^^1  A.B.  having  been  one  of  the  people  called  Quak- 
ers (or  one  of  the  persuasion  of  the  people  called  Quak- 
ers, or  of  the  United  Brethren  called  _  Moravians,  as  the 
case  may  he),  and  entertaining  conscientious  objections  to 
the  taking  of  an  oath,  do  solemnly,  sincerely,  and  truly 
declare  and  affirm."   ■ 

Members  of  other  Christian  sects,  the  tenets  of  which 
recognized  the  lawfulness  of  oaths,  were  still  compellable 
to  be  sworn  in  criminal  cases  ;  but  with  respect  to  civil 
cases,  it  was  enacted  by  the  17  <fe  18  Victc.  125,  s.  20, 
that  "  If  any  person  called  as  a  witness,  &c.,  shall  refuse 
or  be  unwilling  from  alleged  conscientious  motives  to  be 
sworn,  it  shall  be  lawful  for  the  court  or  judge  or  other 
presiding  officer,  &c.,  upon  being  satisfied  of  the  sincerity 
of  such  objection,  to  permit  such  person,  instead  of 
being  sworn,  to  make  his  or  her  solemn  affirmation  or 
declaration  in  the  words  following,  viz.  : 

"  '  I  -4.  B.  do  solemnly,  sincerely,  and  truly  affirm  and 
declare,  that  the  taking  of  any  oath  is,  according  to  my 
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religious  belief,  unlawful ;  and  I  do  also  solemnly,  sin- 
cerely, and  truly  affirm  and  declare,'  "  &c. 

TMs  enactment  was  extended  to  crimmal  cases  by  24 
&  25  Vict.  c.  66 

And  now  the  whole  subject  is  regulated  by  the  32  & 
33  Vict.  c.  68,  s.  4,  which  applies  to  eve?"i/  ^^ person  called  to 
give  evidence  in  any  court  of  justice,  whether  in  a  civil  or 
criminal  proceeding^''  who  "  shall  object  to  take  an  oath,  or 
.  shall  be  objected  to  as  incompetent  to  take  an  oath ;  "  and 
which  enacts,  that  "  such  •  person  shall,  if  the  presiding 
judge  is  satisfied  *  that  the  taking  of  an  oath  ^ 
v)o%iM  have  no  binding  effect  on  his  conscience,  '-  ^ 

make  the  following  promise  and  declaration  : 

" '  I  solemnly  promise  and  declare  that  the  evidence 
given  by  me  to  the  court  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth.'  " 

And  that  "  any  person  who,  having  made  such  prom- 
ise and  declaration,  shall  willfully  and  corruptly  give 
false  evidence  shall  be  liable  to  be  indicted,  tried,  and 
convicted  for  perjury  as  if  he  had  taken  an  oath." 

3".  Inconvpetency  from  interest. 

§  167.  3°.  Incompetency  from  interest.  The  6  &  7 
Vict.  c.  85,  abolishing  incompetency  in  witnesses,  on  the 
ground  of  their  interest  in  the  matter  in  question,  has 
been  already  referred  to.'  And  although,  by  the  opera- 
tion of  that  and  subsequent  enactments,  competency  may 
now  be  looked  on  as  the  rule  and  incompetency  the  ex- 
ception, still  it  will  be  advisable  to  treat  the  whole  sub- 
ject of  incompetency  from  interest  as  it  existed  at  the 
common  law,  and  then  point  out  the  extent  to  which 
it  has  been  modified  by  statute. 

'  S«i)TO,  §143. 
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1.  Pa/rties  to  the  suit —  General  rule  of  the  old  law  — 
not  competent. 

§  168.  First,  then,  of  the  parties  to  the  suit.  "  Nemo  in 
propria  caus4  testis,  esse  debet,"  '  was  the  rule  of  the  old 
law — a  rule,  according  to  the  best  authorities,  founded 
solely  on  the  interest  which  the  parties  to  the  suit  were 
supposed  to  have  in  the  event  of  it."  Consequently, 
when  it  appeared  that  they  had  none,  or  that  any 
which  they  ever  had  had  been  removed,  their  evidence 
was  receivable :  as,  for  instance,  where  one  of  sev- 
eral defendants  suffered  judgment  by  default;  or  had 
a  nolle  prosequi  entered  against  him,  under  circum- 
stances  *which  rendered  him  indifferent  to  the 
L  J  result  of  the  contest  between  his  companions 

and  the  plaintiff,  &c.  So,  if  the  name  of  a  party  ap- 
pearing on  the  record  as  a  defendant  were  conclusively 
to  exclude  him  from  being  a  witness,  a  prosecutor  or 
plaintiff  might  in  many  cases  obtain  an  unjust  verdict,  by 
making  defendants  of  all  the  witnesses  who  could  give 
evidence  in  favor  of  his  real  adversary.'  When,  there- 
fore, the  court  saw  that  there  was  no  evidence  against 
some  of  several  defendants,  it  would,  in  its  discretion, 
direct  a  verdict  to  be  taken  for  them  before  the  others 
were  called  on  for  their  defense.*     And  a  like  practice 

'  1  Blackst,  Com.  443;  3  Id.  871.  See  also  Co,  Litt.  6  b.  It  was  the  same  in 
the  civil  law :  see  Dig.  lib.  33,  tit.  5,  1.  10 ;  Cod.  lib.  4,  tit.  20,  1.  10  ;  Huberus, 
Prsel.  Jur.  Civ.  lib.  33,  tit.  5,  n.  6. 

«  Gilb.  Bv.  130,  4th  Ed. ;  Ph.  &  Am.  Ev.  47 ;  Worrall  v.  Jones,  7  Bingh.  395 ; 
Pipe  V.  Steel,  2  Q.  B.  733. 

» 13  Ass.  pi.  11  &  13 ;  Dymoke's  ease,  Sav.  34,  pi.  81 ;  Neilau  v.  Hanny,  3  Car. 
&  K.  710. 

*  Oreswich's  cose.Clayt.  87,  pi.  64  ;  Arion.,  1  Mod.  11,  pi.  34  ;  White  v.  EUl 
6  Q.  B.  487  ;  Waheman  v.  Lindsey,  14  Q.  B.  635 ;  and  the  authorities  in  the  pre 
ceding  note. 
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was  followed,  where  the  evidence  of  a  person  whose  name 
appeared  on  the  record  as  defendant  was  required  by  the 
plaintiff  or  the  crown. 

Exceptions — At  common  law  —  Promciitors. 

§  169.  There  were  several  common-law  exceptions  to 
this  part  of  the  rule  in  question.  The  first  which  we 
shall  notice  was  perhaps  more  apparent  than  real,  viz., 
that  the  prosecutor  of  an  indictment  or  information  is  in 
general  a  competent  witness  against  the  accused.'  The 
reason  of  this  is,  that  in  contemplation  of  law  the  suit  is 
the  suit  of  the  crown,  instituted  not  to  redress  the  injury- 
done  to  the  person  by  whom  the  law  is  set  in  motion,  but 
to  punish  the  offender  for  disturbing  the  peace  of  the 
sovereign  and  the  good  order  of  society.  And  hence  the 
appellor  ia  an  appeal  of  felony,  while  that  mode  of  pro- 
ceeding was  in  use,  was  not  a  competent  witness  against 
the  appellee ;  for  the  suit  was  his  own.'  The  prosecutor 
of  an  indictment,  &c.,  has  not  in  general  any  direct  pecu- 
niary interest  in  the  result ;  *for  although  under  ^ 
certain  statutes  he  may  be  awarded  his  costs,  '-  ^ 

yet  this  is  discretionary  with  the  judge,  and  does  not  flow 
as  a  necessary  consequence  from  a  verdict  of  conviction. 
"But,"  as  observed  in  a  text  work  published  before 
the  passing  of  the  6  &  7  Vict.  c.  85,"  "  although,  in  gen- 
eral, a  prosecutor  or  party  aggrieved  has  no  interest  in  the 
event  of  a  prosecution,  and  is  therefore  a  competent  wit- 
ness, there  are  several  classes  of  cases  in  which,  by  virtue 
of  some  legislative  enactment^  he  is  entitled  to  a  particu- 
lar benefit  or  advantage  upon  obtaining  a  conviction  of 

'  "  A  doner  evidence,  cheacuu  serra  admitte  pur  le  roy."     Staundf .  P.  C.  lib. 
3,  c.  8,  163  a. 
'  3  Hale,  P.  C.  281,  283. 
i*  Ph.  &  Am.  Ev,  66. 
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the  party  accused.  In  these  cases,  where  the  benefit  or 
advantage  will  immediately  result  to  the  witness  on  a 
conviction  being  obtained,  the  witness  will  be  interested, 
and  he  will  be  incompetent,  unless  the  general  rule  of 
law  be  dispensed  with  in  the  particular  case,  either  by 
some  legislative  enactment, '  or  some  principle  of  public 
policy  requiring  that  his  evidence  shall  be  received."  The 
most  important  instance  of  this  latter  exception  is  in  the 
case  of  prosecutions  for  robbery  or  theft,  where  the  party 
injured  was  competent,  notwithstanding  he  became  en- 
titled to  a  restitution  of  his  property  immediately  upon 
obtaining  a  conviction  of  the  offender." 

Approvers  and  acGompl/iGes. 

§  170.  A  striking  exception  to  the  common-law  rule, 
which  excluded  the  evidence  of  parties  interested  in  the 
event  of  a  suit,  or  question  at  issue,  is  to  be  found  in  the 
old  system  of  allowing  persons  indicted  for  treason  or 
felony  to  become  approvers,  which  has  been  replaced  by 
the  modern  one  of  receiving  the  evidence  of  acGomplices, 
— the  "socii  vel  auxiliatores  criminis"  of  the  civilians. 
The  necessity  for  admitting  this  kind  of  evidence  has 
been  recognized  by  the  laws  of  all.  countries,  and  the 
practice  is    of    extreme    antiquity  in  our    own."     The 

r  *  24.1  1  *^^^®^^^  ^^'^  ^*  "^^^^  *^^s  explained  by  a  very 
L  ^  able  Judge,  on  an  important  occasion :  '   If  it 

should  ever  be  laid  down  as  a  practical  rule  in  the  ad- 
ministration of  justice,  that  the  testimony  of  accomplices 
should  be  rejected  as  incredible,  the  most  mischievous 

'  Id.  67. 

=  Approvers  are  mentioned  in  the  ancient  treatise  entitled  "  Dialogus  de 
Scaccario,"  p.  436.     See  alsolS  Edw.  IV.  10  B.  pi.  26  ;  3  Hen.  VII.  8  A.  pi.  8. 

'  L.  C.  J.  Abbott's  Charge  to  the  Grand  Jury  on  the  Special  Commission  in 
March,  1830;  33  Ho.  St.  Tr.  689. 
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consequences  must  necessarily  ensue ;  because  it  must 
not  only  happen  that  many  heinous  crimes  and  offenses 
will  pass  unpunished,  but  great  encouragement  will  be 
given  to  bad  men,  by  withdrawing  from  their  minds  the 
fear  of  detection  and  punishment  through  the  instrumen- 
tality of  their  partners  in  guilt,  and  thereby  universal 
confidence  will  be  substituted  for  that  distrust  of  each 
other,  which  naturally  possesses  men  engaged  in  wicked 
purposes,  and  which  operates  as  one  of  the  most  effect- 
ual restraints  against  the  commission  of  those  crimes,  to 
which  the  concurrence  of  several  persons  is  required. 
No  such  rule  is  laid  down  by  the  law  of  England  or  of 
any  other  country."  At  first  sight  it  might  seem  that, 
previous  to  the  6  &  7  Vict.  c.  85,  the  objection  to  the 
testimony  of  such  persons  would  have  been  properly 
ranged  under  infamy  of  character :  but  as  objections  of 
that  nature  could  only  be  supported  by  proof  of  a  con- 
viction for  an  offense,  and  judgment  of  the  court  thereon,' 
it  followed  that  a  confession,  by  a  witness,  of  any  con- 
duct, however  infamous,  only  went  to  his  credit,  so  that 
the  true  ground  of  objection  to  the  evidence  of  apjDrov- 
ers  or  accomplices,  arises  from  the  obvious  interest  which 
they  have  to  save  themselves  from  punishment  by  the 
conviction  of  the  accused  against  whom  they  appear. 
The  old  law  of  approvement,  and  the  modern  practice  of 
admitting  the  evidence  of  accomplices,  are  thus  fully 
and  clearly  stated  by  Lord  Mansfield  in  R.  v.  Budd." 
"The  law  of  approvement,  in  analogy  to  which  this 
other  practice  "  (i.  e.,  of  receiving  the  evidence  of  accom- 
plices) *"  has  been  adopted,  and  so  modeled  as  ^ 
to  be  received  with  more  latitude,  is  still  in  ^ 
force,  and  is  very  material.   A  person  desiring  to  be  an  ap- 

'  Bupra,  %  143.  '  Cowp.  331,  835. 
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prover,  must  be  one  indicted  of  the  offense,  and  in  custody 
on  that  indictment :  lie  must  confess  himself  guilty  of 
the  offense,  and  desire  to  accuse  his  accomplices :  he 
must  likewise  upon  oath  discover,  not  only  the  particular 
offense  for  which  he  is  indicted,  but  all  treasons  and  fel- 
onies which  he  hnows  of ;  and  after  all  this,  it  is  in  the 
discretion  of  the  court,  whether  they  will  assign  him  a 
coroner,  and  admit  him  to  be  an  approver  or  not :  for  if, 
on  his  confession,  it  appears  that  he  is  d^  principal  and 
tempted  the  others,  the  court  may  refuse  and  reject  him 
as  an  approver.  When  he  is  admitted  as  such,  it  must 
appear  that  what  he  has  discovered  is  true  ;  and  that  he 
has  discovered  the  wJiole  truth.  For  this  purpose,  the 
coroner  puts  his  appeal  into  form ;  and  when  the  prisoner 
returns  into  court,  he  must  repeat  his  appeal,  without 
any  help  from  the  court,  or  from  any  bystander.  And 
the  law  is  so  nice  that  if  he  vary  in  a  single  circumstance 
the  whole  falls  to  the  ground,  and  he  is  condemned  to  be 
hanged  ;  if  he  fail  in  the  color  of  a  horse,  or  in  circum- 
stances of  time,  so  rigorous  is  the  law  that  he  is  condemned 
to  be  hanged ;  much  more,  if  he  fail  in  essentials.  The 
same  consequences  follow  if  he  does  not  discover  the 
whole,  truth :  and  in  all  these  cases  the  approver  is  con- 
victed on  his  own  confession.  See  this  doctrine  more  at 
large  in  Hale's  Pleas  of  the  Crown,  vol.  2,  p.  226  to  236; 
Staund.  PI.  Crown,  lib.  2,  c.  52  to  c.  58 ;  3  Inst.  129.  A 
further  rigorous  circumstance  is,  that  it  is  necessary  to 
the  approver's  own  safety  that  the  jury  should  believe 
him  :  for  if  the  partners  in  his  crime  are  not  convicted, 
the  approver  himself  is  executed.  Great  inconvenience 
arose  out  of  this  practice  of  approvement.  No  doubt, 
if  it  was  not  absolutely  necessary  for  the  execution  of 
the   law  against  notorious   offenders,    that   accomplices 
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*  should  be  received  as  witnesses,  the  practice  ^  ^ 

r     243  1 
is  liable   to   many  objections.     And   though,  ■-  ^ 

under  this  practice,  they  9,re  clearly  competent  witnesses, 
their  single  testimony  alone  is  seldom  of  sufficient  weight 
with  the  jury  to  convict  the  offenders  ;  it  being  so  strong 
a  temptation  to  a  man  to  commit  perjury,  if  by  accusing 
another  he  can  escape  himself.  Let  us  see  what  has  come 
in  the  room  of  this  practice  of  approvement.  A  kind  of 
hope,  that  accomplices  who  behave  fairly  and  disclose  the 
whole  truth,  and  bring  others  to  justice,  should  them- 
selves escape  punishment,  and  be  pardoned.  This  is  in 
the  nature  of  a  recommendation  to  mercy.  *  *  *  The 
accomplice  is  not  assured  of  his  pardon ;  but  gives  his 
evidence  in  vincuUs,  in  custody ;  and  it  depends  on  the 
title  he  has  from  his  behavior,  whether  he  shall  be  par- 
doned or  executed." 

§  171.  But  although  in  strictness  a  jury  may  legally 
(except  where  two  witnesses  are  required  by  law)  con- 
vict on  the  unsupported  evidence  of  an  accomplice  or 
socius  criminis;^  yet  a  judicious  practice  has  grown  up, 
now  so  generally  followed  as  almost  to  have  the  force  of 
law,  by  which  judges  always  advise  juries  to  require  such 
evidence  to  be  corroborated  in  some  material  part  by 
untainted  testimony.  It  is  not,  however,  every  partici- 
pation in  a  crime  which  will  render  a  party  an  accomplice 
in  it  so  as  to  require  his  evidence  to  be  confirmed."  The 
nature  of  the  confirmation  in  each  case  must  of  course 
depend  very  considerably  on  its  peculiar  circumstances  ; 
but  a  few  general  principles  may  be  stated.  First,  then, 
it  is  not  necessary  that  the  story  told  by  the  accomplice 

1  See  the  authorities  collected  mprd,  §  139,  p.  256,  note  1.    For  the  practice 
of  the  civil  law  on  this  subject,  see  Mascard.  de  Prob.  Concl.  158. 
'■"  H.  V.  Ha/rgrame,  5  Car.  &  P.  170 ;  B.  v.  Jarvis,  2  Moo.  &  E.  40. 
39 
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should  be  corroborated  in  every  circumstance  lie  details 
in  evidence :  for,  if  so,  tlie  *calling  him  as  a 
L  2^^  J  witness  might  be  dispensed  with  altogether.' 
Again,  notwithstanding  some  old  cases  to  the  contrary, 
it  seems  now  settled  that  the  corroboration  should  not  be 
merely  as  to  the  corpus  delicti,  but  should  go  to  some 
circumstances  affecting  the  identity  of  the  accused  as 
participating  in  the  transaction."  "A  man,"  says  Lord 
Abinger,  "  who  has  been  guilty  of  a  crime  himself  will 
always  be  able  to  relate  the  facts  of  the  case ;  and  if  the 
confirmation  be  only  on  the  truth  of  that  history,  without 
identifying  the  persons,  that  is  really  no  corroboration  at 
all."  °  It  is  thought  that  confirmatory  evidence  by  the 
wife  of  an  accomplice  will  not  suffice,  for  they  must  for 
this  purpose  be  considered  as  one  person."  Neither  ought 
the  jury  to  be  satisfied  merely  with  the  evidence  of  seve- 
ral accomplices  who  corroborate  each  other."  (a) 

1  31  Ho.  St.  Tr.  980. 

=  B.  V.  Farler,  8  C.  &  P.  106 ;  B.  v.  Addis,  6  C.  &  P.  388  ;  B.  v.  Webb,  Id.  595 ; 
B.  V.  Wilkes,  7  C.  &  P.  273  ;  B.  v.  Moores,  Id.  270 ;  B.  v.  Dyke,  8  C.  &  P.  361 ; 
B.  V.  Stvibs,  1  Dearsl.  C.  0.  555. 

'  B.  V.  Farler,  8  C.  &  P.  108.  Similar  languajje  was  used  by  Parke,  B.,  in 
B.  V.  Parker,  Kent  Sp.  Ass.  1851,  MS. 

*  B.  V.  Neal,  7  C.  &  P.  168. 

=  31  Ho.  St.  Tr.  1123-3  ;  B.  v.  Noakes,  5  C.  &  P.  836  ;  B.  v.  Magill,  Ir.  Circ. 
Rep.  4l8. 

(as)  Tlie  evidence  of  an  accomplice  is  now  generally  regarded  as  sufficient, 
even  tliough  not  corroborated,  to  uphold  a  conviction.  Such  evidence  should 
be  weighed  carefully,  and  it  is  always  competent  to  show  the  motives 
which  actuate  the  witness,  as  malice,  interest  and  hope,  or  promise  of  im- 
munity from  punishment  himself.  Yet,  if  the  evidence  is  such  as  convinces 
the  jury  of  its  truth,  a  conviction  predicated  upon  that  alone  will  be  upheld; 
Com.  v.  Brooks,  9  Gray  (Mass.),  299 ;  Com.  ■».  Putnam,  2  Allen  (Mass.),  301 ; 
State  V.  Stebbins,  39  Conn.  463 ;  State  «.  Watson,  31  Mo.  361  ;  State  v.  Litch- 
field, 68  Me.  267 ;  Gray  11.  People,  36  111.  344;  Phillips  «.  State,  34  Ga.  503; 
Sumter  o.  State,  11  Fla.  347 ;  McKenzie  v  State,  34  Ark.  636  ;  Frazer  i>.  People, 
54  Barb.  (N.  Y.)  306  ;  People  «.  Haynea,  53  id.  450 ;  State  ■».  Cook,  20  La.  Ann. 
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Issues  from  Clicmc&ry. 

§  172.  When,  an  issue  was  directed  from  the  Court  of 
Chancery  to  be  tried  in  a  court  of  law,  it  was  frequently 
made  part  of  the  order  that  the  plaintiff  or  defendant 

145  ,  United  States  «.  Smith,  3  Bond  (U.  8.),  399 ;  Parsons  v.  State,  43  Qa.  197 ; 
but  a  liberal  and  full  cross-examination  is  permitted.  Lee  ®.  State,  31  Ohio 
St.  151. 

In  California  and  Texas  under  the  Code,  the  uncorroborated  evidence  of  an 
accomplice  is  not  sufficient,  but  slight  corroboration  only  is  required  ;  People 
V.  Melvane,  39  Cal.  614,  and  from  the  language  of  the  cases  it  is  evident  that, 
except  for  the  statute,  the  court  would  allow  convictions  on  the  uncorroborated 
evidence  of  an  associate  in  the  crime. 

The  rule  that  the  evidence  of  an  accomplice  requires  corroboration  is  not 
a  rule  of  law,  but  rather  one  of  practice  to  be  applied  in  the  discretion  of  the 
court.  Begina  v.  Boyes,  1  E.  B.  &  S.  311 ;  State  v.  Potter,  43  Vt.  495;  Royal 
Ins.  Co.  v.  Noble,  5  Abb.  (JST.  Y.)  N.  S.  54  ;  Haakins  ».  People,  16  ST.  Y.  344  ; 
People  V.  Haynes,  55  Barb.  (N.  Y.)  450 ;  Eraser  v.  People,  54  id.  306.  In  Peo- 
ple D.  Davis,  21  Wend.  (N.  Y.)  308,  the  court  say,  "  There  is  no  inflexible  rule 
of  law,  that  no  person  shall  be  convicted  on  the  testimony  of  an  accomplice  un- 
less his  evidence  is  corroborated  by  other  testimony.  It  is  for  the  jury 
to  pass  upon  the  credibility  of  the  testimony  of  an  accomplice,  as  upon  the 
testimony  of  any  other  witness. 

The  court  should  advise  caution  on  the  part  of  the  jury,  where  the  prosecution 
depends  upon  the  uncorroborated  evidence  of  an  accomplice  ;  but  they  are  not 
to  be  instructed,  as  a  matter  of  law,  that  the  prisoner  must  be  acquitted  in  such 
cases.  An  accomplice  is  a  competent  witness,  and  if  credit  is  given  to  his 
evidence,  it  requires  no  confirmation." 

Lord  Denman,  C.  J.,  in  Hex  v.  Hastings,  7  C.  &P.  152,  in  passing  upon  this 
question  said,  "  I  Consider,  and  I  believe  my  learned  brothers  agree  with  me, 
that  it  is  altogether  for  the  jury,  and  they  may,  if  they  please,  act  upon  the 
evidence  of  an  accomplice  without  any  cotiiirmation  of  his  statement.  But  one 
vxuld  not,  of  course,  be  inclined  to  give  any  great  degree  of  credit  to  a  person  so 
situated." 

See  opinion  of  Grose,  J.,  in  Jordaine  v.  Lashbrooke,  7  D.  &  E.  610,  where  he 
comments  not  only  upon  the  necessity,  but  also  the  antiquity  of  the  rule  ad- 
mitting the  evidence  of  accomplices,  and  permitting  the  jury  to  judge  of  the 
weight  to  be  given  it.     See,  also.  Hale's  Pleas  of  the  Crown,  303-305. 

There  has  been  considerable  conflict  of  authority  upon  this  question,  both  In 
this  country  and  England  ;  but  it  is  now  the  general  practice  in  the  courts  of 
both  countries  to  leave  the  whole  question  of  the  degree  of  credit  to  be  given 
to  such  evidence,  whether  corroborated  or  not,  to  the  jury,  under  proper  in- 
structions from  the  court,  and  it  is  the  duty  of  the  court,  even  without  any 
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should  be  examined  as  a  witness.  So  when  a  cause  was 
referred  to  arbitration  from  a  court  of  law,  it  was  usually 
part  of  the  rule  that  the  arbitrator  should  be  at  liberty 
to  examine  the  parties. 

By  statute. 

§  173.  The  first  general  statutory  exception  to  the 
rule  against  admitting  parties  to  the  suit  as  witnesses 
was  contained  in  the  9  &  10  Vict.  c.  95.  That  statute, 
after  remodeliag  the  County  Courts,  and  extending 
their  Jurisdiction,  enacts  in  its  83rd  section  that  "  On 
the  hearing  or  trial  of  any  action  or  on  any  other 
*proceeding  under  this  act,  the  parties  thereto, 
L  J  their  wives,  and  all  other  persons,  may  be  ex- 

amined, either  on  behalf  of  the  plaiutiff  or  defendant, 
upon  oath,  or  solemn  affirmation  in  those  cases  in  which 


request  from  the  defendant,  to  instruct  the  jury  to  weigh  such  evidence  with 
great  caution.  See  People  v.  Haskins,  16  N.  Y.  344 ;  People  v.  Costello,  1 
Denio  (N.  Y.),  83 ;  Wills  v.  People,  1  Parker's  Or.  (N.  Y.)  473  ;  People  «.  Davis, 
31  Wend.  (N.  Y.)  308.  See,  also,  opinion  of  Lord  EUenborough,  in  Rex  v.  Jones, 
3  Camp.  133, 133  ;  also  Atwood's  Case,  2  Leach's  Cr.  Cas.  531 ;  and  Durham's 
Case,  id  538 ;  People  v.  Doyle,  31  N.  Y.  578 ;  People  «.  Coats,  4  Parker's  Cr. 
(N.  Y.)  663  ;  Gray  v.  People,  26  111.  344. 

The  rule  in  reference  to  such  evidence  is,  that  it  is  always  to  be  regarded 
with  suspicion,  and  should  be  carefully  scrutinized  by  the  jury,  and  it  is  error 
for  the  court  not  to  caution  the  jury  in  reference  to  such  evidence.  But  if, 
under  proper  instructions  from  the  court,  the  jury  are  convinced  of  its  truth, 
they  may  properly  predicate  a  conviction  thereon.  State  «.  Stebbins,  ante; 
State  1).  Watson,  ante  ;  State  «.  Cook,  20  La.  Ann.  145. 

Even  though  it  is"  shown  that  the  witness  is  influenced  by  malice,  yet  the 
jury  may  weigh  the  evidence  and  give  it  such  credence  as  they  deem  it  entitled 
to,  and  the  court  are  not  bound  to  instruct  them  to  disregard  it ;  Com.  v.  Put- 
nam, ante ;  and  so  too  an  accomplice  is  a  competent  witness  in  a  civil  action 
to  recover  damages  for  the  alleged  criminal  act.  Sinclair  v.  Jackson,  47  Me. 
103.  When  an  accomplice  is  permitted  to  testify,  his  connection  with  the  crime 
goes  to  his  credibility,  but  he  cannot  be  questioned  as  to  his  connection  with 
other  crimes,  for  the  purpose  of  destroying  or  inj  uring  his  credibility.  Pitcher 
D.  People,  16  Mich.  143 ;  State  v.  Cook,  30  La.  Ann.  145. 
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persons  are  by  law  allowed  to  make  aflBrmation  instead  of 
taking  an  oath,  to  be  administered  by  the  proper  officer 
of  tlie  court."  But  this  must  not  be  looked  on  as  an  in- 
novation introduced  for  the  first  time ;  for  the  old  Courts 
of  Conscience  and  Courts  of  Requests  acts  contained  sim- 
ilar provisions. 

§  174.  Several  other  exceptions  to  the  rule  excluding 
the  evidence  of  parties  to  a  suit  or  proceeding  were  in- 
troduced by  modern  statutes :  until  the  term  "  Incompe- 
tency of  Parties  "  was  almost  abolished  by  the  14  &  15 
Vict.  c.  99.  That  statute,  after  in  its  first  section  repeal- 
ing the  proviso  in  the  first  section  of  the  6  &  7  Vict.  c. 
85,  which  retained  the  exclusion  of  the  evidence  of  such 
parties,  enacted  as  follows : 

Sect.  2.  "  On  the  trial  of  any  issue  Joined,  or  of  any 
matter  or  question,  or  on  any  inquiry  arising  in  any  suit, 
action,  or  other  proceeding  in  any  court  of  justice,  or 
before  any  person  having  by  law,  or  by  consent  of  parties, 
authority  to  hear,  receive,  and  examine  evidence,  the  par- 
ties thereto,  and  the  persons  in  whose  behalf  any  such 
suit,  action,  or  other  proceeding  may  be  brought  or  de- 
fended, shall,  except  as  hereinafter  excepted,  be  competent 
and  compellable  to  give  evidence,  either  vivd  voce  or  by 
deposition,  according  to  the  practice  of  the  court,  on  be- 
half of  either  or  any  of  the  parties  to  the  said  suit,  action, 
or  other  proceeding." 

Sect.  3.  "But  nothing  herein  contained  shall  render 
any  person  who  in  any  criminal  proceeding  is  charged 
with  the  commission  of  any  indictable  offense,  or  any 
offense  punishable  on  summary  conviction,  competent 
or  compellable  to  give  evidence  for  or  against  himself 
or  herself,  or  shall   render   any  person  compellable  to 
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*answer  any  question  tending  to  criminate  him- 
L  -'  self  or  terself,  &c." 

Sect.  4.  "  ISTotMng  herein  contained  shall  apply  to  any 
action,  suit,  proceeding,  or  bill  in  any  court  of  common 
law,  or  in  any  ecclesiastical  court,  or  in  either  house  of 
parliament,  instituted  in  consequence  of  adultery ;  or  to 
any  action  for  breach  of  promise  of  marriage."  ' 

The  5th  sect,  provided  that  nothing  in  the  act  con- 
tained should  repeal  any  provision  in  the  Wills  Act,  7 
Will.  4  &  1  Vict.  c.  26. 

2.  Husbcmds  omd  wives  of  the  parties  to  the  suit  —  General' 
rule  of  the  old  law  ;  not  competent. 

§  175.  The  other  persons  affected  by  this  rule  of  ex- 
clusion were  the  husbands  and  wives  of  the  parties  to 
the  suit  or  proaeeding.  Husband  and  wife,  say  our 
books,  "  sunt  duse  animee  in  carne  unA ;" '  they  "  are  con- 
sidered as  one  and  the  same  person  in  law,  and  to  have 
the  same  affections  and  interests ;  from  whence  it  has 
been  established,  as  a  general  rule,  that  the  husband 
cannot  be  a  witness  for  or  against  the  wife,  nor  the  wife 
be  a  witness  for  or  against  the  husband,  by  reason  of 
the  implacable  dissension  which  might  be  caused  by  it, 
and  the  great  danger  of  perjury  from  taking  the  oaths 
of  persons  under  so  great  a  bias,  and  the  extreme  hard- 
ship of  the  case."'  This  rule  was  not  limited  to 
protecting  from  disclosure  matters  communicated  in 
nuptial  confidence,  or  facts  the  knowledge  of  which  had 
been  acquired  in  consequence  of  the  relation  of  husband 

1  Repealed  by  the  33  &  33  Vict.  c.  68,  s.  1.     See  infra,  §  180. 

'  Co.  Litt.  6  b.     See  also  Litt.  sect.  291 ;  Co.  Litt.  113  a,  and  133  a. 

*  Bac.  Ab.  Evidence,  A.  1.  See  alao  2  Hawk.  P.  C.  c.  46,  sect.  16 ;  Dark  v. 
Diriiroodi/.4T.  R.678;  Sawkesworth  v.  Showier,  13  M.  &  W.  45;  O'Connory. 
Majoribanka,  4  M.  &  Gr.  435  ;  Barbat  v.  Allen,  7  Exch.  609. 
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and  wife ;  but  was  an  absolute  prohibition  of  tlie  testi- 
mony of  the  witness  to  any  facts  affecting  the  husband 
or  wife,  as  the  case  might  be,  however  the  knowledge 
of  those  facts  might  have  been  acquired  But  the  rule 
*only  applied  where  the  husband  or  wife  was 
party  to  the  suit  in  which  the  othei^  was  called  '-  -' 

as  a  witness,  and  did  not  extend  to  collateral  proceedings 
between  third  parties.  In  such  cases  husband  and  wife 
might  be  examiued  as  witnesses,  although  the  testimony 
of  the  one  tended  to  confirm  or  contradict  that  of  the 
other.'  And  the  declarations  of  a  wife,  acting  as  the  law- 
fully constituted  agent  of  her  husband,  were  admissible 
against  him  like  the  declarations  of  any  other  lawfully 
constituted  agent."  (») 

Exceptions — At  common  lam — OJiarges  of  personalin- 
jury  —  Abd/wction. 

§  176.  To  this  branch  also  common-law  exceptions  are 
not  wanting.     Where  one  of  the  married  parties  used  or 

1  1  Phill.  Ev.  72,  10th  Ed.;  Tayl.  Ev.  1335,  4th  Ed. 
=  1  Phill.  Ev.  78  6t  seq.,  10th  Ed. 

(a)  In  collateral  proceedings,  or  in  suits  between  third  persons,  the  husband 
and  wife  may  be  witnesses  against  each  other,  and  may  even  be  used  to  im- 
peach each  other.  Com.  «.  Reid,  8  Phila.  (Penn.)  385;  Ware  v.  State,  35  N.  J, 
558;  State  v.  Wilson,  3  Vroom  (N.  J.),  77;  Stewart  «.  Johnson,  3  Harr.  (iST.  J.) 
87;  BuUer's  Nisi  Prius,  287;  Williams  B.Johnson,  1  Str.  504;  Mayness «. 
Walker,  26  Ark.  47;  Littlefield  «.  Rice,  10  Mete.  (Mass.)  287;  Anderson  i).  Sand- 
erson, 2  Starkie,  204;  Emerson  ii.  Blonden,  1  Esp.  141.  And  her  declarations 
under  such  circumstances  are  sufficient  even  to  take  a  case  out  of  the  statute 
of  limitations.  Anderson  v.  Sanderson,  ante.  A  wife's  dying  declarations  may 
be  used  against  the  husband  in  a  prosecution  for  her  murder.  Pennsylvania 
V.  Stoops,  Addis.  (Penn.)  381;  John's  Case,  1  Bast,  P.  C.  857;  Woodcock's  Case, 
2  Leach's  Cr.  Cas.  563.  So  she  may  be  used  as  a  witness  against  one  accused 
of  producing  an  abortion  on  her  at  the  procurement  of  her  husband;  State  v. 
Briggs,  9  R.  I.  361;  even  though  her  husband  is  a  party  to  the  indictment; 
State  V.  Dyer,  59  Me.  308. 
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threatened  personal  violence  to  tlie  other,  tlie  law  would 
not  allow  tlie  supposed  unity  of  person  in  husband  and 
wife  to  supersede  the  more  important  principle  that  the 
state  is  bound  to  protect  the  lives  and  limbs  of  its  citi- 
zens.' Thus,  on  an  indictment  against  a  man  for  assault 
and  battery  of  his  wife,  or  vice  vers4,  the  injured  party 
is  a  competent  witness ;  '  and  husband  and  wife  may 
swear  the  peace  against  each  other.'  So  a  husband  may 
be  principal  in  a  second  degree  to  a  rape  on  his  wife,  and 
she  is  a  competent  witness  against  him^ ; '  but  principal 
in  the  first  degree  he  cannot  be,  for  obvious  reasons.'  So 
if  a  husband  commits  an  unnatural  offense  with  his  wife, 
she  is  a  competent  witness  against  him.'  The  case  of  ab- 
duction also  falls  within  this  exception.     On  indictments 

^  *under  the  repealed  stat.  3  Hen.  7,  c.  2,  for  for- 
r     248 1     .  . 

L  -^  cibly  taking  away  a  woman,  the  female,  though 

mamed  to  the  offending  party,  was  a  competent  witness 
against  him ;  the  reasons  assigned  for  which  by  Mr.  Jus- 
tice Blackstone  '  are,  that  "  in  this  case  she  can  with  no 
propriety  be  reckoned  his  wife,  because  a  main  ingredient, 
her  consent,  was  wanting  to  the  contract ;  and  also  there 
is  another  maxim  of  law,  that  no  man  shall  take  advan- 
tage of  his  own  wrong,  Avhich  the  ravisher  here  would  do, 
if  by  forcibly  marrying  a  woman  he  could,  prevent  her 
from  being  a  witness,  who  is  perhaps  the  only  witness  to 

1  2  Hawk.  p.  C.  o.  46,  s.  16 ;  Peake's  Ev.  173,  5th  Ed. ;  1  EaBt,  P.  C.  455;  B. 
N.  P.  387;  1  PMll.  Ev.  80,10tli  Ed. 

»  B.  N.  P.  287;  JR.  v.  Azire,  1  Str.  633. 

»  Anon.,  12  Mod.  454;  B.  N.  P.  287. 

*  1  PMll.  Ev.  80,  loth  Ed.;  2  Hawk.  P.  C.  c.  46,  s.  16;  Lord  Audley's  case,  3 
Ho.  St.  Tr.  402, 418;  Hutt.  115, 116. 

«  1  Hale,  P.  C.  629. 

'  B.  V.  Jellyman,  8  C.  &  P.  604. 

'  1  Blackst.  Comm.  443.  See  Swendaen's  case,  14  Ho.  St.  Tr.  559, 575;  and  per 
Abbott,  C.  J.,  in  B.  v.  Serjeant,  Ey.  &  Mo.  353. 
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that  very  fact."  This  statute  was  replaced  by  the  9  Geo. 
4,  c.  31,  s.  19,  which  was  in  its  tui'ii  repealed  by  24  &  25 
Vict.  c.  95,  and  its  provisions  re-enacted,  with  a  few  al- 
terations, by  24  &  25  Vict.  c.  100.  Sect.  53  enacts, 
"  where  any  woman  of  any  age  shall  have  any  interest, 
whether  legal  or  equitable,  present  or  future,  absolute, 
conditional,  or  contingent,  in  any  real  or  personal  estate, 
or  shall  be  a  presumptive  heiress  or  co-heiress,  or  pre- 
sumptive next  of  kin,  or  one  of  the  presumptive  next  of 
kin,  to  any  one  having  such  interest,  whoever  shall,  from 
motives  of  lucre,  take  away  or  detain  such  woman  against 
her  will,  with  intent  to  marry  or  carnally  know  her,  or  to 
cause  her  to  be  married  or  carnally  known  by  any  other 
person ;  and  whosoever  shall  fraudulently  allure,  take 
away,  or  detain  such  woman,  being  under  the  age  of 
twenty-one  years,  out  of  the  possession  and  against  the 
will  of  her  father  or  mother,  or  of  any  other  person  having 
the  lawfid  care  or  charge  of  her,  with  intent  to  marry  or 
carnally  know  her,  or  to  cause  her  to  be  married  or  carnally 
known  by  any  other  person,  shall  be  guilty  of  felony,  <fec." 
And  by  sect.  54,  "  whosoever  shall,  by  force,  take  away 
or  detain  against  her  will  any  woman  of  any  age,  with 
intent  to  marry  or  carnally  know  her,  or  to  cause  her  to 
*be  married  or  carnally  known  by  any  other  p  *  j,  >  q  -i 
person,  shall  be  guilty  of  felony,  <fec."  The  L 
female  so  taken  away  is  a  competent  witness  on  an  indict- 
ment under  these  statutes ;  and  it  is  said  she  is  so,  not- 
withstanding her  subsequent  assent  to  the  marriage,  and 
voluntary  cohabitation.' 

•  1  Ph.  Bv.  83,  lOtli  Ed. ;  Tayl.  Bvid.  1 1336, 5th  Ed.    See  note  4  to  page  127. 
40 
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Bigamy. 

§  177.  The  case  of  bigamy  presents  some  difficulty. 
The  first  wife,  or  husband,  as  the  case  may  be,  is  not  a 
competent  witness  against  the  accused ;  but  our  books 
say  that  the  second  wife,  or  husband,  is,  after  proof  oj 
the  first  ma/rriage,  for  that  then  the  second  marriage  is 
a  nullity ; '  and  the  practice  is  in  accordance  with  this. 
The  truth  however  seems  to  be,  that  the  second  wife 
ought  to  be  received  in  these  cases  as  a  witness  against 
the  accused,  at  any  stage  of  the  trial,  on  the  same  grounds 
which  render  the  testimony  of  the  wife  receivable  on  in- 
dictments for  abduction,  under  the  3  Hen.  7,  c.  2,  9  Geo. 
4,  c.  31,  and  24  &  25  Vict.  c.  100.'  It  is  an  established 
principle  that  a  woman  is  a  competent  witness  against  any 
one,  even  her  lawful  husband,  who  has  done  unauthorized 
violence,  actual  or  constructive,  to  her  person ;  besides, 
on  a  trial  for  bigamy,  the  objection  to  the  competency  of 
the  injured  female,  on  the  ground  that  she  is  the  wife  of 
the  accused,  is  a  petitio  principii ;  for  whether  she  is  his 
lawful  wife,  or  whether  he  has  violated  the  law  by  pre- 
tending to  make  her  such,  is  the  very  point  at  issue.  How 
strange  then  does  it  seem,  that  where,  by  a  combination 
of  falsehood,  fraud,  and  sacrilege,  a  man  obtains  possession 
of  a  woman's  person,  property,  and  perhaps  affection,  her 
niouth  is  to  be  stopped  against  him  because  she  is  color- 
ably  his  wife.  This  latter  reasoning  of  course  does  not 
so  strongly  apply,  to  rendering  the  second  husband  com- 
r  *  250  1  P®*®^*  **^^  *  charge  of  bigamy  brought  against 
L  -la  female;  but  the  first  does,  viz.,  that  lawful 

'  Tayl.  Evid.  §  1281,  5tli  Ed. ;  Rose.  Grim.  Ev.  143,  4tli  Ed. 
'  Supra.  §  176.  I 
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marriage  or  wrongful  marriage,  in  violation  of  the  peace 
of  the  Queen,  is  the  direct  point  in  issue. 

Higli  treason;  doubtful. 
§  178.  What  is  the  rule  on  this  subject  in  cases  of  high 
treason  is  a  disputed  point.  Many  eminent  authorities 
lay  down,  that  in  such  cases  the  testimony  of  married 
persons  is  receivable  against  each  other,'  on  the  ground  of 
the  great  heinousness  of  the  crime ;  and  that  the  ties  of 
allegiance  to  the  sovereign  and  the  obligation  of  upholding 
social  order  are  more  binding  than  those  arising  out  of 
the  relation  of  husband  and  wife,  and  must  in  the  eye  of 
the  law  be  considered  paramount  to  any  other  obligations 
whatever.  To  this  it  may  be  added,  that  although  mar- 
riage is  an  institution  of  natural  law,  and  as  such  antece- 
dent to  all  forms  of  government,  and  even  to  the  organi- 
zation of  civil  society,"  the.  complete  unity  of  person 
between  husband  and  wife  is  a  fiction,  which  the  law  dis- 
regards in  cases  where  the  ends  of  Justice  require  it.°  There 
is,  however,  high  authority  the  other  way,*  and  most  of 
the  modern  text  writers  seem  disposed  to  consider  the 
evidence  not  receivable.'  They  argue  that  as  a  woman 
is  not  bound  to  discover  her  husband's  treason,"  by 
parity  of  reason  she  cannot  be  a  witness  against  him 
to  prove  it.  But  to  this  it  may  be  answered,  that  one 
reason  why  the  wife  is  not  held  responsible  in  such  a 

'  So  said  (not  decided,  for  that  was  not  the  poiut  in  question,)  by  the  court  in 
Mary  Grigg's  ease,  M.  12  Car.  11.,  T.  Raym.  1.  To  the  same  effect  are  Gilb. 
Ev.  133,  4th  Ed. ;  B.  N.  P.  386  ;  2  Ev.  Poth.  311. 

«  Pufendorf,  De  Jure  Nat.  &  Gent.  lib.  6,  cap.  1. 

3  See  suprd,,  §§  176,  177. 

^  1  Hale,  P.  C.  301.     See  also  48. 

"  Ph.  &  Am.  Ev.  161 ;  1  Ph.  Ev.  72,  10th  Ed.  ;  1  Greenl.  Ev.  §  345,  7th  Ed. ; 
Tayl.  Ev.  g  1237,  5th  Ed.,  &c. 

«  Anon.,  P.  10  Jac.  I.,  1  Brownl.  47 ;  Trials  per  Pais,  871.  See  however  1 
Hale,  P.  C.  48. 
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*case  is,  that  she  owes  her  husband  a  kind  of 

r  *  251 1 

L  ^  allegiance,  and  may  be  supposed  to  be  acting 

under  his  coercion — ^we  are  not  aware  that  a  husband 
would  be  excused  from  the  guilt  of  misprision  in  conceal- 
ing the  treason  of  his  wife.  Under  the  old  feudal  law 
in  this  country,  when  the  vassal  took  the  oath  of  fealty 
to  his  lord,  it  was  with  the  express  saving  of  the  faith 
which  he  owed  to  the  king  his  sovereign  lord ; '  probably 
on  the  principle  stated  by  Lord  Chief  Baron  Gilbert,  that 
our  "  allegiance  is  founded  on  the  benefit  of  our  protec- 
tion, which  is  to  take  place  of  our  civil  interests  that 
relate  only  to  well-being."  °  But  the  question  is  an  embar- 
rassing one,  on  which  the  reader  must  form  his  own 
Judgment. 

By  statute. 

§  179.  The  statutory  exceptions  to  this  rule  are  now 
extremely  numerous.  So  early  as  the  21  Jac.  1,  c.  19,  s. 
6,  the  commissioners  of  bankruptcy  were  empowered  to 
examine  upon  oath  the  wife  of  any  bankrupt,  for  the  pur- 
pose of  finding  out  and  discovery  of  the  estates,  goods, 
and  chattels  of  the  bankrupt  concealed,  kept,  or  disposed 
of  by  her ;  and  this  provision  has  been  re-enacted  in  sub- 
stance by  "The  Bankruptcy  Act,  1869,"  the  32  <fe  33 
Vict.  c.  71,  ss.  96,  97. 

§  180.  The  clause  in  the  County  Court  Act,  9  «fe  10 
Vict.  c.  95,  which  rendered  the  parties  to  suits  competent 
witnesses  in  those  courts,  extended,  as  has  been  seen,  to 
"  their  wives,  and  all  other  persons."'  But  in  the  superior 
courts,  the  subsequent  statute  14  &  15  Vict.  c.  99,  while 
it  removed  the  restriction  on  the  parties  themselves  in 

'  Litt.  sects.  85-89.  s  Suprci,  %  173. 

«  Gill).  Ev.  134,  4th  Ed. 
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almost  all  cases,'  contained  in  its  3rd  section  an  express 
clause,  tliat  nothing  therein  contained  should  "  in  any- 
criminal  proceeding  render  *any  husband  com-  ^ 
petent  or  compellable  to  give  evidence  for  or  '-  ""  -^ 
against  his  wife,  or  any  wife  competent  or  compellable 
to  give  evidence  for  or  against  her  husband  "  — language 
which  gave  rise  to  a  doubt,  whether  husbands  and  wives 
were  not  thereby,  by  implication,  rendered  competent 
witnesses  for  and  against  each  other  in  civU  proceedings. 
This,  after  some  conflict  of  opinion,  was  determined  in 
the  negative"— whether  rightly  or  not  is  now  immaterial 
to  discuss;  for  by  the  16  &  17  Vict.  c.  83,  s.  4,  the  pro- 
viso in  the  6  &  7  Vict.  c.  85,  which  continued  the  incom- 
petency of  the  husbands  and  wives  of  the  parties  to  a  suit, 
<fec.,  was  repealed,  and  the  following  provisions  were 
enacted :  — 

Sect.  1.  "  On  the  trial  of  any  issue  joined,  or  of  any 
matter  or  question,  or  on  any  inquiry  arising  in  any  suit, 
action,  or  other  proceeding  in  any  court  of  justice,  or 
before  any  person  having  by  law  or  by  consent  of  par- 
ties authority  to  hear,  receive,  and  examine  evidence,  the 
husbands  and  wives  of  the  parties  thereto,  and  of  the 
persons  in  whose  behalf  any  such  suit,  action,  or  other 
proceeding  may  be  brought  or  instituted,  or  opposed  or 
defended,  shall,  except  as  hereinafter  excepted,  be  com- 
petent and  compellable  to  give  evidence,  either  vivd  voce 
or  by  deposition  according  to  the  practice  of  the  court, 
on  behalf  of  either  or  any  of  the  parties  to  the  said  suit, 
action,  or  other  proceeding." 

Sect.  2.  "  Nothing   herein  shall  render   any  husband 

'  Suprd,  S5 174. 

»  Bta/pleton  v.  Crofts,  18  Q.  B.  367  ;  Barbat  v.  Allen,  7  Exch.  609 ;  M'NeilMe 
V.  Acton,  17  Jurist,  661. 
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competent  or  compellable  to  give  evidence  for  or  against 
his  wife,  or  any  wife  competent  or  compellable  to  give 
evidence  for  or  against  her  husband,  in  any  criminal  pro- 
ceeding, or  in  any  proceeding  instituted  in  consequence 
of  adultery." 

Sect.  3.  "  No  husband  shall  be  compellable  to  disclose 

any  communication  made  to  him  by  his  wife  during  the 

marriage,  and  no  wife  shall  be  compellable  to  disclose 

*any  communication  made  to  her  by  her  husband 

■-  -'  during  the  marriage." 

And  now  by  the  32  &  33  Vict.  c.  68,  it  is  enacted  as 
follows : 

Sect.  1.  "  The  fourth  section  of  chapter  ninety -nine  of 
the  statutes  passed  in  the  fourteenth  and  fifteenth  years 
of  her  present  Majesty,  and  so  much  of  the  second  sec- 
tion of  'The  Evidence  Amendment  Act,  1853,'  as  is  con- 
tained in  the  words  '  or  in  any  proceeding  instituted  in 
consequence  of  adultery,'  are  hereby  repealed." 

Sect.  2.  ^'' The  parties  to  any  action  for  hrea-cTi  of  from- 
ise  of  marriage  shall  he  competent  to  give  evidence  in  such 
action :  provided  always  that  no  plaintiff  in  any  action 
for  breach  of  promise  of  marriage  shall  recover  a  verdict, 
unless  his  or  her  testimony  shall  be  corroborated  by  some 
other  material  evidence  in  support  of  such  promise." 

Sect.  3.  '■^The  parties  to  any  proceeding  instituted  in 
consequence  of  adultery,  and  the  husbands  and  wives  of 
such  parties,  shall  be  competent  to  give  evidence  in  such 
proceeding :  provided  that  no  witness  in  any  proceeding, 
whether  a  party  to  the  suit  or  not,  shall  be  liable  to  be 
asked  or  bound  to  answer  any  question  tending  to  show 
that  he  or  she  has  been  guilty  of  adultery,  unl-ess  such 
witness  shall  have  already  given  evidence  in  the  same 
proceeding  in  disproof  of  his  or  her  alleged  adultery." 
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3.  Gompetency  of  parties  and  their  husbands  or  wives  in 
r&oenue  prosecutions. 

§  181.  We  have  seen  that  the  14  &  15  Vict.  c.  99, 
having  by  its  second  section  removed  the  incompetency 
of  parties  in  general,  retained  by  its  third  section  the  in- 
competency of  perscfQS  who  in  any  criminal  proceeding 
were  charged  with  the  commission  of  any  indictable 
offense,  or  any  offense  punishable  on  summary  convic- 
tion ;  and  both  that  statute  and  the  16  &  17  Vict.  c.  83, 
s.  2,  expressly  provided  that,  in  criminal  proceedings, 
husbands  and  wives  should  not  be  competent  or  com- 
pellable *to  give  evidence  for  or  against  each  p^g-, 
other.'    In  this  state  of  the  law  arose  the  case  of  ^  ^ 

The  Attorney -General  v.  Madhffj'  which  was  an  informa- 
tion in  th^  Exchequer  by  the  attorney-general  for  an 
alleged  violation  of  the  revenue  laws;  and  the  question 
was  raised  whether  the  defendant  was  rendered  a  compe- 
tent witness  by  the  14  &,  15  Vict.  c.  99.  Pollock,  C.  B., 
before  whom  the  case  was  tried,  held  his  evidence  inad- 
missible ;  and  a  verdict  having  been  given  for  the  crown, 
a  rule  was  granted  for  a  new  trial  on  the  ground  that 
the  witness  had  been  improperly  rejected.  After  argu- 
ment and  time  taken  to  consider,  the  barons,  differing 
in  opinion,  delivered  their  judgments  separately ;  Pol- 
lock, C.  B.,  and  Parke,  B.,  holding  that  the  witness  had 
been  rightly  rejected,  and  Piatt  and  Martin,  BB.,  that 
he  ought  to  have  been  received.  The  rule  for  a  new 
trial  accordingly  dropped  ;  but  several  statutes  have  since 
been  passed  with  the  view  of  settling  the  law  on  this 
subject.     The  17  &  18  Vict.  c.  122,  s.  15,  enacted,  that 

•  Supra,  §  180.  =  10  Excli.  84. 
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the  2nd  s'ection  of  the  14  <fe  15  Vict.  c.  99,  should  not 
be  deemed  to  apply  to  any  prosecution,  suit,  or  other 
proceeding  in  respect  of  any  ^offense,  or  for  the  recoveiy 
of  any  penalties  or  forfeitures,  under  any  law  then  or 
thereafter  to  be  made  relating  to  the  customs  or  inland 
revenue.  This  was  repealed  by  the  18  &  19  Vict.  c.  96, 
s.  44,  and  re-enacted  by  sect.  36  of  «that  act.  The  20  & 
21  Vict.  c.  62,  without  repealing  that  portion  of  the  18 
<fe  19  Vict.  c.  96,  enacts  in  its  14th  section,  that  "  The 
several  acts  which  declare  and  make  competent  and 
compellable  a  defendant,  to  give  evidence  in  any  suit  or 
proceeding  to  which  he  may  be  a  party,  shall  not  be 
deemed  to  extend  or  apply  to  defendants  in  any  suit 
or  proceeding  instituted  under  any  act  relating  to  the 
customs."  It  will  be  observed  that  this  last  statute  only 
P  ^f  gp. .  -i  *speaks  of  acts  relating  to  the  customs,  and  none 
'-  -^  of  the   above  acts   makes  any  mention  of  the 

husbands  or  wives  of  the  parties  to  the  proceedings.  But 
the  18  &  19  Vict.  c.  96,  s.  36,  and  the  20  &  21  Vict.  c.  62, 
s.  14,  are  now  repealed  by  28  &  29  Vict.  c.  104,  s.  33.  And 
sect.  34  of  that  statute  enacts,  that  14  <fe  15  Vict.  c.  99, 
ss.  2  and  3,  and  16  &  17  Vict.  c.  83,  "  shall  extend  and 
apply  to  proceedings  at  law  on  the  revenue  side  of  the 
court ;  and  any  proceeding  at  law  on  the  revenue  side  of 
the  court  shall  not,  for  the  purposes  of  this  act,  be  deemed 
a  criminal  proceeding  within  the  meaning  of  the  said  sec- 
tions and  act  as  extended  and  applied  by  the  present 
section."  By  sect.  35,  the  revenue  side  of  the  court,  as  a 
court  of  law,  shall  be  deemed  to  be  a  court  of  civil  judi- 
cature within  the  meaning  of  sect.  1 03  of  the  Common 
Law  Procedure  Act,  1854,  17  and  18  Vict.  c.  125  ;  and 
sect.  22  contains  a  similar  provision,  relative  to  the  Court 
of  Exchequer  exercising  jurisdiction  or  authority  in  suits 
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relating  to  the  revenues  of  the  crown,  and  of  the  duchies 
of  Lancaster  and  Cornwall,  instituted  and  conducted  ac- 
cording to  the  forms  of  equitable  procedure. 

4.  Competency  of  parties  in  the  Cov/rt  for  Divorce  cmd 
Mat/rimonial  Causes. 

§  182.  The  14  &  15  Vict.  c.  99,  s.  4,  as  has  been  seen,' 
retained  the  incompetency  of  the  plaintiff  and  defendant 
in  all  proceedings  instituted  in  consequence  of  adultery." 
And  by  sect.  48  of  the  20  &  21  Vict.  c.  85,  which  created 
the  Court  for  Divorce  and  Matrimonial  Causes,  it  was 
enacted  that  the  rules  of  evidence^  observed  in  the  superior 
courts  of  common  law  at  Westminster  should  be  appli- 
cable to  and  observed  in  the  trial  of  all  questions  of  fact 
in  that  court.  The  effect  of  the  32  &  33  Vict.  c.  68,  s. 
3,'  therefore,  will  be  to  render  competent  as  witnesses,  in 
that  court,  the  parties  to  any  *proceeding  insti-  p  .j  „p.  „  -, 
tuted  therein  in  consequence  of  adultery,  and  ^  J 

the  husbands  and  wives  of  such  parties. 

By  the  22  &  23  Vict.  c.  61,  s.  6,  it  is  enacted,  that  "  On 
any  petition  presented  by  a  wife,  praying  that  her  mar- 
riage may  be  dissolved  by  reason  of  her  husband  haying 
been  guilty  of  adultery  coupled  -with  cruelty,  or  of 
adultery  coupled  with,  desertion,  the  husband  and  wife 
respectively  shall  be  competent  and  compellable  to  give 
evidence  of  or  relating  to  such  cruelty  or  desertion."  And 
it  was  held,  that  a  petitioner  or  respondent,  who  was  ex- 
amined under  that  section  upon  an  issue  of  cruelty  or 
desertion,  might  be  cross  examined  on  the  question  of  his 

'  Saprd,  §  174. 

^  But  a  petition  for  restitution  of  conjugal  riglits,  to  which  an  answer  had 
heen  filed,  charging  adultery,  was  held  not  to  be  within  the  act.  Blaokhorm 
V.  Blaclcborni,  L.  Rep.,  1  P.  &  D.  563. 

'  See  supra,  §  180. 
41 
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or  her  adultery.'  But  it  would  seem  that,  since  the  32 
&  33  Vict.  c.  68,  s.  3,  such  cross-examination  would  not 
in  general  be  admissible ;  —  the  language  of  that  section 
being,  "that  no  witness  in  amy  proceedmg  *  *  * 
shall  be  liable  to  he  asked  or  hound  to  answer  any  question 
tending  to  show  that  he  or  she  has  been  guilty  of  adultery, 
unless  such  witness  shall  have  already  given  evidence  iu 
the  same  proceeding  in  disproof  of  his  or  her  alleged 
adulterj--."  (a) 

Certain  persons  who  may  seem  vncompetent  witnesses — 
1.  The  Sovereign. 

§  183.  Before  dismissing  the  subject  of  the  incom- 
petency of  witnesses,  it  will  be  necessary  to  advert  to 
certain  persons  who,  in  consequence  of  their  peculiar 
position  or  functions,  may  seem  incompetent  to  give 
evidence.  And  foremost  among  these  stands  the  sovee- 
EiGnr.  It  has  been  made  a  question  whether  he  can 
be  examined  as  a  witness  in  our  courts  of  justice,  and 
if  so,  whether  the  examination  must  be  on  oath  in  the 
usual  way.  Conceding  of  course  that  no  compulsory 
process  could  be  used  to  obtain  the  evidence,  it  seems  that 
both  questions  ought  to  be  answered  in  the  affirmative : 
and  of  this  opinion  are  some  modem  text  writers." 
It  has  been  objected  that  as  the  tribunal,  at  least  the 

*Court  of  Queen's  Bench,  represents  the  sover- 

r  *  257 1  •       1  •  • 

^  -'  eign,  there  is  an  absurdity  in  asking  him  to  give 

'  Boardmanv.  Boardman,  L.  Rep.,  1  P.  &  D.  S33. 
2  Tayl.  Ev.  §  1346,  5tli  Ed.    See  Ph.  &  Am.  Ev.  8. 

(a)  In  divorce  cases  a  husband  may  testify  to  tlie  impotence  of  the  wife, 
Barringer  it.  Barringer,  69  N.  C.  179,  but  not  to  prove  her  adultery.  Cook  v. 
Cook,  46  Ga.  608.  So  in  Pennsylvania  they  are  not  compelled  to  do  so.  Bron- 
son  V.  Bronson,  8  Phil.  (Penn.)  261. 


WITNESSES.  323 

testimony  to  liimself ;  but  the  same  might  be  said  of  his 
pleading  before  himself,  which  nevertheless  takes  place  in 
all  criminal  trials — where  the  sovereign  is  represented 
in  one  sense  by  the  court,  and  in  another  by  the  attorney- 
general  or  those  who  act  for  him.  In  2  Rol.  Abr.  686, 
H.  pi.  1,  is  the  following  passage:  "Semble.  que  le  roy 
ne  poet  estre  un  testimonie  en  un  cause  per  son  lettres 
desouth  son  signettmanuell.  Contra  Hobard's  Eep.  288. 
enter  Abigny  et  Clifton  en  Chancery  allow.  But  in  Omi- 
chv/nd  V.  Barker^  L.  C.  J.  Willes  says,  "  Even  the  certifi- 
cate of  the  king  under  his  sign  manual  of  a  matter  of 
fact  (except  in  one  old  case  in  chancery,  Hob.  213)  has 
been  always  refused."-  The  case  referred  to  in  these 
books  seems  to  be  that  of  Ahignye  v.  Olifton,  Hob.  213, 
temp.  Jac.  I.,  in  which  the  question  was  concerning  a 
promise  supposed  by  the  plaintifE  to  be  made  to  him  of 
assurance  of  land  -upon  the  marriage  6i  his  lady,  being 
daughter  and  heir  apparent  to  Lord  Clifton  and  his  lady. 
"  The  king,"  says  the  report,  "by  his  letters  under  his 
signet  manual  certified  to  the  late  Lord  Chancellor,  and 
also  to  this,  the  manner  and  substance  of  the  promise  as 
it  was  made  to  his  majesty :  in  regard  whereof  his  majesty 
gave  to  the  Lord  Abignye  £18,000  in  lieu  of  £1,000  per 
annum  in  land  which  he  had  promised,  which  certificate 
was  allowed  upon  the  hearing  for  a  proof  without  excep- 
tion for  so  much."  This  case  stands  alone,  and  amounts 
to  little.  1.  The  evidence  was  admitted  without  excep- 
tion taken.  2.  It  is  probable  that  the  reason  for  admit- 
ting it  was,  not  that  propter  honoris  respectum  the  sover- 
eign could  not  be  examined  as  a  witness,  but  a  forced 
analogy  between  the  certificate  of  the  king  and  the  cer- 
tificate of  marriage  given  by  a  bishop,  <fec.     And  this 

'  Willes,  550. 
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view  derives  some  *confirmatioii  from  tlie  fact 
r  *  258  "I 
L  -^  tliat  in  tlie  same  reign,  in  a  case  of  Alsop  v. 

Bowi/rell^  the  Court  of  King's  Bench  held  for  sufficient 
proof  of  a  marriage  at  Utrecht,  a  certificate  under  the 
seal  of  the  minister  there,  and  of  the  town,  that  the 
parties  had  been  married  there,  and  that  they  cohabited 
for  two  years  together  as  man  and  wife ;  a  decision  con- 
demned by  C.  J.  Willes  in  Omichund  v.  Barker,  already 
cited,  and  clearly  not  law  at  the  present  day.  Perhaps,  also, 
as  the  certificate  in  Ahignye  v.  Glifton  related  to  a  grant 
of  money  by  the  crown,  the  court  may  have  confounded 
it  with  a  royal  charter :  but  in  any  view  of  that  case  it  is 
far  from  a  judicial  determination  that  the  testimony 
of  the  sovereign  can  in  general  be  received  without  oath. 
Sir  Matthew  Hale  also  seems  to  have  thought  otherwise, 
for  he  says,°  "If  a  man  be  indicted  of  high  treason,  the 
king  cannot  by  his  great  seal  or  ore  tenus  give  evidence, 
that  he  is  guilty,  for  then  he  should  give  evidence  in 
his  own  cause.  Nay,  although  he  may  in  person  sit  on 
the  king's  bench,  yet  he  cannot  pronounce  judgment  in 
case  of  treason,  but  it  is  performed  by  the  senior  judge, 
for  as  he  cannot  be  a  witness,  so  he  cannot  be  a  judge 
in 'propria  causa.  And  the  same  law  is  for  felony  for 
the  same  reason,  yet  in  some  cases  the  king's  testimony 
under  his  great  seal  is  allowable,  as  in  an  essoin  de 
servitio  regis,  the  warrant  under  the  great  seal  is  a  good 
testimonial  of  it."  If  the  sovereign  is  an  incompetent 
witness  under  any  circumstances,  the  whole  of  this  pas- 
sage is  unmeaning  and  irrelevant.  The  only  authorities, 
however,  which  Hale  cites  for  the  position,  that  even 
in  criminal  cases  the  sovereign  cannot  give  evidence, 
are  the  old  records  of  the  reversal  in  parliament  in  the 

»  Cro.  Jac.  541.  «  2  Hale,  P.  0.  282 . 
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1  Edw.  III.  of  the  attainders,  in  the  preceding  reign, 

of  the  Earl  of   Lancaster  and   the  Mortimers ; '  which 

*certainly  do  not  bear  it  out;  for  the  OTonnd  of  ^  ^ 
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the  reversal  of  those  judgments  appears  clearly,  •-  ' 

from  the  records  themselves,  to  have  been  that  the  accused 
were  not  arraigned  and  tried  by  their  peers  in  due  course 
of  law,  but  the  king's  asseveration  of  their  guilt  was  taken 
as  conclusive."  In  Taylor  on  Evidence  °  it  is  stated  on 
the  authority  of  Lord  Campbell  in  his  Lives  of  the  Chan- 
cellors, that  "  the  point  arose  in  the  reign  of  Charles  I., 
when  the  Earl  of  Bristol,  who  was  impeached  for  high 
treason,  proposed  to  call  the  king  for  the  purpose  of  prov- 
ing certain  conversations  which  he  had  held  with  him 
while  prince.  The  subject  was  referred  to  the  judges  ; 
but  they,  acting  under  the  direction  of  his  Majesty,  for- 
bore from  giving  any  opinion,  and  the  question  remains 
to  this  day  undetermined."  In  The  Attorney- General  v. 
Radloff^  Parke,  B.,  said  incidentally,  for  it  was  wholly 
needless  to  the  decision  of  the  case,  "  It  is  clear  that  the 
sovereign  cannot  be  a  witness,  because  there  is  no  means 
of  compelling  her  attendance."  But,  although  there  may 
be  no  means  of  compelling  the  attendance  of  a  witness  who 
resides  out  of  the  jurisdiction  of  the  court,  his  evidence  is 
perfectly  receivable  if  he  attends  voluntarily ;  and  there  are 

'  These  records  are  set  out  at  length  in  1  Hale,  P.  C.  344,  and  3  Id.  317, 
respectively. 

■^  If  the  general  lawlessness  of  the  times  of  Edw.  II.  should  be  deemed  insuf- 
ficient to  account  for  this  enormous  irregularity  even  in  a  state  prosecution,  a 
solution  for  it  may  be  found  in  the  views  of  the  middle  ages.  For  instance,  in 
the  laws  of  Wihtroed,  King  of  Kent,  about  the  beginning  of  the  8th  century, 
g  16,  we  read,  "  Let  the  word  of  a  bishop  and  of  the  king  be  without  an  oath, 
incontrovertible."  See  ad  id.,  Pufendorf,  De  Jur.  Nat.  &  Gent.  lib.  4,  cap.  3,  § 
2,  vers.  fin. ;  Devotus,  Inst.  Oanon.  lib.  3,  tit.  9,  §  XII.,  not.  1,  5th  Ed. 

»  §  1346, 4th  Ed. 

nOExch.  84,  94. 
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many  questions  whicli  may  be  put  to  almost  any  witness, 
which  it  is  quite  discretionary  with  him  whether  he  will 
answer.  It  only  remains  to  add  that  no  inference  can  bje 
drawn  from  the.  fact  that  in  the  various  cases  of  discharg- 
ing firearms  and  throwing  missiles  at  the  sovereign,  which 
*have  occurred  from  time  to  time,"  the  sovereign 
*-  -'  was  not  examined  as  a  witness ;  for  in  proceed- 

ings for  assault  or  other  personal  injury  it  is  not  requisite 
as  matter  of  law  that  the  injured  party  appear  in  the 
witness  box ;  his  absence  is  only  matter  of  observation, 
which,  in  the  case  of  the  sovereign,  would  be  fully  an- 
swered by  the  inconvenience  of  calling  such  a  witness,  so 
long  as  any  other  satisfactory  proof  could  be  procured. 

2.  Attorney  in  a  ccmse — 3.  Counsel  in  a  cause. 

§  184.,  The  other  persons  to  whom  we  have  alluded, 
as  Apparently  incompetent  to  give  evidence,  are  the  coun- 
sel and  attorneys  engaged  in  a  cause,  and  the  judges  and 
jurymen  by  whom  it  is  tried.  With  respect  to  one  of 
these  there  is  no  difficulty,  for  it  is  settled  law  and  every 
day's  practice  that  an  attorney  is  a  competent  witness 
either  for  or  against  his  client :  although  neither  attor- 
ney nor  counsel  will  be  permitted,  without  the  consent 
of  the  client,  to  disclose  matters  communicated  in  pro- 
fessional confidence.''(a)     But  whether  the  counsel  in  a 

1  See  the  cases  of  Eadfield  in  1800,  37  Ho.  St.  Tr.  1383;  of  Collins  in  1833,  5 
C.  &  P.  305;  of  Oxford  in  1840,  9  Id.  535,  &c. 
=  Infrd,  Vs..  3,  pt.  3,  ch..  8. 


(a)  The  privilege  is  for  the  benefit  of  the  client  and  may  be  waived  by  him, 
or  the  client  may  call  him  as  a  witness  thereto,  where  the  communications  are 
relevant  evidence.  Riddles  ®.  Aiken,  39  Mo.  453 ;  Fossler  ».  Schreiber,  38 
111.  173 ;  Benjamin  «.  Coventry,  19  Wend.  (N.  T.)  358.  So  in  an  action  be- 
tween attorney  and  client  for  disobedience  of  instructions  the  attorney  may 
testify  to  the  communications  made  to  him  by  his  client ;  Ware  v.  Baird,  13 
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cause  are  competent  witnesses  was  formerly  a  disputed 
question.  In  a  case  of  Stones  v.  Byron^  whicli  was 
tried  before  a  sheriff,  the  plaintiff  appeared  by  his 
attorney,  who  acted  as  his  advocate,  and  who,  after  the 
witnesses  on  both  sides  had  been  examined,  made  a 
speech  in  reply,  and  proposed  to  call  himself  as  a  wit- 
ness to  contradict  the  defense  set  up.  This  was  objected 
to,  but  allowed  by  the  sheriff ;  and  a  rule  was  granted 
for  a  new  trial,  on  the  ground  that  the  evidence  ought  to 
have  been  rejected,  which  came  on  for  argument  before 
Patteson,  J.,  in  the  Bail  Court.  In  support  of  the  rule 
it  was  argued  that  "  it  would  be  a  practice,  attended 
with  the  most  mischievous  consequences,  if  an  attorney 
or  any  other  person,  acting  as  the  advocate  of  a  party, 

*could  afterward  present  himself   before   the 
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pry  as  a  witness  to  support  those  statements  he  •-  J 

had  been  making  in  the  course  of  his  speech.  The  char- 
acters of  an  advocate  and  a  witness  should  be  sedulously 
kept  apart.  The  one  was  a  person  zealously  and  warmly 
espousing  the  interests  of  his  client ;  the  other  a  person 
sworn  fairly  and  impartially,  without  bias  or  favor  to 
either  party,  to  tell  the  truth  of  what  he  had  witnessed 
or  heard.  The  jury  might  have  considerable  difficulty  in 
separating  those  statements  which  they  had  heard  from 

1  4  Dowl.  &  L.  393;  1  B.  C.  R.  348;  Micli.  1846. 

Ind.  318 ;  or  to  recover  his  fees  ;  Mitchell «.  Bromberger,  8  Nov.  345.  So  where 
an  attorney  is  employed  by  two  persons,  defendants  in  the  same  suit,  in  an 
action  between  them,  either  party  may  call  the  attorney  as  a  witness  to  com- 
munications made  to  him  by  the  other  when  both  were  present ;  Parish  «. 
Gates,  29  Ala.  354;  Eice  «.  Rice,  14  B.  Monr.  (Ky.)  417;  but  except  in  actions 
ietween  the  persona  for  whom  he  was  acting  jointly,  he  cannot  be  allowed  to 
testify  without  the  consent  of  all,  and  if  one  is  dead,  this  does  not  remove  the 
privilege.  Whitney  v.  Barney,  33  Barb.  (N.  T.)  393.  Communications  made 
after  the  relation  of  attorney  and  client  have  ceased  are  not  privileged.  Man- 
deville  e.  Guernsey,  38  Barb.  (N.  T.)  335. 
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a  person  as  advocate,  from  those  wMcli  they  had  heard 
from  the  same  person  as  witness."  The  only  authorities 
cited  were  the  precedent  in  the  case  of  Sir  Thomas  More,' 
where  the  then  solicitor-general,  who  was  conducting  the 
prosecution,  left  the  bar  and  was  received  as  a  witness 
for  the  crown ;  which  the  counsel  in  Stones  v.  Byron, 
quoting  the  language  of  Lord  Campbell  in  his  Lives  of 
the  Chancellors,  pronounced  an  "  eternal  disgrace  of  the 
court  who  permitted  such  an  outrage  on  decency ;"  and 
the  observations  of  the  Court  of  King's  Bench  in  JR..  v. 
Brice'  (a)  where  it  was  held  that  the  prosecutor  of  an 

1  1  Ho.  St.  Tr.  386,  390.  « 3  B.  &  A.  606. 


(a)  The  law  is  well  settled,  that  an  attorney  cannot  be  called  upon  to  dis- 
close any  confidential  communication  made  to  him  by  his  client,  in  the  course 
of  his  employment,  and  this  extends  not  only  to  communications,  but  also  to 
documents  of  a  confidential  character  deposited  with  him  by  the  client.  March 
D.  Ludlum,  3  Sandf.  Ch.  (N.  Y.)  35 ;  Riley  v.  Johnson,  13  Qa.  260  ;  King  v.  Bar- 
rett, 11  Ohio  St.  261  ;  Wetherbee  ».  Bziekel,  35  Vt.  47  ;  Johnson  «.  Sullivan,  38 
Mo.  474  ;  Aiken  v.  Kilboni,  27  Me.  252  ;  Parkhurst  v.  McGowan,  24  Miss.  134 ; 
Chirac  v.  Reinecker,  11  Wheat.  (U.  S.)  394 ;  Moore  v.  Bray,  10  Peun.  St.  519  ; 
Babo  V.  Bryson,  21  Ark.  387;  Williams  «.  Fitch,  18  N.  Y.  546;  Hodges  «.  Mil- 
liken,  1  Blood.  (Md.)  503  ;  Poster  i>.  Hall,  1  Pick.  (Mass.)  89  ;  Lyde  v.  McGregor, 
13  Allen  (Mass.),  172  ;  Branden  ».  Gowing,  7  Rich.  (S.  C.)  459 ;  Flack  i).  Neill,  2 
Tex.  273 ;  Alderman  d.  People,  4  Mich.  414 ;  McManus  v.  State,  2  Head  (Teun.), 
213.  Thus  in  State  i>.  Hazleton,  15  La.  Ann.  330,  it  was  held  that  an  attorney, 
who  had  been  employed  by  a  prisoner,  and  to  whom  communications  had  been 
made,  and  with  whom  during  the  course  of  his  employment  documents  had 
been  placed,  could  not  be  admitted  in  evidence  against  him  in  a  criminal  prose- 
cution, and  in  Whiting  v.  Barney,  38  Barb.  (N.  Y.)  393,  it  was  held  that  com- 
munications made  to  an  attorney  jointly  by  two  clients  who  were  jointly  inter- 
ested in  the  action,  could  not  be  received  in  evidence  without  the  consent  of 
loth  clients,  and  that  the  fact  that  one  of  the  clients  was  dead,  would  not  justify 
such  disclosure  from  the  attorney,  even  though  if  the  deceased  client  were  living 
he  might  be  called  upon  to  testify  to  the  subject-matter  of  the  disclosure,  and 
even  though  the  disclosure  only  related  to  arrangements  for  the  loan  of  money. 
See,  also.  King  v.  Barrett,  11  Ohio  (N.  S.),  261.  The  privilege  is  the  privilege 
of  the  client,  and  the  attorney  cannot  testify  even  if  he  is  willing  to  do  so, 
without  the  consent  of  his  client.  Wilson  «.  Rastall,  4  T.  R.  759  ;  1  Phillips 
on  Evidence,  163 ;  BuUer's  Nisi  Prius,  384;  Chirac  t.  Reinecker,  11  Wheat 
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indictment  lias  no  right  to  address  tlie  jury  and  state  the 
case  for  the  prosecution ;  for  this  among  other  reasons, 
that  "  the  prosecutor  may  be,  and  generally  is,  a  witness ; 

(TT.  S.)  280;  Rhodes  v.  Selin,  4  Wash.  (U.  S.)718  ;  Jenkinson  v.  State,  5  Blackf. 
(Ind.)  465  ;  Murray  d.  Dowling,  1  Cranoli's  C.  C.  (U.  S.)  157.  Indeed,  even  though 
no  objection  is  made,  an  attorney  ought  not  to  testify  to  matters  confided  to 
him  by  his  client,  and  courts  should  not  permit  him  to  do  so  if  he  would  ; 
Holmeb  V.  Barbin,  15  La.  Ann.  553  ;  and  the  privilege  should  be  enforced  by 
the  courts  of  its  own  motion  unless  the  client  consents.  People  v.  Atkinson, 
40Cal.  384;  Jenkinson  v.  The  State,  5  Blackf.  (Ind.)  465. 

It  was  held  in  Cross  v.  Riggins,  50  Mo.  335,  that  the  rule  protecting  com- 
munications made  by  a  client  to  an  attorney  might  be  extended  to  cover  com- 
munications made  by  one  to  an  attorney  to  whom  no  fee  was  paid,  and  when 
the  attorney  was  not  employed  by  him,  but  was  afterward  employed  in  the 
suit  by  the  other  side.  The  court  placed  this  decision  upon  the  ground  that 
the  rule  protecting  such  communications  had  its  origin  from,  and  foundation 
upon,  a.  sound  public  policy,  which  requires  that  there  should  be  the  utmost 
freedom  between  attorney  and  client,  in  order  that  the  fullest  confidence  might 
exist,  so  that  dissimulation  and  concealment  should  not  be  practiced,  and  thus 
the  object  of  the  rule  be  defeated.  See,  also,  Hull  v.  Lyon,  27  Mo.  570.  But, 
however  much  necessity  there  exists  for  this  degree  of  confidence  on  the  part 
of  a  client,  and  however  deeply  the  rule  protecting  these  communications  made 
by  a  client  to  an  attorney  are  predicated  upon  public  policy,  with  all  due  defer- 
ence to  the  court,  it  is  submi*ted  that,  in  order  to  bring  the  communications 
within  the  rule,  it  is  essential  that  there  should  exist  between  the  parties  the 
relation  of  attorney  and  client.  It  is  true  that  it  is  not  necessary  there  should 
be  a  fee  paid,  but  it  is  true  that  the  client  should  consult  the  attorney  in  refer- 
ence to  the  matter  under  such  circumstances  that  the  relation  of  attorney  and 
client  exists,  which  presupposes  some  species  of  employment,  or  desire  to 
employ  the  attorney  about  the  business  about  which  he  is  consulted,  and  this 
is  the  very  ground  upon  which  the  court  proceeds  in  Sargent  v.  Hampden, 
38  Me.  531.  In  that  case  the  court  held  that  even  though  no  fee  was  paid,  yet 
if  there  was  any  expectation  of  future  employment  in  reference  to  the  matter, 
or  a  failure  to  employ  because  the  attorney  would  not  be  employed,  it  was 
enough;  see,  also,  March  v.  Ludlum,  3  Sandf.  Ch.  (N.  T.)  35;  Hunter  i).  Van 
Bomhorst,  1  Md.  504 ;  McManners  v.  State,  3  Head  (Tenn.),  213  ;  and  the  mere 
fact  that  the  counsel  himself  only  regarded  the  communication  as  a  merely 
casual  conversation  is  of  no  account ;  the  real  question  is,  whether  in  point  of 
fact  it  was  a  communication  within  the  rule.  Moore  «.  Bray,  10  Penn.  St. 
519. 

The  idea  that  a  person  can  run  through  a  whole  State  and  talk  about  his 
case  to  every  lawyer  in  it,  with  no  view  to  their  employment,  and  then,  when 
he  has  subsequently  employed  other  attorneys  to  attend  to  his  case,  turn  about 

42 
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and  that  it  is  very  unfit  that  lie  should  be  permitted  to 
state  not  upon  oath,  facts  to  the  jury  which  he  is  after- 
ward to  state  to  them  on  his  oath."     It  appears,  however, 

and  claim  that  the  communications  he  had  made  to  the  other  attorneys  are 
privileged  simply  because  they  are  attorneys,  is  both  preposterous  and  absurd, 
and  contrary  to  all  authority. 

In  Coon  V.  Swan,  30  Vt.  6,  what  seems  to  be  the  true  rule,  and  the  rule  gen- 
erally adopted  by  the  courts  in  reference  to  such  matters,  was  laid  down  thus  : 
"  In  order  to  render  communications,  from  a  party  to  an  attorney  privileged 
from  being  disclosed  in  evidence  by  the  latter,  they  must  be  of  a  professional 
and  confidential  character,  and  the  attorney  must  be  acting  for  the  time  being 
in  the  character  of  legal  adviser,  or  the  party  must  lume  good  reason  to  suppose 
he  is  so  acting."  In  that  case  there  was  no  employment,  but  a  neighbor  of  the 
attorney  was  endeavoring,  without  any  suit  in  court,  to  obtain  from  an  insur- 
ance company  the  amount  of  a  loss  he  had  sustained.  There  was  nothing  said 
by  either  party  about  his  being  engaged  in  any  litigation  that  might  result, 
nor  was  any  thing  paid  for  his  services,  nor  was  there  any  expectation  on  his 
part  to  charge  any  thing  therofor.  The  court  held  that  the  relation  of  attorney 
did  not  exist,  and  that  the  communications  in  reference  to  the  fire  made  during 
this  period  were  not  privileged.  See,  also,  Thompson  v.  Kelbourne,  28  Vt. 
750  ;  Alderman  v.  People,  4  Mich.  414  ;  Thompson  s.  Wilson,  29  Ga.  539. 

In  Whitney  o.  Barney,  30  N.  Y.  330,  the  court  held  that  the  privilege  should 
be  restricted  to  professional  communications  of  clients  having  relation  to  some 
^uit  or  j  udicial  proceeding,  either  existing  or  p,nticipated,  and  must  be  restricted 
to  confidential  communications,  and  could  not  be  extended  to  cover  communi- 
cations made  in  the  presence  of  both  parties  to  the  suit,  and  this  would  un- 
doubtedly be  the  rule  as  to  comm  unications  made  in  the  presence  of  third  per- 
sons who  are  not  connected  with  the  litigation  by  interest  or  as  witnesses,  as 
such  communications  cannot  in  any  sense  be  regarded  as  confidential.  See 
Gallagher  v.  Wilson,  23  Cal.  331.  But  this  is  always  a  question  for  the  court 
to  determine.    Hull  ii.  Lyon,  27  Mo.  570.  ^ 

The  relation  of  attorney  and  client  must  exist.  The  mere  fact  that  a  com- 
munication is  made  by  one  to  an  attorney  where  no  employment  exists,  where 
the  attorney  has  not  been  retained,  and  where  the  party  has  not  paid  or  does 
not  expect  to  pay  any  thing,  does  not  make  the  communication  a  privileged 
one.  Thus,  where  a  grantee  of  land  obtained  by  fraud,  by  the  advice  of  an 
attorney  employed  him  to  draw  a  deed  of  it  to  a  third  party,  and  subsequently 
the  grantor  and  grantee  in  the  deed  so  drawn  by  him,  in  a  conversation  in  his 
presence,  disclosed  facts  showing  the  conveyance  to  be  a  fraud,  and  that  the 
whole  transaction  was  in  bad  faith,  it  was  held  that,  although  both  parties 
supposed  that  the  attorney  could  not  be  called  upon  to  testify  to  such  disclos- 
ures, and  one  of  them  said  to  him  on  the  occasion  that  he,  being  an  attorney, 
could  not  be  called  as  a  witness  again.st  him,  it  was  held  in  an  action  to  set 
aside  the  conveyance,  the  attorney  could,  against  the  objection  of  the  defend- 
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that  in  a  case  of  JR.  v.  Milne,  reported  in  a  note  to  M.  v. 
Brice,  Lord  Ellenborougli  held,  that  a  prosecutor  who 
waived  his  right  to  give  evidence  was  not  even  then  enti- 

ants,  testify  to  Ms  advice  and  to  their  conversation.  Dunn  «.  Amos,  14  Wis. 
106  ;  Sitzar  ».  Wilson,  4  Ired.  (N.  C.)  501. 

In  Satterlee  v.  Bliss,  36  Cal.  489,  the  court  held  that  only  those  communicar 
tious  could  be  regarded  as  privileged  which  were  made  by  the  client  in  the 
course  of  and  for  the  purpose  of  his  employment,  and  that  he  was  obliged  to 
state  by  whom  he  was  employed. 

In  Marsh  v.  Home,  36  Barb.  (N.  T.)  649,  it  was  held  that,  in  order  to  make 
the  statements  made  to  an  attorney  by  a  person  privileged,  they  must  be  made 
with  the  object  and  purpose  of  6bia.vo.xag prof essionul  advice.  In  that  ease  the 
attorney  had  formerly  been  employed  by  the  party  to  prosecute  a  claim  foV 
him,  and  was,  at  the  time  when  the  communication  was  made,  also  employed 
by  him  as  attorney  in  another  suit ;  but  the  suit  in  relation  to  which  the  com- 
munications were  made  had  been  ended  over  two  years  before,  and  a  judgment 
obtained  which  had  been  assigned.  The  court  held  that  communications  made 
in  reference  to  the  judgment  under  such  circumstances  could  not  be  regarded 
as  privileged. 

In  order  to  be  protected,  the  communications  must  be  made  to  an  attorney, 
and  communications  made  to  a  pettifogger  or  one  who  has  not  been  admitted  to 
the  har,  although  the  client  supposed  he  had  been,  are  not  protected.  Sample 
v.  Frost,  10  Iowa,  266. 

In  Flack's  Admrs.  v.  Neill,  26  Tex.  273,  the  court  say  :  '■  A  communication, 
in  order  to  be  privileged,  as  made  in  professional  confidence,  must  have  been 
made  to  a  person  who  was  acting  for  the  time  being  in  the  character  of  legal 
adviser  of  the  person  who  made  it,  and  must  also  have  been  made  for  the  pur- 
pose of  obtaining  professional  aid  or  advice  in  the  matter  to  which  the  commu- 
nication related. 

In  Lynda  •».  McQ-regor,  13  Allen  (Mass.),  172,  the  court  held  that  a  communi- 
cation made  to  an  attorney  at  law,  by  a  person  not  a  client,  seeking  legal  ad- 
vice, is  not  privileged. 

Neither  can  an  attorney  be  compelled  to  produce  or  disclose  the  contents  of 
an  answer  verified  by  a  client  since  deceased,  and  left  with  him  to  be  filed  or 
not  as  he  should  think  best,  and  which  he  had  not  filed.  Neal  v.  Patten,  47 
Ga.  73.  But  if  no  discretion  had  been  given  him  in  reference  to  the  filing  of 
the  paper,  he  would  have  been  compelled  to  produce  the  answer,  as  if  it  was 
drawn  with  the  purpose  of  being  filed,  and  with  no  discretion  in  himself  in 
reference  to  its  filing,  it  could  in  no  sense  be  regarded  as  a  privileged  docu- 
ment, any  more  than  a  will  or  any  other  paper,  the  very  purpose  of  which  was 
that  others  might  know  the  contents  in  due  time. 

Where  a  foreigner,  unable  to  speak  the  language  of  the  country  in  which  he 
is  about  to  bring  an  action,  employs  an  interpreter  to  interpret  between  him 
and  his  attorney,  the  attorney  cannot  be  compelled  to  state   what   was  said 
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tied  to  address  the  jury.  The  true  ground  of  the  practice 
unquestionably  is,  that,  in  contemplation  of  law,  the  suit 
is  the  suit  of  the  crown,  and  the  prosecutor  no  more 

by  the  interpreter  in  his  statement  of  the  client's  claim  to  him.  Maas  v. 
Black,  7  Ind.  202.  This  privilege  does  not  extend  to  cases  where  the  attorney 
and  client  both  engage  in  the  commission  of  wrongful  acts.  Dudley  b.  Beck, 
3  Wis.  274 ;  as  where  they  conspired  that  the  attorney  should  charge  every 
person  for  whom  he  obtained  a  loan  from  his  client  a  certain  per  cent  for  his 
services,  which  was  more  than  the  legal  rate  of  interest,  the  greater  part  of 
which  was  to  go  to  the  client.  Id.  This  privilege  extends  only  to  communi- 
cations, and  does  not  extend  to  acts  done  in  the  attorney's  presence.  Patten  v. 
Moor,  9  Foster  (N.  H.),  163 ;  as  to  the  alteration  or  execution  of  a  document  in 
His  presence.  Id. ;  Covenay  v.  Tannahill,  1  Hill  (N.  T.),  33.  See  also  McDougal 
'  «.  Lane,  18  Ga.  444 ;  nor  does  it  extend  to  communications  made  in  the  pres- 
ence of  all  the  parties  to  the  suit.  Britton  «.  Lorenz,  45  N.  Y.  51 ;  Corbett  a. 
Gilbert,  34  Ga.  454;  Carr  v.  Wild,  4  Green  (N.  J.),  319  ;  nor  to  communications 
made  by  the  client  to  third  persons  in  the  presence  of  the  attorney,  or  derived 
from  other  sources  than  the  client.  Chilcothe,  &c. ,  Co.  «.  Jameson,  48  111.  281. 
Thus  in  Woodruff  i>.  Huron,  32  Barb.  (N.  Y.)  557,  it  was  held  that  an  attorney 
was  obliged  to  testify  as  to  what  occurred  between  his  client  and  a  person  to 
whom  he  was  loaning  money,  in  reference  to  the  rate  of  interest ;  nor  when  he 
himself  is  a  party  to  the  transaction,  as  where  he  is  summoned  as  a  garnishee, 
he  will  be  compelled  to  disclose  whether  he  has  not  received  from  his  client 
certain  funds  in  trust  to  pay  a  certain  percentage  to  such  of  his  creditors  as 
would  accept  the  same  in  full  satisfaction  of  their  demands  against  him. 
Jeanes  v.  Freidenberg,  3  Penn.  L.  J.  Rep.  199  ;  nor  to  what  he  has  seen.  Thus 
an  attorney  who  was  called  to  make  a  will  for  a  person  was  held  competent  to 
testify  to  that  person's  mental  condition.  Daniel  «.  Daniel,  39  Penn.  St.  191  • 
and  this  has  been  held  to  apply  to  the  case  of  a  fraudulent  deed  which  the 
attorney  saw  his  client  sign  and  to  which  he  was  himself  an  attesting  witness. 
Duiiin  v.  Smith,  Peake's  Cas.  108,  and  to  a  bill  or  answer  in  chancery  which 
was  sworn  to  in  his  presence.  In  either  of  these  cases  or  any  other  of  a  similar 
character,  he  may  be  called  to  prove  the  execution,  but  not  the  contents  of  the 
instrument.  BuUer's  N.  P.  284  ;  Jupp  i).  Andrews,' Cowp.  846.  When  the 
privilege  attaches,  it  extends  to  all  communications  made  by  the  client  in  all 
cases  in  which  he  applies  to  his  counsel  for  aid  in  the  line  of  his  profession. 
Johnson  «.  Sullivan,  33  Mo.  474 ;  even  to  communications  made  in  reference  to 
the  subject-matter  of  an  affidavit  which  the  attorney  is  retained  to  draw 
Williams  ».  Fitch,  18  N.  Y.  546 ;  and  does  not  cease  with  the  attorney's  retire- 
ment from  the  cause.  Andrews  «.  Thompson,  1  Houston  (Del.),  532.  So  it  is 
held  that  the  privilege  extends  to  communications  made  by  the  attorney  to 
one  to  whom  he  applies  to  become  surety  for  his  client  in  detailing  the  case  to 
him.  Blunt  v.  Trents,  Anthon's  N.  P.  (N.  Y.)  180.  So  it  has  been  held  that 
one  holding  a  paper  delivered  to  him  by  his  client  is  not  compelled  to  produce 
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interested  in  it  than  any  *otlier  witness.'     Pat-  ^  ^ 

.       .        r    262 1 
teson,  J.,  in  tlie  case  we  are  now  considering,  '-        ''  -^ 

took  the  view  of  the  defendant's  counsel,  and  made  the 

•  3  Rol.  Abr.  685,  "  Testimonies,"  pi.  5 ;  JJ.  v.  Brice,  3  B.  &  A.  606. 

it  before  the  grand  jury  as  evidence  against  his  client.  Anonymous,  8  Mass. 
370  \but  it  seems  that  the  attorney  can  be  compelled  to  produce  any  paper 
which  the  client  could  be  compelled  to  produce^  Andrews  v.  R.  R.  Co.,  14  Ind. 
169;  Ex  parte  Maulsby,  13  Md.  635.  See  also  People  «.  Sheriff  of  N.  Y.,  39 
Barb.  (N.  T.)  633.  Terms  of  compromise  offered  by  an  attorney  for  his  client 
are  not  regarded  as  privileged  and  must  be  disclosed.  McTavish  v.  Denning, 
Anthon's  N.  P.  (N.  Y.)  113 ;  even  though  it  is  proposed  if  the  terms  of  the 
compromise  are  carried  out  the  attorney  making  the  proposal  shall  act  as  attor- 
ney for  both  parties.  McLean  «.  Clark,  47  Ga.  34.  So  it  is  held  that  an 
attorney  who  was  employed  to  draw  up  a  will  may  be  called  to  testify  to  its 
contents,  when  the  will  is  lost,  and  that  such  evidence  cannot  be  regarded  as 
a  violation  of  the  privilege,  as  it  was  intended  by  the  client  that  the  contents 
of  the  instrument  should  be  known,  at  least,  after  his  decease.  Graham  «. 
O'Fallon,  4  Mo.  338;  Blackburn  «.  Crawfords,  3  Wall.  (TJ.  S.)  175. 

This  privilege  does  not  extend  to  a  combination  between  attorney  and  client 
to  prevent  the  court  from  compelling  the  production  of  papers  important  to 
the  trial ;  People  «.  Sheriff  of  New  York,  39  Barb.  (N.  Y.)  633  ;  and  where  such 
papers  are  necessary  for  the  purpose  of  identification,  to  that  extent,"  even  if 
the  attorney  was  privileged  from  testifying  to  their  contents,  he  can  be  com- 
pelled to  produce  them,  and  is  guilty  of  contempt  if  he  refuses ;  and  if  the 
papers  are  in  court,  the  client  can  be  compelled  to  produce  them  ;  People  v. 
Sheriff  of  New  York,  ante  ;  Dudley  ®.  Beck,  3  Wis.  374 ;  nor  to  communica- 
tions made  by  one  to  his  attorney  who  is  seeking  professional  advice  or  assist- 
ance to  enable  him  to  forge  a  contract,  and  an  attorney  can  be  compelled  to 
disclose  such  communications  ;  People  i>.  Blakeley,  4  Parker's  Cr.  Rep.  (N.  Y.) 
176 ;  see,  also.  Brown  v.  Foster,  40  Eug.  Law  &  Eq.  353,  where  an  attorney  was 
held  admissible  to  testify  whether  an  entry  in  a  day-book  used  against  his  client 
on  a  charge  of  embezzlement,  had  not  been  surreptitiously  made  therein  by 
his  client ;  Patten  v.  Moor,  9  Foster  (N.  H.),  163  ;  but  see  Dietrich  v.  Mitchell, 
43  111.  40,  where  it  was  held  that  an  attorney  was  not  bound  to  testify  whether 
a  certain  guaranty  was  written  above  the  payee's  name  and  in  a  different 
handwriting  on  the  back  of  a  note,  was  there  when  it  was  placed  in  his  hands 
for  collection  ;  also  Gray  v.  Fox,  48  Mo.  570,  where  it  was  held  that  an  attorney 
toill  not  be  permitted  to  testify  as  to  the  appearance  and  condition  of  a  deed  of 
trust  and  the  trust  notes  at  the  time  when  they  were  exhibited  to  him  on  the 
occasion  of  his  employment  for  the  purpose  of  foreclosing  the  deed.  An 
attor^iey  must  actually  bo  retained  by  the  party,  or  the  privilege  does  not 
attach.  Thus,  where  the  opposite  party  made  disclosures  to  an  attorney  for 
the  other  side  after  he  had  been  retained  on  the  other  side,  it  was  held  that 
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rule  absolute ;  saying  that  he  did  not  think  the  course  of 
proceeding  adopted  at  the  trial  was  proper,  or  consistent 
with  the  due  administration  of  justice  :  that  the  evidence 

such  disclosures  were  not  privileged,  although,  made  when  he  expected  to 
retain  him,  and  with  that  view.  Thompson  v.  Wilson,  39  Gta.  539.  But  contra 
see  Sargent  v.  Hampden,  38  Me.  581 ;  and  in  Georgia  by  statute,  an  attorney  is 
made  an  incompetent  witness  against  his  client  as  to  matters  communicated  to 
him.     Causey  i>.  Wiley,  37  Ga.  444. 

It  has  been  held  that  an  attorney  who  is  collecting  a  claim  which  has  been 
assigned  by  his  client  may  be  compelled  to  testify  that  he  acted  on  behalf  of 
such  client,  and  that  the  latter  forbade  him  to  pay  over  the  proceeds  to  the 
assignee ;  Mulford  v.  Muller,  3  Abb.  (N.  T.  Ct.  of  App.)  330 ;  nor  does  the 
privilege  extend  to  a  conveyancer  even  though  he  is  an  attorney,  if  no  advice 
is  sought,  and  he  may  be  called  upon  to  testify  as  to  what  occurred  in  relation 
to  the  transaction.  In  re  Bellis,  3  Ben.  (U.  S.)  386 ;  Borum  i).  Fauts,  15  Ind.  50 ; 
Matthews'  Estate,  5  Penn.  L.  J.  Rep.  149 ;  Eager  ■».  Shindler,  29  Cal.  47  ;  Ran- 
dall V.  Yates,  48  Miss.  683 ;  De  Woolf  v.  Strander,  26  111.  335 ;  but  see  Rogers 
V.  GrifBn,  64  Barb.  (N.  T.)  373,  where  the  attorney  was  asked  whether  the 
deed  was  read  over  to  the  grantees,  and  whether  the  question  was  raised 
whether  the  grantees  would  be  personally  liable  on  the  deed,  and  the  court 
held  that  the  admission  of  the  evidence  was  error,  for  which  a  new  trial  was 
granted. 

So  it  'is  held  that  an  attorney  may  be  compelled  to  answer  as  to  who  his  client 
was,  when  the  relation  began,  and  when  it  closed,  and  what  amount  was  paid 
to  him;  Shaughnessy  i>.  Fogg,  15  La.  Ann.  830  ;  Gower  v.  Emery,  6  Shep.  (Me.) 
79;  DeWittD.  Perkins,  32  Wis.  473;  Satterlee«.  Bliss, 36  Cal.  489;  also  through 
whose  agency,  in  what  manner  and  at  what  time  he  was  retained ;  but  when  he 
states  upon  oath  that  he  cannot  answer  questions  put  to  him  without  disclos- 
ing matters  confided  to  him  by  his  client,  or  advice  given  by  him  to  his  client 
concerning  business  about  which  he  was  retained,  he  should  be  excused  from 
testifying.  Shaughnessy  v.  Fogg,  ante  ;  Martin  e.  Anderson,  21  Ga.  301.  But 
he  cannot  be  compelled  to  state  whether  he  is  employed  to  bring  the  suit  for 
the  individual  benefit  of  his  client.  •  Stephens  v.  Mattox,  37  Ga.  389. 

In  Mandeville  v.  Guernsey,  38  Barb.  (N.  Y.)  335,  it  was  held  that  an  attorney 
who  had  appeared  for  a  prisoner  on  trial  for  a  crime,  who  was  acquitted,  was 
not  privileged  from  testifying  as  to  communications  made  to  him  by  the  pris- 
oner after  his  acquittal  and  when  the  whole  business  was  ended.  So  in  Wil- 
liams V.  Benton,  13  La.  Ann.  91,  it  was  held  that  an  attorney  could  not  be 
excused  from  testifying  to  the  contents  of  a  deed  left  with  him  by  one  after 
the  relation  of  attorney  and  client  had  ceased. 

Third  persons  who  overhear  a  confidential  communication  between  an  attor- 
ney and  client  may  testify  to  it.  Hay  d.  Morris,  13  Gray  (Mass.),  519,  although 
a  son  of  the  attorney ;  Goddard  ii.  Gardner,  28  Conn.  173  ;  but  an  interpreter, 
agent  or  a  clerk  in  the  attorney's  office  cannot  be  called ;  Du  Burre  v.  Livette, 
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of  the  attorney  ought  not  to  have  been  received,  and  that, 
having  been  received,  there  ought  to  be  a  new  trial.  In 
a  subsequent  case  of  Dunn  v.  Packwood,  also  in  the  Bail 

Peake,  78;  Andrews  ».  Solomon,  1  Pet.  C.  C.  (U.  S.)356;  Parkins  v.  Harkshaw, 
2  Starkie,  339  ;  Haverly  v.  French,  8  Wend.  (N.  Y.)  837 ;  Taylor  «.  Foster,  3  C. 
&  P.  195  ;  Rex  b.  Upper  Boddington,  8  D.  &  R.  783 ;  Parker  «.  Carter,  4  Munf. 
(Va.)  337  ;  Sibley  «.  Waffle,  16  N.  Y.  180  ;  Laudsberger  ®.  Gorham,  5  Cal.  450, 
to  the  contrary. 

As  to  whether  an  attorney's  clerk  may  be  called  to  testify  to  communica- 
tions made  by  a  client  to  the  attorney  in  his  hearing  and  presence  is  not  defi- 
nitely settled.  In  New  York  it  is  held  that  he  cannot  be,  as  will  be  seen  by 
reference  to  Sibley  «.  Waffle,  16  N.  Y.  189 ;  Pomer  «.  Kent,  1  Cow.  (N.  Y.) 
173,  and  Haverly  v.  French,  3  Wend.  (N.  Y.)  337;  but  in  Andrews  «.  Solomon, 
1  Pet.  C.  C.  (U.  S.)  356,  it  was  held  that  the  privilege  does  not  extend  to  the 
clerk,  and,  although  the  matter  has  undergone  much  discussion,  and  has  been 
variously  decided  in  the  English  courts,  it  seems  to  be  now  well  established 
there  that  the  privilege  extends  to  the  clerk  as  well  as  to  the  attorney.  Tay- 
lor 11.  Forster,  3  C.  &  P.  195 ;  Rex  «.  Upper  Boddington,  8  Dowl.  &  R.  726;  1 
Phillips  on  Bv.  163. 

A  letter  written  by  a  client  to  his  attorney,  complaining  of  the  course  pur- 
sued by  him,  and  stating  that  he  has  consulted  with  another  lawyer,  with  a 
view  of  bringing  the  lawyer  to  whom  the  letter  is  addressed  to  a  settlement, 
is  not  a  privileged  communication.  Laflin  «.  Harrington,  1  Black  (U.  S.),  326. 
An  attorney  may  be  required  to  testify  as  to  the  name  in  which  he  brought  an 
action,  the  persons  to  whom  he  paid  the  money  collected,  and  by  whose  orders 
or  direction  he  so  paid  it.    Fulton  «.  Maccraken,  18  Md.  538. 

So  he  may  be  called  upon  to  testify  as  to  what  a  certain  witness  swore  to  on 
a  trial  of  his  client's  cause.  Com.  v.  Goddard,  14  Gray  (Mass.),  403.  So  as  to 
what  has  been  said  to  him  by  his  client  in  reference  to  other  matters  when  not 
acting  as  his  attorney.  Wilson  v.  Goodlove,  34  Mo.  337.  So  an  attorney  may 
be  called  to  prove  a  bargain  made  between  his  client  and  one  to  whom  he  was 
lending  money  on  a  mortgage.  Prouty  ».  Eaton,  41  Barb.  (N.  Y.)  409;  Milan 
t.  State,  24  Ark.  346.  So  he  may  be  called  as  a  witness  against  his  client  in 
reference  to  matters  that  have  come  to  his  knowledge  from  other  sources  than 
from  his  client.  Hunter  b.  Watson,  13  Cal.  363.  So  he  may  testify  to  such 
communications,  if  called  upon  to  do  so  by  his  client,  if  they  are  relevant; 
Riddles  v.  Aiken,  29  Mo.  458 ;  but  the  disclosure  will  be  restricted  to  the  mat- 
ters to  which  his  attention  was  called  on  the  examination  in  chief,  and  he  can- 
not be  called  upon  for  any  other  communications,  as  the  privilege  continues  as 
to  all  matters  as  to  which  it  is  not  expressly  waived.  Valiant  ».  Dodemead,  3 
Atk.  534;  Phillips  on  Ev.  163. 

It  is  not  essential  that  a  suit  should  be  pending;  or  that  there  should  be  a 
regular  retainer,  or  a  fee  paid,  but  the  relation  of  attorney  and  client  must  ex- 
ist, and  the  communication  must  be  in  a  professional  character,  and  in  relation 
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Court,'  a  rule  for  a  new  trial  was  moved  for  on  the  ground 
that  the  plaintiff's  attorney  had  acted  as  an  advocate  in 
the  cause,  and  had  then  irregularly  given  evidence  as  a 
witness :  on  showing  cause,  the  case  of  Stones  v.  Byron 
was  referred  to,  but  sought  to  be  distinguished  in  this 

1  11  Jurist,  34^;  1  B.  C.  R.  313 ;  S.  C.  nom.  Dmne  v.  Packwood,  4  D.  &  L.  395, 
note  (h) :  Hil.  1847. 

to  some  right  or  interest  of  the  client,  and  does  not  apply  to  abstract  legal 
opinions  on  general  questions  of  law.  Mannus  v.  State,  3  Head  (Tenn.),  313. 
So  in  an  action  between  attorney  and  client,  for  disobedience  of  instructions, 
he  may  disclose  confidential  communications  made  to  him  by  his  client.  Nave 
i>.  Baird,  12  Ind.  318.  But  see  Dowell  i.  Dowell,  3  Head  (Tenn.),  503,  where  it 
was  held  that  when,  by  the  admissions  of  a  client,  a  champertous  contract  be- 
tween him  and  his  attorney  was  found,  the  attorney  could  not  be  called  to  con- 
tradict it.     Quere,  why  not  1 

Advice  given  by  an  attorney  to  a  client  is  privileged ;  thus,  in  Higbee  v. 
Dresser,  103  Mass.  533,  it  was  held  that  where  an  attorney  for  a  client  who 
was  engaged  in  the  sale  of  intoxicating  liquors  had  advised  his  client  to  get 
a  note  for  the  amount  of  a  bill  of  liquor  he  had  sold,  and  indorse  the  note  to 
an  innocent  third  person  before  its  maturity,  is  a  privileged  communication  to 
which  the  attorney  cannot  be  called  to  testify,  ^at  when  a  party  puts  him- 
self upon  the  stand  as  a  witness,  he  may  be  compelled  to  state  on  cross-exami- 
nation what  communications  he  has  made  to  his  attorney .)i  Waburn  v.  Hen- 
shaw,  101  Mass.  193.  But  see  Babo  v.  Bryson,  31  Ark.  387,  to  the  contrary. 
The  privilege  in  regard  to  such  communications  as  between  attorney  and 
clients  extends  to  both  parties  ;  Hemenway  v.  Smith,  38  Vt.  701 ;  but  where 
there  is  no  retainer  and  nothing  to  show  that  the  party  who  sought  advice, 
sought  it  with  any  view  to  regulate  his  future  contract  in  regard  to  a  pending 
or  expected  litigation,  the  communication  cannot  be  said  to  be  privileged ; 
Thompson  «.  Kilborne,38  Vt.750  ;  it  must  be  a  communication  made  to  the  wit- 
ness by  a  party  or  client  as  his  legal  adviser,  and  for  the  purpose  of  obtaining 
his  legal  advice  and  opinion  relative  to  some  legal  right  or  obligation.  Alder- 
man V.  People,  4  Mich.  414. 

Where  two  parties  having  business  relations  select  the  same  attorney  and 
make  communications  to  him  about  the  same  in  the  presence  of  each  other, 
they  are  treated  as  waiving  the  privilege  as  to  such  communications,  and 
either  party  may  call  the  attorney  as  a  witness  to  testify  to  what  was  said 
by  others  relative  to  the  transaction  when  both  were  present.  Parish  v.  Gates, 
39  Ala.  354.  See,  also,  Rice  «.  Rice,  14  B.  Mour.  (Ky.)  417,  where  an  attorney, 
who  had  been  employed  by  two  defendants  in  the  same  suit,  was,  in  a  suit 
between  the  two,  held  a  competent  witness  as  to  disclosures  made  to  him  by 
the  other  in  the  presence  of  the  other. 
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way,  that  in  the  actual  case  the  attorney  simply  opened 
his  client's  case  and  then  presented  himself  as  a  witness, 
and  did  not  comment  on  the  evidence  offered  by  the  other 
party,  as  was  done  in  Stones  v.  Byron.  Erie,  J.,  however, 
made  the  rule  absolute,  saying,  "I  think  it  a  very  ob- 
jectionable proceeding  on  the  part  of  an  attorney,  to  give 
evidence  when  acting  as  advocate  in  the  cause."  In  the 
report  in  the  Bail  Court  Reports,  he  is  said  to  have  added, 
"This  principle  was  acted  on  by  the  late  Lord  Tenterden, 
and  I  think  it  is  sound."  It  will  be  observed  that  both 
these  cases  are  the  decisions  of  single  Judges,  whose 
language  falls  short  of  laying  down  as  a  universal  rule, 
that  under  no  circumstances  whatever  can  a  counsel  or 
advocate  be  examined  as  a  witness  in  a  cause  in  which 
he  is  acting  as  such.  It  would,  we  apprehend,  be  im- 
possible to  support  such  a  position,  for  there  are  cases 
in  which  the  advocate  might  be  the  sole  repository  of 
the  most  important  evidence :  and  it  is  no  answer  to 
*this  to  say,  that  if  aware  of  that  fact  he  ought  p  ^^  o^o  i 
to  decline  to  act  professionally  in  the  cause ;  "- 
for  it  not  unfrequently  happens,  especially  in  criminal 
courts,  that  facts  bearing  most  powerfully  on  the  issue 
appear  relevant  in  the  course  of  a  trial,  though  at  its 
commencement  it  was  impossible  to  foresee  their  relevancy. 
Suppose  an  indictment  for  a  murder  at  A.,  to  which  the 
defense  set  up  is  a  false  alibi,  that  the  accused  was  on 
that  day  and  hour  in  a  certain  room  in  a  certain  house  at 
B. ;  the  counsel  for  the  prosecution  may  have  been  alone 
in  that  room  at  that  day  and  hour,  and  may  know  of  his 
own  knowledge  that  the  accused  was  not  then  there ;  is 
his  evidence  to  be  excluded?  These  cases,  however,  of 
Stones  V.  Byron  and  Dunn  v.  Pachwood,  taken  at  the 
strongest,  only  sbow  that  an  advocate  is  not  a  competent 
43 
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witness /or  nis  client,  and  leave  untouclied  tlie  question 
whetlier  he  is  competent  for  the  other  side.  Now  it 
would  be  very  dangerous  to  allow  a  party  who  knows 
that  important,  perhaps  the  only  important,  evidence 
against  him  will  be  given  by  an  advocate,  to  shut  that 
person's  mouth  by  retaining  him  as  his  counsel ;  and  if 
it  be  said  that  no  counsel  should  accept  the  retainer 
under  such  circumstances,  the  answer  is,  that  the  question 
is  not  what  the  honor  of  the  bar  exacts,  but  what  the  law 
will  allow.  Professional  privileges  may  be  abused,  and 
the  supposed  impeccability  of  every  member  of  a  numer- 
ous profession  is  an  unsafe  basis  of  legislation.  Besides, 
it  may  be  as  well  to  remark,  that  under  the  old  law, 
previous  to  the  6  <fe  7  Vict.  c.  85,  when  an  interest  in  the 
event  of  the  suit  was  ground  for  the  rejection  of  a  wit- 
ness, the  rule  did  not  apply  to  a  case  where  the  interest 
was  fraud/wlently  acquired  in  order  to  create  incompe- 
tency.' 

§  185.  Nor  is  this  matter   so  barren  of  authority  as 
appears  to  have  been  assumed  in  the  two  cases  decided 

r  *  264  1  *^^  *^^  "^^^■^  Court.  In  Bacon's  Abridgment, 
L  J  Evidence,  A.  3,  it  is  said,  "  The  inconveniency 

would  be. very  great  if  a  counsel  were  not  at  all  to  be 
made,  use  of  as  a  witness ;  for  by  this  means  every  such 
person's  evidence  may  be  taken  off  by  giving  him  a  fee." 
In  Outs  V.  Pickering^  the  court  laid  down  obiisT,  that 
with  respect  to  competency  to  bear  testimony  the  same 
law  was  of  an  attorney  or  counsel.  And  Sir  John 
Hawles,  in  his  observations  on  the  State  Trials  in  1  Jac. 
II.,'  tells  us,  "Every  man  knows  that  a  counsel  has  been 

'  Ph.  &  Am.  144.  8 11  Ho.  St.  Tr.  459. 

'  1  Ventr.  197. 
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enforced  to  give  evidence  against  Ms  client,  provided  it 
be  not  of  a  secret  communication  to  him  by  his  client." 
The  same  is  stated  in  the  book  called  "  Trials  per  Pais : "  ' 
and  in  the  cases  of  Wald/ron  v.  TFiaw'^"  and  Sparke  v. 
Middleton,^  counsel  who  had  been  employed  by  a  party 
were  examined.  There  can  be  no  doubt  that,  to  call  an 
advocate  in  the  cause  as  a  witness  is  most  objectionable, 
and  should  be  avoided  whenever  possible ;  but  we  appre- 
hend that  a  judge  has  no  right  in  point  of  lorn  to  reject 
him ;  although,  if  the  court  above  think  that  under  all 
the  circumstances  any  practical  mischief  has  resulted 
from  the  reception  of  such  a  witness,  they  may,  in  their 
discretion,  grant  a  new  tiial,  if  not  as  matter  of  right,  at 
least  as  matter  of  judgment. 

§  186.  These  views  are  confirmed  by  the  case  of 
Cohlett  V.  Hudson.'  After  the  14  &  15  Vict.  c.  99, 
had  allowed  parties  to  a  suit  to  be  witnesses,  inasmuch 
as  all  persons  who  sue  or  defend  in  a  court  of  justice 
may,  if  so  disposed,  conduct  their  own  causes  without 
legal  assistance,  it  became  clear  that  the  question,  whether 
a  person  who  so  conducts'  his  own  cause  can  also  be 
a  witness  in  it,  must  soon  present  itself  for  decision  ; 
*and  the  point  at  length  arose  in  the  case  re-  r*2«K  i 
ferred  to.     At  the  trial  before  Lord  Campbell,  ^  J 

C.  J.,  the  plaintifE,  who  sued  in  form^  pauperis,  conducted 
his  cause  in  person.  The  Lord  Chief  Justice  told  him 
that  if  he  addressed  the  jury  as  an  advocate,  he  could 
not  be  permitted  to  give  evidence  as  a  witness.  The 
plaintifiE  elected  to  act  as  advocate,  and  not  as  a  witness. 

'  Page  385. 

»  Sty.  449. 

» 1  Keb.  505.    See,  also,  Mar.  83,  pi.  136. 

*  1  Ell.  &  Bl.  11. 
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A  verdict  having  been  given  for  tlie  defendant,  a  rule 
was  obtained  for  a  new  trial,  on  the  ground  that  the 
above  riding  was  erroneous.  This  rule  was  argued  be- 
fore Lord  Campbell,  C.  J.,  Coleridge,  Wightman  and 
Erie,  JJ.,  and  after  time  taken  to  consider,  the  following 
judgment  was  delivered  by  Lord  Campbell :  "  We  are  of 
opinion  that  the  rule  for  a  new  trial  should  be  made 
absolute,  on  the  ground  that  the  plaintiif  was  improperly 
told  he  could  not  be  permitted  to  address  the  jury  as  his 
own  advocate,  without  agreeing  to  waive  his  right  to  be 
examined  as  a  witness  in  his  own  behalf.  We  are  fully 
aware  of  the  inconvenient  consequences  which  must  fol- 
low from  a  party  to  a  suit  being  alternately  during  the 
trial  advocate  and  witness ;  and  we  express  our  strong 
disapprobation  of  such  a  practice.  But  we  cannot  say 
that  the  judge  at  nisi  prius  has  at  present  sufficient 
authority  to  prevent  it.  Before  the  recent  statute  (14  & 
15  Vict.  c.  99),  the  party  had  a  right  to  conduct  his  own 
cause  in  person,  although  he  could  not  be  his  own  wit- 
ness ;  and  by  that  statute  (sect.  2)  he  is  rendered  '  com- 
petent and  compellable  to  give  evidence'  as  a  witness, 
without  any  abridgment  of  his  former  right  to  act  as  his 
own  advocate.  We  must  be  careful  that  we  do  not 
abridge  the  rights  conferred  on  suitors  by  common  or 
statute  law,  while  we  are  acting  merely  on  views  of 
policy  and  expediency,  with  respect  to  which  different 
judges  may  form  different  opinions.  It  was  stated,  at 
the  trial,  that  verdicts  had  several  times  been  set  aside, 
on  the  sole  ground  that  the  same  person  had  been  per- 

r  *  9ftft  1  "^^^^^^  ^^  ^^^  ^^  advocate  and  *to  be  examined 
^  "  -^  as  a  witness ;  but  when  the  cases  alluded  to  are 
examined,  it  will  be  found  that  the  rigid  rule  contended 
for  is  not  laid  down  in  them.     In  Stones  v.  Byron,  4  D.  <fe 
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L.493,  upon  a  trial  before  the  sheriff,  aa  attorney  having 
addressed  the  jury  as  advocate  for  the  plaintiff  and  then 
been  examined  as  a  witness  for  him,  Patteson,  J.,  ob- 
served :  '  I  must  say  that  I  do  not  think  that  such  a  course 
of  proceeding  is  proper,  or  consistent  with  the  due  admin- 
istration of  justice.  It  seems  to  me,  therefore,  that  his 
evidence  ought  not  to  have  been  received,  and  having 
been  received,  that  there  ought  to  be  a  new  trial.'  But 
there  the  evidence  had  been  received  after  the  defend- 
ant's case  was  closed,  and  'after  the  plaintiff's  advocate 
had  replied;  and  this  irregularity,  testifying  that  the 
undersheriff  who  presided  was  unduly  influenced,  ap- 
pears to  have  been  a  ground  of  the  decision.  In  Deome 
V.  Packwood,  4  D.  <fe  L.  395,  note  (V)  (very  shortly 
reported  in  a  note  to  Stones  v.  Byron,  4  D.  <fe  L.  393), 
which  was  likewise  a  trial  before  the  sheriff,  the  plain- 
tiff's attorney,  after  addressing  the  jury  as  advocate,  was 
examined  as  a  witness ;  and  Erie,  J.,  granted  a  new  trial 
on  this  ground,  but  without  laying  down  a  general  rule 
on  the  subject,  or  professing  to  extend  the  authority  of 
/Stones  V.  Byron.  In  H.  v.  Brice,  2  B.  &  A.  606,  it  was 
laid  down  that,  on  the  trial  of  an  indictment  for  perjury, 
the  prosecutor  shall  not  be  admitted  to  address  the  jury ; 
the  couji;  observing:  'the  prosecutor  may  be,  and  gen- 
erally is,  a  witness ;  and  it  is  very  unfit  that  he  should 
be  permitted  to  state,  not  upon  oath,  facts  to  the  jury 
which  he  is  afterward  to  state  to  them  on  his  oath.' 
But  there  the  king  was  to  be  considered  the  party ;  and 
the  private  prosecutor  had  no  right  to  address  the  jury, 
even  if  he  waived  his  right  to  be  examined  as  a  witness. 
It  was  said,  at  the  trial  of  this  cause,  that  since  the  late 
Evidence  Act  (14  &  15  Vict.  c.  99)  passed,  it  had  been 
decided,  both  before  the  chief  justice  of  the  Common 
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Pleas  and  the  cMef  baron  of   the  Exchequer,  that   a 
*party  cannot .  be  permitted  to  act  as  his  own 
•-  -'  advocate  and  to  be  examined  as  his  own  wit- 

ness :  but,  after  diligent  inquiry,  no  such  decision  can  be 
discovered.  The  validity  of  the  rule  contended  for,  is 
rested  on  the  authority  of  the  judge  at  Msi  Prius  to 
regulate  the  procedure  in  a  way  that  may  be  most  con- 
ducive to  the  investigation  of  truth ;  and  the  instance  was 
referred  to  of  an  order  for  the  witnesses  to  leave  the 
court,  with  an  intimation  that  any  witness,  who  remains 
ia  court  or  returns  into  court  before  he  is  called,  shall 
not  be  examined.  But  the  judge  must  be  governed  by 
established  practice  and  the  .general  rules  of  law.  With 
respect  to  ordering  the  witnesses  out  of  court,  although 
this  is  clearly  within  the  power  of  the  judge,  and  he  may 
fine  a  witness  for  disobeying  this  order,  the  better  opinion 
seems  to  have  been  that  his  power  is  limited  to  the  inflic- 
tion of  the  fine,  and  that  he  cannot  lawfully  refuse  to 
permit  the  examination  of  the  witness :  see  CooJcy.  Nether- 
cote,  6  C.  &  P.  741 ;  Thomas  v.  David,  7  Id.  350 ;  R.  v. 
CoUey,  1  Moo.  &,  Mai.  329.  We  may  hope  that,  without 
any  positive  rule  against  a  party  addressing  the  jury  and 
being  examined  as  a  witness  on  oath  on  his  own  behalf, 
a  practice  so  objectionable  is  not  likely  to  spring  up  ;  for 
it  is  not  only  contrary  to  good  taste  and  good  feeling, 
but,  as  it  must  be  revolting  to  the  minds  of  the  jury,  it 
will  generally  be  injurious  to  those  who  attempt  it.  In 
such  a  case  as  the  present  there  is  not  the  smallest  color 
for  resorting  to  it ;  for  the  plaintifiE,  suing  in  f orm4  pau- 
peris, had  counsel  assigned  to  him,  who  must  be  sup- 
posed to  have  been  ready  to  support  at  the  trial  the  cer- 
tificate he  had  given,  that  the  plaintiff  had  a  good  cause 
of  action ;  and  an  offer  was  freely  made  to  the  plaintiff 
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to  postpone  the  trial  till  the  attendance  of  this  gentleman 
could  be  procured.  If  the  practice  does  gain  ground  to 
a  degree  seriously  injurious  to  the  due  administration  of 
justice,  the  legislatiire  may  interfere,  or  the  Judges,  under 
the  authority  vested  in  them,  may  make  a  general  order 
*whereby  it  may  be  prevented  in  future.     But,  J. 

as  the  law  now  stands,  we  think  the  judge  at  l  -^ 

Nisi  Prius  exceeded  his  authority  in  refusing  to  allow  the 
plaintiff  to  be  examined  as  a  witness  on  oath  after 
addressing  the  jury  as  an  advocate;  and  that  upon  a 
new  trial  he  must  be  permitted  to  do  both  if  he  shall  be 
so  inclined."  The  rule  for  a  new  trial  was  accordingly 
made  absolute. 

4.  J'urors. 

§  187.  Next  as  to  the  case  of  jurors.  <^It  is  fully  settled 
that  a  juryman  may  be  a  witness  for  either  of  the  parties 
to  a  cause  which  he  is  trying.^^  And  it  is  essential  that 
this  should  be  so,  as  otherwise  persons  in  possession  of 
valuable  evidence  would  be  excluded  if  placed  on  the 
jury  panel,  and  might  even  be  fraudulently  placed  there 
for  the  purpose  of  excluding  their  testimony.  But  here 
an  important  distinction  must  be  borne  in  mind,  viz.,  the 
difference  between  general  information  and  particular 
personal  knowledge.  A  writer  on  this  subject  states  the 
rule  thus."  "  It  is  now  perfectly  settled  that  a  juror  can- 
not give  a  verdict  founded  on  his  own  private  knowledge ; 
for  it  could  not  be  known  whether  the  verdict  was  accord- 

■  3  Blackst.  Com.  375  ;  Trials  per  Pais,  384 ;  2  Hawk.  P.  C.  c.  46,  s.  17  ;  1  Lill. 
Pract.  Eeg.  553 ;  3  Id.  136 ;  B.  v.  BeaMng,  7  Ho.  St.  Tr.  367 ;  B.  v.  Seath,  18  Id. 
133 ;  Bennet  v.  T?ie  mmdred  of  Hartford,  Sty.  333 ;  Fitzjcmes  v.  Mays,  1  Sid. 
133  ;  ATion.,  1  Salk.  405  ;  B.  v.  Bosser,  7  C.  &  P.  648;  ManUy  v.  Sham,  Car.  & 
M.  361. 

'  1  Stark.  Ev.  543,  3rd  Ed. ;  Id.  816,  4th  Ed.  See  ace.  1  Lill.  Pract.  Beg.  553  ; 
3  Id.  136  ;  6  Ho.  St.  Tr.  1013  (note) ;  18  Id.  133. 
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ing  to  or  against  the  evidence ;  it  is  very  possible  that  the 
private  grounds  of  belief  might  not  amount  to  legal  evi- 
dence. And  if  such  evidence  were  to  be  privately  given 
by  one  juror  to  the  rest,  it  would  want  the  sanction  of  an 
oath,  and  the  juror  would  not  be  subject  to  cross-exami- 
nation. If,  therefore,  a  juror  know  any  fact  material  to 
the  issue,  he  ought  to  be  sworn  as  a  witness,  and  is  liable 
to  be  cross-examined ;  and  if  he  privately  state  such  facts 
it  will  be  a  ground  of  motion  for  a  new  trial."  This  dis- 
tinction  *is  well  illustrated  by  the  following  cases. 
'-  -'  In  J?.  V.  jRosser,'  the  accused  was  indicted  for 

stealing  in  a  dwelling-house  a  watch  and  seals,  alleged  to 
be  of  the  value  of  7Z.  /  and  a  witness  for  the  prosecution, 
having  sworn  that  the  property  in  his  opinion  was  worth 
that  sum,  the  jury,  after  the  summing-up,  inquired  if  they 
were  at  liberty  to  put  a  value  on  the  property  themselves. 
To  this  Vaughan,  J.,  answered,  "  If  you  see  any  reason 
to  doubt  the  evidence  on  the  subject,  you  are  at  liberty 
to  do  so.  Any  knowledge  you  may  have  on  the  subject 
you  may  use.  Some  of  you  may  perhaps  be  in  the  trade." 
And  Parke,  B.,  added,  "  If  a  gentleman  is  in  the  trade,  he 
must  be  sworn  as  a  witness.  That  general  knowledge 
which  any  man  can  bring  to  the  subject  may  be  used 
without ;  but  if  it  depends  on  any  knowledge  of  the  trade, 
the'  gentleman  must  be  sworn."  And  in  Manley  v.  Shaw' 
which  was  an  action  against  the  acceptor  of  a  bill  of  ex- 
change, after  the  handwriting  of  the  defendant  had  been 
proved,  one  of  the  jury,  on  looking  at  the  bill,  said  that 
the  stamp  was  a  forgery,  and  stated  to  the  court  that 
several  respectable  houses  had  been  found  in  possession 
of  forged  stamps  to  a  great  amount :  on  which  Tindal,  C. 
J.,  said,  "  The  gentleman  of  the  jury  who  says  that  the 

'  7  C.  &  P.  648.  »  Carr  &  M.  361. 
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stamp  is  a  forgery,  should  be  sworn  as  a  witness  to  give 
evidence  to  his  brother  jurors  before*  they  can  act  upon 
his  opinion ; "  and  told  the  Juryman  that  if  he  thought 
proper  he  might  be  sworn  and  examined  as  a  witness  to 
prove  the  forgery.  The  Juryman  declining  this,  and  there 
being  no  other  evidence,  the  Judge  directed  a  verdict  for 
the  plaintiff. 

5.  Jvdges. 

§  188.  Lastly,  with  respect  to  Judges.  Notwithstand- 
ing the  language  attributed  to  Gascoigne,  C.  J.,  on  this 
*subject,'  it  is  clearly  no  objection  to  the  com-  p  ^  ^ 
potency  of  a  witness  that  he  is  named  as  a  Judge  '-  '  ^ 
in  the  commission  under  which  the  court  is  sitting.''  But 
a  distinction  has  been  taken  with  respect  to  the  Judge 
who  is  actually  trying  the  cause ;  °  and  it  is  observed  that 
on  the  trial  of  one  of  the  regicides  in  1660,  when  two  of 
the  members  of  the  commission  came  down  from  the  bench 
to  give  evidence,  they  did  not  return  to  it  until  after  that 
trial  was  concluded :  *  this,  however,  may  have  been  mat- 
ter of  taste  and  feeling.  When  a  nobleman  is  tried  by 
the  House  of  Lords,  any  of  the  peers  is  a  competent  wit- 
ness ;  °  but  then  on  such  occasions  each  peer  sits  in  the 
capacity  both  of  Judge  and  Juryman.  The  objection,  if 
it  be  one,  to  the  competency  of  the  presiding  Judge  at 
the  trial  rests,  not  on  the  ground  of  his  having  to  form  a 
Judgment  on  the  case  —  this  argument  would  exclude  the 
Juryman  —  but  on  one  analogous  to  that  urged  against 

'  p.  7  H.  IV.  41  A.,  and  see  Plowd.  83. 

«  2  Hawk.  vP.  C.  c.  46,  s.  17;  Bac.  Abr.  Ev.  (A.  3);  B.  v.  Hacker,  J.  Kely.  12; 
Observations  of  Sir  J.  Hawles,  11  Ho.  St.  Tr.  459. 

8  Tayl.  Ev.  §  1344,  4th  Ed. ;  1  Greenl.  Ev.  §  364,  7th  Ed. 

*  R.  v.  Hacker,  3.  Kely.  13. 

'  Lord  Stafford's  case,  7  Ho.  St.  Tr.  1384, 1458,  1553 ;  Ma/rl  of  Macclesfield's 
case.  16  Id.  1353,  1391. 
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the  competency  of  counsel,  viz.,  the  difficulty  wMcli  the 
jury  would  have  in  discriminating  between  his  testimony, 
and  his  direction  to  them  on  matters  of  law  or  his  com- 
ments on  the  evidence  given  by  other  witnesses ;  to  which 
the  same  answer  presents  itself,  namely,  that  the  presid- 
ing judge  may  be  the  sole  depository  of  important  evi- 
dence, the  relevancy  of  which  to  the  issue  raised  cannot 
even  be  suspected  until  the  case  is  gone  into.  Besides, 
the  litigant  parties  have  no  voice  whatever  in  the  selection 
of  the  judge,  and  cannot  challenge  him,  either  perempto- 
rily or  for  cause.  Sir  John  Hawles,  in  the  observations 
to  which  we  have  already  referred,  says/  "  Every  man 
P  ^  n  u,-,  *knows  that  a  judge  in  a  civil  matter  tried  before 
*-  -^  him  has  been  enforced  to  give  evidence,  for  in 

that  particular  a  judge  ceases  to  be  a  judge,  and  is  a  wit- 
ness ;  of  whose  evidence  the  jury  are  the  judges,  though 
he  after  re-assume  his  authority,  and  is  afterward  a 
judge  of  the  jury's  verdict."  There  can  be  no  doubt, 
however,'  that  if  a  judge  gives  evidence  he  must  be 
sworn,  and  be  examined  and  cross-examined  like  any 
other  witness. 

>  11  Ho.  St.  Tr.  459. 
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Exceptions  to  the  credit  of  witne><ses. 

§  189.  "Exceptions  to  .the  credit  of  the  witness,"  says 
Sir  Matthew  Hale/  "do  not  at  all  disable  him  from 
being  sworn,  but  yet  may  blemish  the  credibility  of  his 
testimony,  and  in  such  case  the  witness  is  to  be  allowed, 
but  the  credit  of  his  testimony  is  left  to  the  jury,  who 
are  judges  of  the  fact,  and  likewise  of  the  probability 
or  improbability,  credibility  or  incredibility  of  the  wit- 
ness and  his  testimony,  and  these  exceptions  are  of  that 
great  variety  and  multiplicity,  that  they  cannot  easily 
be  reduced  under  rules  or  instances."  They  have  been 
immensely  increased  in  consequence  of  the  statutes  6  &  7 
Vict.  c.  85,  14  &  15  Vict.  c.  99,  and  16  and  17  Vict.  c. 
83 ;  as  interest  in  the  event  of  the  cause  and  infamy  of 
character,  which  before  those  statutes  constituted  objec- 
tions to  the  competency  of  a  witness,  may  now  be  urged 
to  the  jury  as  objections  to  his  credit' 

'  2  Hale,  P.  C.  276,  277. 

'  On  the  value  of  human  testimony  in  general,  see  Introduction,  pt.  1. 
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Interests  and  motives  producing  falsehood  amd  misrepre- 
sentation. 

§  190.  "Witnesses,"  says  Sir  Edward  Coke/  "ought 
to  come  to  be  deposed  untaught,  and  without  *in- 
'-  ^  -^  struction,  and  should  wish  the  victory  to  the 
party  that  right  hath,  and  that  justice  should  be  ad- 
ministered :  and  should  say  from  his  heart,  '  Non  sum 
doctus,  nee  instructus,  nee  euro  de  victori4,  modo  minis- 
tretur  justitia.' " "  This  truly  happy  frame  of  mind  is, 
however,  not  always  met  with,  for  there  is  no  possible 
interest  or  motive  which  may  not,  under  some  state  of 
circumstances,  taint  the  testimony  of  man  with  falsehood 
or  misrepresentation.  Much  of  course  depends  on  the 
physical  constitution,  and  the  character,  moral  and  re- 
ligious, of  the  individual.  Some  persons  seem  almost 
above  any  degree  of  temptation ;  others  who  resist  long 
succumb  at  last ;  others  yield  on  slight  pressure ;  and 
some  scarcely  wait  to  be  tempted.  To  enumerate  these 
interests  or  motives  would  be  to  enumerate  the  springs 
of  human  action ; '  but  the  following  are  among  the 
principal. 

Pecuniary  interest. 

§  191.  First,  then,  of  pecuniary  interest,  as  being  the 
most  obvious.  This  was  formerly  a  ground  of  incom- 
petency;' and  in  order  to  estimate  its  weight,  the 
condition  and  circumstances  in  life  of  the  witness 
should,  if  practicable,  be  ascertained  and  taken  into 
consideration.  The  temptation  which  poverty  affords 
to  perjury  needs  little  comment. 

'  4  Inst.  279.  -^ 

'•'  See  aco.    DevotuB,  Inst.  Canon,  lib.  3,  tit.  9,  ^  XVII.  5th  Ed. 
'  See  further  on  this  subject,  5  Benth.  Jud.  Ev.  bk.  10,  ch.  2  et  seq. 
'  ch.  2. 
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" Jures  licet  et  Samothracum 

Et  nostrorum  aras ;  contemuere  f  ulmina  pauper 
Creditur  atque  deos,  dis  ignoscentibus  ipsis."  ' 

"  En  grande  pauvretS  n'y  a  pas  grande  loyautl." ' 

Expressions  like  these  however  are,  if  understood  lite- 
rally, libels  on  human  nature;  and  the  rich  and  great 
are  subject  to  temptations  of  their  own/ 

delations  between  the  sexes. 

*  §  192.  Secondly,  a  powerful  source  of  false  ,-  ^  ,  , 
testimony  is  to  be  found  in  the  relations  be-  '-  ^ 

tween  the  sexes.  Previous  to  the  16  &  17  Vict.  c.  83, 
husband  and  wife  were  incompetent  witnesses  for  or 
against  each  other  in  most  civil,  as  they  still  are  in  most 
crimiaal,  cases*  —  an  exclusion  based  not  so  much  on 
supposed  affection  between  them,  as  on  an  artificial 
unity  of  person  established  by  the  policy  of  law.  But 
the  existence  of  any  other  relation  of  this  kind  —  such  as 
that  of  a  man  with  his  kept  mistress,  &c., —  only  goes  to 
the  credit  of  a  witness.  Whether  a  man's  wife  or  his 
kept  mistress  is  most  likely  to  bear  false  testimony  in 
his  favor,  depends  on  circumstances.  In  the  one  case 
there  is  by  law  an  almost  indissoluble  unity  of  person, 
accompanied  most  usually  by  a  unity  of  interest,  but 
still  where  affection  may  or  may  not  exist :  in  the  other 
the  relation  probably  originated  in  at  least  some  degree 
of  affection  on  the  part  of  the  man ;  but  then  he  may  at 
any  moment  put  an  end  to  it,  which  in  many  instances 
would  deprive  a  woman  of  the  means  of  subsistence, 
whose  reputation  has  been  forfeited. 

■'  Juvenal.  Sat.  3,  vv.  144  et  seq. 

^  Bonnier,  Traite  des  Preuves,  g§  190  &  320. 

'  Infra. 

*  See  the  preceding  chapter. 
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Other  domestic  and  social  relations. 

§  193.  Thirdly,  the  interest  arising  out  of  other  do- 
mestic and  social  relations.  This  may  have  its  source 
either  in  affection,  desire  of  revenge,  or  a  dread  of  oppres- 
sion or  vexation.  In  the  laws  of  some  countries,  blood 
relationship  Avithin  certain  degrees  has  been  made  a 
ground  of  incompetency ; '  and  friendship  or  enmity 
with  one  of  the  litigant  parties  may  Justly  cause  evidence 
to  be  looked  on  with  suspicion.'  Nor  do  even  these 
supply  the  most  efficient  motives  to  falsehood.  A  parent 
in  his  family,  a  military,  ecclesiastical,  official,  or  feudal 
superior  may  often,  without  exposing  himself  to  danger, 

*or  even  sliame,  inflict  mischief  almost  bound- 

r  *  275 1  •  • 

L  J  less  on  those  who  are  subject  to  his  authority. 

"  Idonei  non  videntur  esse  testes,  quibus  imperari  potest, 
ut  testes  fiant,"  said  the  Roman  law.'  Among  us,  how- 
ever, this  only  goes  to  the  credit  of  the  witness. 

Desire  to  preserve  reputation. 

§  194.  Fourthly.  Perjury  is  often  committed  to  pre- 
serve the  reputation  of  the  swearer.  An  example  of 
this  may  be  seen  in  those  cases,  and  they  are  of  frequent 
occurrence,  where  the  person  called  as  a  witness  has,  on 
some  former  occasion,  given  a  certain  account  of  the 
transaction  about  which  he  is  interrogated,  and  is  afraid 
or  ashamed  to  retract  that  account. 

'  Dig.  lib.  23,  tit.  5,  11.  4  and  5  ;  Domat,  Lois  Civiles,  Part  1,  liv.  3,  tit.  6,  sect. 
3,SX. 

2  Dig.  lib.  23,  tit.  5, 1.  3 ;  lib.  48,  tit.  18, 1.  1,  §§  24  &  35  ;  Domat,  in  lo-,.  oit. 
§§  XI.  and  XII. 

'  Dig.  lib.  32,  tit.  5, 1.  6. 
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Interest  in  or  sympathy  for  others. 

§  195.  Fifthly.  The  last  source  of  bias  wHcli  we  shall 
notice  is  the  feeling  of  interest  in  or  afEection  for  others. 
A  man  who  belongs  to  a  body,  or  is  a  member  of  a  secret 
society,  governed  by  principles  unknown  to  the  rest  of 
mankind,  comes  before  the  tribunal  loaded  with  the  pas- 
sions of  others  in  addition  to  his  own.'  To  this  head 
belong  those  cases,  where  mendacious  evidence  is  given 
through  the  sympathy  generated  by  a  similarity  of  station 
in  life,  or  a  coincidence  of  social,  political,  or  religious 
opinions,  and  the  like.  This  is  very  frequently  found  in 
witnesses  from  the  higher  walks  of  society ;  and  it  is  not 
easy  for  a  hostile  advocate  to  deal  with  such  witnesses : — 
for  although  it  is  evident  they  are  misleading  the  tribunal, 
their  station  and  demeanor  alike  render  it  unsafe  to  speak 
of  them  as  perjured." 

'  Introd.  pt.  1,  §  20. 

'  "  Si  deficietur  numero  "  (soil,  testium)  "  pars  diversa,  paucitatem ;  si  abun- 
dabit,  conspirationem ;  si  humiles  producet,  vilitatem;  si  potentes,  gratiam 
oportebit  incessere."    Quintil.  Inst.  Orat.  lib.  5,  c.  7. 
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Heal    evidence  —  Sometimes    direct  —  TlsualVy    ciraumr 

stantial. 
*8  196  "Eeal  Evidence" — the  evidentia  rei  ,^    ^^  ^ 

•  •  •  •  r  277 1 

vel  facti  of  the  civilians  ' — means  all  evidence  •-  -• 

of  wMch  any  object  belonging  to  the  class  of  things  is 
the  source ;  persons  also  being  included  in  respect  of  such 
properties  as  belong  to  them  in  common  with  things.' 
Thus  where  an  offense  or  contempt  is  committed  in  pres- 
ence of  a  tribunal,  it  has  direct  real  evidence  of  the  fact. 
So,  formerly,  on  an  appeal  of  mayhem,  the  court  would 
in  some  cases  inspect  the  wound,  in  order  to  see  whether 
it  were  a  mayhem  or  not ; '  and  if  the  mayhem  was  obvi- 
ous, such  as  striking  off  an  arm,  &c.,  the  proof  was  both 
real  and  direct.  But  in  most  instances  real  evidence  is 
only  circumstantial  in  its  nature,*  i.  e.,  evidence  from 
which  the  existence  of  the  principal  fact  is  inferred  by  a 
process  of  reasoning. 

Immediate  real  evidence  —  Sometimes  exacted  hy  law  — 
Sometimes  by  practice  —  Often  produced  when  not  ex- 
acted—  Views  and  models. 

§  197.  Real  evidence  is  either  immediate  or  r^ort'ed." 
Immediate  real  evidence  is  where  the  thing  which  is  the 
source  of  the  evidence  is  present  to  the  senses  of  the  tribu- 
nal.'    This  is  of  all  proof  the  most  satisfactoiy  and  con- 

'  Mascard.  de  Prob.  Qasest.  8  Calv.  Lexic.  Jurid. ;  and  the  judgment  of 
Lord  Stowell  in  Moans  v.  Moans,  1  Hagg.  C.  R.  105. 

»  3  Benth.  Jud.  Ev.  26  ;  3  Id.  58. 

*  28  Ass.  pi.  5 ;  22  Id.  pi.  99 ;  37  Id.  pi.  9.  See,  also,  Maacardus  de  Prob. 
Qusest.  8,  n.  10. 

<  See  1  Benth.  Jud.  Ev.  55;  3  Id.  33. 

»  3  Benth.  Jud.  Ev.  38. 

»  Where  the  production  of  real  evidence  in  open  court  would  be  Jndecent, 
the  jury  may  inspect  it  in  private;  as  was  done  in  the  case  before  Lord  Hale, 
45 
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vincing  —  "Cum  adsunt  testimonia  rerum,  quid  opus 
est  verbis"'  —  but,  as  already  stated,  it  is  rarely  avail- 
able, at  least  with  respect  to  principal  facts.     And  so 

*sen8ible  is  tbe  law  of  its  transcendent  value, 
r*  278  1  •  c  • 

L  '  tbat  in  some  cases  tbe  production  of  certain 

species  of  real  evidence  is  peremptorily  exacted,  to  the 

exclusion  of  all  substitutes.     Thus,  a  coroner's  inquest  to 

ascertain  the  cause  of  the  death  of  a  person  who  has  died 

suddenly,  must  be  held  super  visum  corporis."     So  when 

a  fine  was  levied  the  parties  were  required  by  the  ancient 

statute  18  Edw.  1,  st.  4,  Modus  levandi  fines,  to  appear 

personally  before  the  justices,  in  order  that  it  might  be 

discerned  by  them  if  they  were  of  full  age  and  good 

memory,  &c.'     And  the  same  seems  to  hold  in  the  case 

of    a    recognizance,'    which  is  always   expressed  to  be 

entered  into  on  the  personal  appearance  of  the  party 

before  the  justice  who  takes  it.°     On  this  principle,  in 

a  great  degree,  rests  the  just  and  sound  rule  of  English 

judicature,  that  the  evidence  of  witnesses  must  in  general 

wliere  a  man  successfully  defended  himself  against  a  charge  of  rape  by  show- 
ing that  he  had  a  frightful  rupture,  1  Hale,  P.  C.  635,  636.  See,  also.  Bonnier, 
Traitg  des  Preuves,  §  77. 

'  3  Bulst.  53.  On  this  subject  Maacardus  (de  Prob.  Qusest.  8,  u.  20),  and  Bon- 
nier (Traite  des  Preuves,  §  51)  quote  the  well-known  lines  from  the  Ars  Poet- 
ica  of  Horace : 

"  Segniiis  irritant  animos  demissa  per  aurem, 
Quam  quae  sunt  oculis  subjecta  fidelibus." 

«  1  Blaokst.  Com.  348  ;  4  Id.  274 ;  Holt,  167 ,  21  Edw.  4,70,  71;  6  &  7  Vict.  c. 
83,  s.  3. 

'  For  this  reason  a  fine  levied  by  an  idiot,  lunatic,  &c.,  was  good,  for  the  law 
presumed  that  the  judge  would  not  allow  the  party  to  levy  it  unless  he  were 
of  sound  mind.  See  Beverley's  case,  4  Co.  133  b ;  Mansfield's  case,  12  Id.  124 ; 
and  the  argument  in  Molton  v.  Oamroux,  2  Exch.  487. 

■*  Beverley's  case,  4  Co.  124  a.  Semble  per  Parke,  B.,  in  Molton  v.  Camroute, 
2  Exch.  487, 493. 

'  See  the  precedents  in  Dalton's  Country  Justice,  Burn's  Justice  of  the 
Peace,  &e. 
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be  given  by  them  personally  in  open  court — the  real 
evidence  afforded  by  their  demeanor  being  one  of  the 
most  powerful  securities  against  perjury  and  fraud. 
There  are  likewise  instances  where  the  production  of 
real  evidence  is  exacted  by  practice.  Thus  on  an  in- 
dictment for  larceny,  if  the  stolen  property  has  been 
found,  the  court  usually  insists  on  its  being  produced 
before  the  jury ;  although,  when  the  goods  stolen  are  of 
a  perishable  nature,  this  is  of  course  frequently  impos- 
sible ;  neither  would  it  be  required  when  likely  to  be 
inconvenient  or  offensive,  as  where  flesh  stolen  is  in  an 
advanced  state  of  decomposition,  &c.  But  real  evidence 
is  often  produced  at  trials,  when  it  is  not  exacted  by  any 
*rule  either  of  law  or  practice.  Valuable  evi-  r-  ^  ^hQ 
dence  of  this  kind  is  sometimes  given  by  means  ^  ^ 

of  accurate  and  verified  models,'  or  by  what  is  technically 
termed  a  "  view,"  *'.  e.,  a  personal  inspection  by  some  of 
the  jury  of  the  locus  in  quo  —  a  proceeding  allowed  in 
certain  cases  by  the  common  law,"  and  much  extended  by 
the  statutes  4  Anne,  c.  16,  s.  8 ;  6  Greo.  4,  c.  50,  s.  23,  and 
15  &  16  Vict.  c.  76,  s.  114.  But  the  law  on  this  subject 
has  received  au  important  addition  by  the  IV  &  18  Vict, 
c.  125,  s.  58,  which  enacts,  that  "either  party  shall  be  at 
liberty  to  apply  to  the  court  or  a  judge  for  a  rule  or  order 
for  the  inspection  by  the  jury,  or  by  himself,  or  by  his 
witnesses,  of  any  real  or  personal  property,  the  inspection 
of  which  may  be  material  to  the  proper  determination  of 
the  question  in  dispute ;  and  it  shall  be  lawful  for  the 
court,  or  a  judge,  if  they  or  he  think  fit,  to  make  such 
rule  or  order,  upon  such  terms  as  to  costs  and  othenvise 
as  such  court  or  judge  may  direct :  Provided,  always,  that 

'  It  is  the  same  in  Prance.     See  Bonnier,  Traite  des  Preuves,  §  55. 

''  F.  N.  B.  123  C,  128  B.,  184  F.  ;  2  Salk.  665  ;  2  Wms.  Saund.  44  a,  note  4. 
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nothing  herein  contained  shall  affect  the  provisions  of  the 
'  Common  Law  Procedure  Act,  1852,'  or  any  previous  act, 
as  to  obtaining  a  view  by  a  Jury :  Provided,  also,  that  all 
rules  and  regulations  now  in  force  and  applicable  to  the 
proceedings  hf  view  under  the  last-mentioned  act  shall 
be  held  to  apply  to  proceedings  for  inspection  by  a  Jury 
under  the  provisions  of  this  act,  or  as  near  thereto  as  may 
be." 

Reported  real  evidence  —  Infirmities  of. 

§  198.  Reported  real  evidence  is,  where  the  thing 
which  is  the  source  of  the  evidence  is  not  present  to  the 
senses  of  the  tribunal,  but  the  existence  of  it  is  con- 
veyed to  them  through  the  medium  of  witnesses  or  docu- 
ments.' This  sort  of  proof  is,  from  its  very  nature, 
less  satisfactory  and  convincing  than  immediate  real 
*evidence.  "To  the  reporting  witness  indeed, 
'-  -^  if  his  report  be  true,  it  was  so  much  immediate, 

so  much  pure  real  evidence :  but  to  the  judge  it  is  but 
reported  real  evidence.  The  distinction  is  far  from  being 
a  purely  speculative  one  :  practice  requires  to  be  directed 
by  it.  Reported  real  evidence  is  analogous  to  hearsay 
evidence,  and  labors  more  or  less  under  the  infirmities 
which  attach  to  that  modification  of  personal  evidence, 
compounded  of  circumstantial  evidence  and  direct  —  of 
real  evidence,  and  ordinary  personal  evidence  (evidence 
given  in  the  way  of  discourse)  :  it  unites  the  infirmities 
of  both.  The  lights  afforded,  or  said  to  have  been 
afforded,  by  the  real  evidence,  are  liable  to  be  weakened 
in  intensity,  and  altered  in  color,  by  the  medium  through 
which  it  is  transmitted." " 

"  3  Benth.  Jud.  Ev.  33.  «  8  Benth.  Jud.  Ev.  84. 
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Glrcumstantial  real  evidence —  Value  and  da/ngers  of, 
chiefly _  conspic^wus  in  criminal  proceedings  —  Infi/rm- 
aUve  facts,  or  hypotheses. 

§  199.  Circumstantial  real  evidence  partakes  of  the 
nature  of  all  other  circumstantial  evidence  in  this,  that 
the  persuasions  or  inferences  to  which  it  gives  rise  are 
sometimes  necessary  and  sometimes  only  presumptive. 
And  as  it  is  in  criminal  proceedings  that  the  value  and 
dangers  of  this  mode  of  proof  are  chiefly  conspicuous,  we 
shall  devote  the  rest  of  this  chapter  to  a  consideration 
of  its  probative  force  and  iafirmative  hypotheses  in  those 
proceedings.  By  "  inf/rmative  fact "  or  "  hypothesis  "  is 
meant  any  fact  or  hypothesis  which,  while  insufficient 
in  itself  either  to  disprove  or  render  improbable  the  exist- 
ence of  a  principal  fact,  yet  tends  to  weaken  or  render 
infirm  the  probative  force  of  some  other  fact  which  is 
evidentiary  of  it.' 

Necessa/ry  i/nferences  from  cvrcumstomMal  real  evidence. 

§  200.  In  the  case  of  necessary  inferences,  properly 
so  called,  there  can  be  no  inflrmative  facts  or  hypoth- 
eses. *As  instances — where  a  female  was  p^or,.,  -i 
found  dead  in  a  room,  with  every  sign  of  having  ^  J 

met  a  violent  end,  the  presence  of  another  person  at  the 
scene  of  action  was  demonstrated,  by  the  bloody  mark  of 
a  left  hand  visible  on  her  left  arm."  And  where  a  man 
was  found  killed  by  a  bullet,  with  a  discharged  pistol 
lying  beside  him,  the  hypothesis  of  suicide  from  that 

'  See  3  Benth.  Jud.  Ev.  14.  "  Socrates,  who,  professing  to  affirm  nothing, 
but  to  infirm  that  which  was  afl5rmed  by  another,  hath  exactly  expressed  all 
the  forms  of  objection,  fallacy  and  redargution : "  Bac.  Adv.  Learn.  Book  2. 

«  Case  of  ITorkott  and  others,  10  Harg.  St.  Tr.  App.  No.  2,  p.  29. 
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pistol  was  negatived,  by  proof  that  the   bullet   whicli 
caused  Ms  death  was  too  large  to  fit  it.' 

PresftimpUve  inferences  from  circumsta/ntial  real  evidmice. 
Physical  coincidences  and  dissimilarities — Inculpative 
effect  of — JExculpatiA}e  effect  of. 

§  201.  Cases  of  this  kind  are,  however,  of  rare  occur- 
rence, and  when  they  do  present  themselves  the  facts 
speak  too  plainly  to  need  comment.  In  the  vast  majority 
of  instances,  the  inference  to  which  a  piece  of  circum- 
stantial real  evidence  gives  rise  is  only  prohdble  or  pre- 
swrnptive.  On  charges  of  homicide,  for  instance,  the  nature 
of  the  weapon  with  which  the  fatal  blow  was  given,  is  of 
the  utmost  importance  in  determining  whether  malice 
existed  or  ought  to  be  presumed ;  on  charges  of  rape,  the 
clothes  worn  by  the  female  at  the  time  of  the  alleged  out- 
rage, torn  and  stained,  or  untorn  and  unstained,  as  the 
case  may  be,  afEord  a  strong  presumption  for  or  against 
the  charge,  .gut  physical  coincidences  and  dissimilarities, 
often  of  a  most  singular  kind,  frequently  lead  to  the  dis- 
covery of  the  perpetrators  of  offenses,  or  establish  the 
innocence  of  parties  wrongly  accused  of  them.  Several 
instances  of  the  former  are  given  in  Starkie  on  Evidence." 
Thus,  in  a  case  of  burglary, —  where  the  thief  gained  ad- 
mittance into  the  house  by  opening  a  window  with  a 
penknife,  which  was  broken  in  the  attempt, — part  of  the 
blade  was  left  sticking  in  the  window  frame,  and  a  broken 
knife,  the  fragment  *of  which  corresponded 
with  that  in-the  frame,  was  found  in  the  pocket 
of  the  prisoner.     So,  where  a  man  was  found  killed  by  a 

'  Theory  of  Pres.  Proof,  App.  case  2 ;  Wills,  Circumst.  Ev.  80,  8rd  Ed.    See 
other  instances  in  Beck's  Med.  Jurispr.  p.  591, 7th  Ed. 
«  1  Stark.  Ev.  562,  3rd  Ed. ;  844,4th  Ed. 
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pistol-shot,  and  the  wadding  in  the  wound  consisted  of  a 
part  of  a  ballad,  the  corresponding  part  of  which  was 
found  in  the  pocket  of  the  prisoner.  In  another  case  of 
murder,  a  patch  on  one  knee  of  the  prisoner's  breeches 
corresponded  with  an  impression  found  on  the  soil  close 
to  the  place  where  the  murdered  body  lay.  (  In  a  case  of 
robbery,  the  prosecutor,  when  attacked,  struck  the  robber 
on  the  face  with  a  key,  and  a  mark  of  a  key  with  corre- 
sponding wards  was  visible  on  the  face  of  the  prisoner^ 
Mascardus  also  relates  an  instance  where  an  inclosed 
ground  set  with  fruit  trees  was  broken  into  by  night,  and 
several  fruits  eaten,  the  rinds  and  fragments  of  some  of 
which  were  found  lying  about.  On  examining  these,  it 
appeared  that  the  person  who  ate  them  had  lost  two  front 
teeth,  which  caused  suspicion  to  fall  on  a  man  in  the 
neighborhood  who  had  lost  a  corresponding  number,  and 
who  on  being  taxed  with  the  theft  confessed  his  guilt. 
In  some  cases,  also,  the  fact  of  the  accused  being  left- 
handed  becomes  an  adminiculum  of  evidence  against  him, 
i.  e.,  when  surrounding  circumstances  show  that  the  offense 
must  have  been  perpetrated  by  a  left-handed  person." 
Few  things  have  led  to  the  detection  of  more  forgeries 
than  the  Anno  Domini  water-mark  on  paper ;  and  in  one 
old  case  a  criminal  design  was  detected,  by  a  letter  pur- 
porting to  have  come  from  Venice  being  written  on  paper 
made  in  England.' 

Strong,  however,  as  coincidences  and  dissimilarities 
of  this  nature  undoubtedly  are,  we  must  be  careful  not 
to  attribute  to  them,  when  standing  alone,  a  conclusive 

'  Mascard.  de  Prob.  QusBSt.  8,  n.  28. 

^  See  the  cage  of   William  iJicAasrcZstfm,  Appendix, No.  I.;  and  PaicA's cose, 
Beck,  Med.  Juriapr.  583,  7th  Ed. 
3  Moore,  817. 
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effect  in  all  cases.     Just  let  it  be  remembered  tliat  tte 

*men  who  were  found  in  possession  of  the  bro- 

[  *  283  ]  ^^^  ^^^^^^  ^^^  ^-^^  fragment  of  the  ballad  (the 

latter  especially),  might  have  picked  them  up  where  they 
had  been  thrown  away  hy  the  real  criminals  ;  that  the 
person  the  print  of  whose  knoe  was  visible  on  the  soil 
near  the  murdered  corpse  might  have  been  a  passer  by 
who  knelt  down  to  see  if  life  were  really  extinct,  or  to 
render  assistance  to  the  sufEerer ;  that  the  .having  lost 
front  teeth,  or  being  left-handed,  are  not  very  uncommon, 
add  to  which  that  some  persons  are  what  is  called  "  am- 
bidextrous," i.  e.,  use  both  hands  with  equal  facility ; 
that  the  Anno  Domini  water-mark  on  paper  is  by  no 
means  infallible,  the  year  being  often  anticipated  by  the 
manufacturer ;  "  that,  in  the  present  age  of  the  world  at 
least,  a  person  writing  at  Venice  on  a  sheet  of  paper 
brought  or  imported  from  England  is  scarcely  improba- 
ble ;  and  that  even  the  impression  made  on  the  face  by 
the  key  might  have  been  caused  by  a  blow  from  the  same 
or  a  similar  key  at  some  other  time,"  or  might  possibly  be 
a  natural  mark.  An  excellent  instance  of  how  closely 
the  propensity  to  run  after  coincidences  ought  to  be 
watched,  is  presented  by  the  case  of  one  Fitter,  who  was 
indicted  at  the  Warwick  assizes  of  1834  for  the  murder 
of  a  female.  He  was  a  shoemaker ;  and  his  leathern 
apron  having  on  it  several  circular  marks,  made  by  par- 
ing away  superficial  pieces,  it  was  supposed  that  they 
had  been  removed  as  containing  spots  of  blood ;  it  was, 
however,  satisfactorily  proved  in  his  defense  that  he  had 
cut  them  off  for  plasters  for  a  neighbor.* 

'  Tayl.  Med.  Jurisp.  230,  3rd  Ed. 

'  Wills,  Circ.  Bv.  39  and  114,  Srd  Ed. 

*  Goodeve,  Evid.  29. 

■"  Wills,  Oirc.  Ev.  128,  Srd  Ed. 
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It  is  when  taken  in  connection  with  other  evidence 
that  physical  coincidences  and  dissimilarities  are  chiefly- 
valuable,  when  they  certainly  press  with  fearful  weight  on 
a  criminal.  But  if  their  presence  is  powerful  for  convic- 
tion, *their  absence  is  at  least  equally  powerful 
for  exculpation.     Sir  Matthew  Hale  relates  a  ^  ^ 

remarkable  instance  of  a  man  who  rebutted  a  charge  of 
rape  by  showing  that  he  labored  under  a  frightful  rup- 
ture, which  rendered  sexual  intercourse  almost,  if  not  ab- 
solutely, impossible.'  This  is,  however,  an  old  case,  and 
should  a  similar  one  arise,  the  perfection  which  the  man- 
ufacture of  trusses  has  attained  in  modern  times  would 
be  an  infirmative  circumstance  not  to  be  overlooked. 

Inf/rmative  hypotheses  affecting  real  evidence  —  Accident 
—  Irresponsible  agency. 
§  202.  The  infirmative  hypotheses  affecting  real  evi- 
dence, however,  present  a  subject  of  too  much  import- 
ance to  be  dismissed  with  a  cursory  notice.  Considered 
in  the  abstract,  real  evidence,  apparently  indicative  of 
guilt,  may  be  indebted  for  its  criminative  shape  to  acci- 
dent, forgery,  or  the  latoful  action  of  the  accused.  Here, 
it  must  not  be  forgotten,  that  sometimes  the  most  inno- 
cent men  cannot  explain  or  give  any  account  whatever  of 
facts  which  seem  to  criminate  them ;  and  the  experience 
of  almost  every  person  wiU  supply  him  with  instances  of 
extraordinary  occurrences,  the  cause  of  which  is,  to  him 
at  least,  completely  wrapt  in  mystery.  Accident.  The 
appearance  of  blood  on  the  person  of  an  accused  or  sus- 
pected person  may  be_explained  by  his  having,  in  the 
dark,  come  in  contact  with  a  bleeding  body.'     Under 

'  1  Hale,  P.  C.  635,  636. 

'  See  the  case  of  Jonathan  Bradford,  Theory  of  Pres.  Proof,  Appendix,  case 
7.     In  Chambers's  Edinburgh  Journal  also,   for  11th  March,  1837,  there  is 
46 
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this  head  come  those  cases  where  the  appearance  is  the 
result  of  irresponsible  agency;  as  where  the  act  has 
been  done  by  a  party  in  a  state  of  somnambulism ;  ' 
*or  as  in  the  case  of  the  unfortunate  person  in 
L  ^°^  J  France,  who  was  executed  as  a  thief  on  the 
strength  of  a  number  of  articles  of  missing  silver  having 
been  found  in  a  place  to  which  he  alone  had  access,  and 
which  were  afterward  discovered  to  have  been  deposited 
there  by  a  magpie." 

Forgery  of  real  evidence. 
§  203.  2°,  There  is  no  subject  in  the  whole  range  of 
judicial  proofs  which  demands  more  anxious  attention 
than  the  forgery  of  real  evidence.  It  is  in  some  degree 
analogous  to  the  subornajtion  of  personal  evidence,  being 
an  attempt  to  pervert  and  corrupt  the  nature  of  things 
or  real  objects,  and  thus  force  them  to  speak  falsely." 
The  presumption  of  guilt  afforded  by  the  detection  of  a 
forgery  of  real  evidence  is  a  different  subject,  and  is  based 
on  the  maxim,  "  Omnia  prsesumuntur  contr^  spoHatorem '" 

a  case  where  part  of  the  evidence  against  a  man  charged  with  murder,  con- 
sisted in  his  night-dress  having  teen  found  stained  with  blood ;  a  fact  which 
he  declared  his  inability  to  account  for,  and  which  was  afterward  discovered 
to  have  been  occasioned  by  his  bedfellow  having  a  bleeding  wound,  of  which 
the  prisoner  was  not  aware. 

'  Cases  of  this  nature  have  occurred.  See  Ray's  Med.  Jurisp.  of  Insanity, 
§§  295,  397 ;  Matth.  de  Criminib.  Prolegomena,  ch.  2,  §  13  ;  and  Taylor,  Med. 
Jurisp.  789, 790, 4th  Ed.  Two  men  who  had  been  hunting  during  the  day  slept 
together  at  night.  One  of  them  was  renewing  the  chase  in  his  dream,  and  im- 
agining himself  present  at  the  death  of  a  stag,  cried  out,  "  I'll  kill  him,  I'll  kill 
him  ! "  The  other,  awakened  by  the  noise,  got  out  of  the  bed,  and  by  the  light 
of  the  moon  beheld  the  sleeper  give  several  stabs  with  a  knife  on  that  part  of 
it  which  his  companion  had  just  quitted.  Hervey's  Meditations  on  the  Night, 
note  35.  Suppose  a  blow  given  in  this  way  had  proved  fatal,  and  that  the  two 
men  had  been  shown  to  have  quarreled  before  retiring  to  rest  I 

"^  3  Benth.  Jud.  Ev.  49 ;  Bonnier,  TraitS  des  Preuves,  §  647. 

3  3  Benth.  Jud.  Ev.  50. 

"  Infrd,,  bk.  3,  pt.  2,  ch.  3. 
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—  its  weight  as  an  infirmative  hypothesis  respecting  real 
evidence  in  general,  being  all  that  comes  in  question  at 
present. 

§  204.  Forgery  of  real  evidence  may  have  its  origin 
in  any  of  the  following  causes :  1.  Self-exculpation. 
2.  The  malicious  inteittion  of  injuring  the  accused,  or 
others.  3.  Sport,  or  with  the  view  of  effecting  some 
moral  end. 

1.  Self-exGulpative  forgery  —  Su&pected  person   innocent 
in  toto  —  JBy  innocent  person  to  avert  suspicion. 

§  205.  1.  Self-exculpative   forgery  of   real    evidence. 

*An   excellent   instance  of  the   danger  to  be  ^  ^ 

r     286  1 
apprehended  from  this  source  is  given  by  Sir  ■-  ^ 

Matthew  Hale,  ia  a  passage  which  is  very  frequently 
quoted.  After  observing  that  the  recent  and  unexplained 
possession  of  stolen  property  raises  a  strong  presumption 
of  larceny,  he  tells  us  of  a  case  tried,  as  he  says,  before  a 
very  learned  and  wary  judge,  where  a  man  was  con- 
demned and  executed  for  horse  stealing,  on  the  strength 
of  his  having  been  found  upon  the  animal  the  day  it  was 
stolen,  but  whose  innocence  was  afterward  made  clear 
by  the  confession  of  the  real  thief,  who  acknowledged 
that,  on  finding  himself  closely  pursued,  he  had  requested 
the  unfortunate  man  to  walk  his  horse  for  him  while  he 
turned  aside  upon  a  necessary  occasion,  and  thus  escaped.' 
This  species  of  forgery,  however,  is  not  confined  to  crimi- 
nals. It  sometimes  happens  that  an  innocent  man,  sensi- 
ble that,  though  guiltless,  appearances  are  against  him, 

'  2  Hale,  P.  C.  389.  A  similar  conviction  occurred  in  Surrey  in  1827,  but  the 
fatal  result  was  averted ;  R.  v.  Gill,  Wills,  Circ.  Evid.  54,  3rd  Ed.  See,  also, 
the  case  of  John  Jennings,  Theor.  of  Presumptive  Proof,  App.,  case  1 ;  and  that 
of  Du  Moidin,  Chambers's  Edinb.  Journ.  for  Oct.  28, 1837. 
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and  not  duly  weighing  the  danger  of  being  detected  in 
clandestine  attempts  to  stifle  proof,  endeavors  to  get  rid 
of  real  evidence  in  sucli  a  way  as  to  avert  suspicion  from 
Mmself,  or  even  turn  it  on  some  one  else.  An  extremely 
apt  illustration  is  to  be  found  in  the  Arabian  Nights' 
Entertainments ;  '■  where  the  body  of  a  man  who  had  died 
by  accident  in  the  house  of  a  neighbor,  was  conveyed  by 
him,  under  the  apprehension  of  suspicion  of  murder  in  the 
event  of  the  corpse  being  found  in  his  house,  into  the  house 
of  another  neighbor ;  who,  finding  it  there,  and  acting  under 
the  influence  of  a  similar  apprehension,  in  like  manner 
transmitted  it  to  a  third ;  who,  in  his  turn,  shifted  the 
■^possession  of  the  corpse  to  a  fourth,  with  whom 
■-  -'it  was  f  oimd  by  the  officers  of  justice. 

Malicious — Instwnces. 
§  206.  2.  The  forgery  of.  real  evidence  may  have  been 
efiected  with  the  malicious  purpose  of  bringing  down 
suffering  on  an  innocent  individual.  The  most  obvious 
instance  is  to  be  found,  in  a  case  probably  of  more  fre- 
quent occurrence  than  is  usually  supposed — namely, 
where  stolen  goods  are  clandestinely  deposited  in  the 
house,  room,  or  box  of  an  innocent  person,  with  the  view 
of  exciting  a  suspicion  of  larceny  against  him ; '  and  a 
suspicion  of  murder  may  be  raised  by  secreting  a  bloody 

'  3  Benth.  Jud.  Ev.  36.  The  story  alluded  to  is  the  well-known  one  of  the 
little  hunchback. 

"  In  the  preface  to  Mr.  Arbuthnot's  Reports  of  the  Court  of  Foujdaree  TJda- 
lut  of  Madras,  Madras,  1851,  p.  xlii, ia  the  following  passage :  —  "In  the  annals 
of  criminal  justice  in  this  country,  instances  of  this  species  of  forgery  of  real 
evidence  are  far  fron:i  uncommon,  it  being  a  matter  of  notoriety  that  the  clan- 
destine placing  of  articles  in  the  houses  of  accused  persons,  with  a  view  to 
facilitate  their  conviction  of  a  crime  charged,  is  frequently  resorted  to  by  the 
nativ^  officers  of  police ;  while  the  production  by  the  police  from  the  houses  of 
accused  persons  of  articles,  which  are  really  their  property,  but  are  alleged  to 
have  been  obtained  by  theft  or  robbery  is  still  more  common  " 
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weapon  in  tlie  like  manner.'  In  the  case  of  Le  Brun' 
■who  was  accused  of  having  murdered  a  lady  of  rank  to 
whom  he  was  servant,  the  officers  of  justice  were  charged 
by  his  advocates  with  having  altered  a  common  key, 
found  in  his  possession,  into  a  master  key,  in  order  to 
make  it  appear  at  the  trial  that  he  had  a  facility  for  com- 
mitting the  murder  which  he  really  did  not  possess. 
"  Another  remarkable  example,"  says  Mr.  Arbuthnot,  in 
the  preface  to  his  Reports  of  the  Foujdaree  Udalut  of 
Madras,'  "  is  related  in  a  Eeport  recently  published  on 
the  Wellicade  Jail  at  Colombo  in  Ceylon.  A  man  named 
Sellapa  Chitty,  of  the  class  termed  Nattacotie,  reported 
wealthy,  and  largely  engaged  *in  trade,  charged  p  .j^  „„„ 
his  neighbor  and  rival  in  business  with  causing  ^  -' 

the  death  of  a  Malabar  Cooly  by  burning  and  otherwise 
ill-treating  him ;  whereas  it  was  found  that  the  man  had 
died  a  natural  death,  and  that  the  prisoner,  together  with 
a  relative  and  servant,  had  applied  fire  to  several  parts  of 
the  body,  and  deposited  it  on  the  premises  of  the  accused; 
after  which  he  gave  notice  to  the  police,  and  charged  the 
innocent  party  with  the  murder.  The  case  seemed  clear, 
and  the  accused  would  have  been  tried  on  the  capital 
charge,  had  not  the  medical  gentleman  on  the  inquest 
observed  the  unusual  appearance  of  the  burnt  parts,  and 
finally  discovered  that  the  injuries  had  all  been  inflicted 
on  the  body  after  death..''''  The  numerous  cases  that  have 
occurred  of  persons  inflicting  wounds,  often  of  a  serious 
nature,  on  themselves,  with  the  view  of  attaining  some 
end'  —  in  some  instances   for  the   purpose   of  enabling 

'  Theory  of  Presumptive  Proof,  App.,  case  10. 
'  3  Perth.  Jud.  Ev.  60. 
'  Pages  xli,  xlii. 

*  See  Tayl.  Med.  Jurisp.  354  et  seq.,  8rd  Ed.  ;  Beck's  Med.  Jurisp.  32  et  seq. 
7th  Ed. 
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them  to  accuse  hated  individuals'  —  should  induce 
tribunals  to  be  more  on  their  guard  against  the  forgery 
of  real  e\adence  than  they  commonly  are.  And,  as 
though  no  limit  could  be  assigned  to  human  wickedness, 
it  is  said  that  even  suicide  has  been  committed  with  a 
like  view.'  The  following  application  of  this  kind  of 
forgery  is  likely  to  be  made  in  countries,  where  the  legit- 
imate principles  of  evidence  are  either  not  well  under- 
stood or  not  duly  observed.  We  allude  to  the  artifice 
of  sending  to  the  person  whom  it  is  desired  to  injure 
letters,  in  which  either  the  mode  of  committing  some 

^  *crime  is  discussed,  or  allusion  is  made  to  a 
r    289 1  ■ 

■-  -'  supposed  crime  already  committed ;  and  then 

procuring  his  arrest  under  such  circumstances  that  the 
document  may  be  found  in  his  possession.  E.  g.,  "  On 
such  an  occasion "  (naming  it),  "  my  dear  friend,  you 
failed  in  your  enterprise;"  an  enterprise  (describing  it 
by  allusion)  of  theft,  robbery,  murder,  treason :  "  on  such 
a  day,  do  so  and  so,  and  you  will  succeed.'"  "In  this 
way,"  observes  Bentham,  "  so  far  as  possession  of  crimina- 
tive written  evidence  amounts  to  crimination,  it  is  in 
the  power  of  any  one  man  to  make  circumstantial  evi- 
dence of  criminality  in  any  shape,  against  any  other."  * 

'  Tayl.  in  loc.  sit.  In  the  Times  Newspaper  for  January  §0,  1847,  will  be 
found  the  case  of  a  girl  at  Reading  who,  enraged  against  a  man  for  having 
ceased  to  live  with  her,  cut  her  throat  severely,  and  then  charged  him  with 
having  attempted  to  murder  her. 

"  We  have  somewhere  read  a  case  of  that  kind ;  and  believe  also  that  the 
French  Jacobins  were  accused  of  having  slain,  with  his  consent,  one  of  their 
number,  in  order  to  throw  on  the  Royalists  the  imputation  of  having  murdered 
him  as  a  political  enemy. 

8  3  Benth.  Jud.  Ev.  44. 

<Id. 
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With  double  object  —  By  force. 
§  207.  It  sometimes  happens  tliat  real  evidence  is 
forged  with  the  double  motive  of  self-exculpation,  and 
of  inducing  suspicion  on  a  hated  individual.'  And, 
lastly,  it  is  to  be  observed,  that  this  species  of  forgery 
may  be  accomplished  by  force  as  well  as  by  fraud :  e.  g., 
three  men  unite  in  a  conspiracy  against  an  innocent 
person ;  one  lays  hold  of  his  hands,  another  puts  into 
his  pocket  an  article  of  stolen  property,  which  the  third, 
running  up  as  if  by  accident  during  the  scuffle,  finds 
there  and  denounces  him  to  justice  as  a  thief." 

B.  In  sport,  or  for  a  moral  end. 
§  208.  3.  Forgery  of  real  evidence  committed  either 
in  sport  or  with  the  view  of  effecting  some  moral  end. 
As  an  instance  of  this  may  be  cited  the  story  of  the 
patriarch  Joseph,  who,  with  a  view  of  creating  alarm 
and  remorse  in  the  minds  of  his  guilty  brothers  for  their 
conduct  toward  him  in  early  life,  caused  a  silver  cup 
to  be  privately  hid  in  one  a?  their  sacks,  and  after  they 
had  gone  some  distance  on  their  journey,  had  them 
arrested  and  brought  back  as  thieves.' 

Lawful  action  of  the  accused. 

*  §  209.  The  other  infirmative  hypothesis  affect-     ^ 
ing  real  evidence  remains  to  be  noticed ;  namely, 
that   the   apparently  criminative   fact   may  have   been 
created  by  the  accused  in  the  furtherance  of  some  lawful, 

'  See  the  case  of  the  Flemish  parson  in  5  Causes  Celebres,  442,  Ed.  Richer, 
Amsterd.  1773. 
'  3  Benth.  Jud.  Ev.  39. 
8  Genesis,  xliv.  2  et  seq.    See  6  Benth.  Jud.  Ev.  37,  53. 
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or  even  laudable,  design.  This  is  best  exemplified  by 
those  cases  of  larceny,  where  stolen  property  is  found  in 
the  possession  of  a  person  who,  knowing  or  suspecting  it 
to  have  been  stolen,  takes  possession  of  it  with  the  view 
of  seeking  the  true  owner  in  order  to  restore  it,  or  of 
bringing  the  thief  to  justice ;  but,  before  this  can  be  ac- 
complished, becomes  himself  the  object  of  suspicion,  in 
consequence  of  the  stolen  property  being  seen  in  his  pos- 
session, or  of  false  information  being  laid  against  him.' 
In  cases  of  suspected  murder,  also,  stains  of  blood  on 
the  person  or  dress  of  the  accused  or  suspected  party, 
may  have  been  produced  by  many  causes,'  e.  g.,  the 
slaughter  of  an  animal,  an  accidental  bleeding  from  the 
nose,'  a  surgical  operation,*  etc. 

Real  evidence  fallacious  as  to  quality  of  crime. 
§  210.  Eeal  evidence,  while  truly  evidentiary  of  guilt 
in  general,  may  be  fallacious  as  to  the  qualii/ii  of  the 
crime.  The  recent  possession  of  stolen  property,  for 
instance,  standing  alone,  is  deemed  presumptive  evidence 
of  larceny,  not  of  the  acciised  having  received  the  goods 
with  a  guilty  knowledge  of  their  having  been  stolen;' 
*and  there  can  be  little  doubt  that  many  per- 
L  ^  sons  have  been  convicted  and  punished  for  the 

■  The  author  has  an  impression  of  having  seen  a  case  on  circuit,  where  a 
peddler  got  drunk  in  a  puhlic-house,  and  a  person  present  took  possession  of  his 
pack  with  the  view  of  returning  it  to  him  when  sober,  and  was  rewarded  for 
his  charity  by  an  indictment  for  larceny. 

2  Quiutil.  lib.  5,  c.  13. 

8  Id.  lib.  5,  c.  9. 

*  In  the  case  of  Willia/m  Shaw,  executed  at  Edinburgh  in  1721  for  the  sup- 
posed murder  of  his  daughter  who  had  committed  suicide,  one  of  the  facts 
which  pressed  against  him  was  that  his  shirt  was  bloody,  which  was  however 
caused  by  his  having  bled  himself  some  days  before,  and  the  bandage  becom- 
ing untied.     Theory  of  Pres.  Proof,  App. ,  case  8. 

« R.  V.  DensUy,  6  C.  &  P.  399  ;  B.  v.  Oddy,  3  Den.  C.  C.  273,  per  Alderson,  B. 
See  Reg.  v.  Langmead,  1  Leigh  &  C.  427,  489. 
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former  ofEense,  whose  guilt  consisted  in  the  latter ;  while 
on  the  other  hand  Justice  has  often  failed  the  other  way  —  a 
party  guilty  of  receiving  stolen  property  having  been 
erroneously  indicted  for  larceny.'  This  imperfection  in 
our  criminal  law  was  remedied  by  the  11  &  12  Vict.  c. 
46,  s.  3,  and  24  &  25  Vict.  c.  96,  s.  92,  which  allow  counts 
for  larceny  to  be  Joined  with  counts  for  receiving  goods, 
knowing  them  to  have  been  stolen."  So  where  a  person 
is  found  dead  and  plundered  of  his  property,  the  subse- 
quent possession  of  a  portion  of  it  may  induce  a  sus- 
picion of  murder,  against  a  party  whose  real  crime  was 
robbery.' 

Presumption  of  larceny  from  possession  of  stolen  prop- 
erty—  Sometimes  shifts  the  hurden  of  proof — Posses- 
sion must  he  recent. 

§  211.  There  is  one  species  of  real  evidence  which 
desei-ves  a  more  particular  consideration,  namely,  the 
presumption  of  larceny,  arising  from  possession  by  the 
accused  of  the  whole  or  some  portion  of  the  stolen  prop- 
erty. Not  only  is  this  presumptive  evidence  of  delin- 
quency when  coupled  with  other  circumstances  ;  but  even 
when  standing  alone  it  will  iu  many  cases  raise  a  pre- 
sumption of  guilt,  sufficient  to  cast  on  the  accused  the 
onus  of  showing  that  he  came  honestly  by  the  stolen 
property,  and  in  default  of  his  so  doing,  it  will  warrant 
the  Jury  in  convicting  him  as  the  thiel  This  presump- 
tion is  not  only  subject  to  the  infirmative  hypotheses 
attending  real  evidence  in  general ;  but,  from  its  constant 
occurrence,  and  the  obvious  danger  of  acting  indiscrimi- 

'  See  B,.  V.  CoUier,  4  Jurist,  703. 

«  See,  also,  14  &  15  Vict.  u.  100,  s.  13. 

»  See  R.  V.  Downing,  Wills,  Giro.  Evid.  137,  3rd.  Ed. 

47 
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nately  upon  it,  it  has,  as  it  were,  attracted  tlie  attention 
of  judges,  wh.0  have  endeavored  to  impose  some  practical 
limits  to  its  operation,  where  it  constitutes  the  only  evi- 
dence against  the  accused.  <iind,  first,  it  is  clearly  estab- 

,  lished  that  in  order  to  put  the  accused  on  *his 
r     292  1 
•-  -^  defense,  his  possession  of  the  stolen  property 

must  be  recent ; '  although  what  shall  be  deemed  recent 
possession  must  be  determined  by  the  nature  of  the  arti- 
cles stolen  —  i.  e.,  whether  they  are  of  a  nature  likely  to 
pass  rapidly  from  hand  to  hand  ;  or  of  which  the  accused 
would  be  likely,  from  his  situation  in  life,  or  vocation,  to 
become  innocently  possessed."  A  poor  man,  for  instance, 
might  fairly  be  called  to  account  for  the  possession  of 
articles  of  plate,  jewels,  or  rare  and  curious  books,  after 
a  much  longer  time  than  if  the  property  found  on  him 
had  consisted  of  clothes,  articles  of  food  suitable  to  his 
condition,  tools  proper  for  his  trade,  &c.  In  the  first 
reported  case  on  this  subject,'  Bayley,  J.,  directed  an 
acquittal,  because  the  only  evidence  against  the  prisoner 
was  that  the  stolen  goods  (the  nature  of  which  is  not 
stated  in  the  report)  were  found  in  his  possession  after  a 
lapse  of  sixteen  months  from  the  time  of  the  loss.  Where, 
however,  seventy  sheep  were  put  on  a  common  on  the 
18th  of  June,  but  not  missed  till  November,  and  the 
prisoner  was  in  possession  of  four  of  them  in  October,  and 
of  nineteen  more  on  the  23rd  of  November,  the  same  judge 
allowed  evidence  of  the  possession  of  both  to  be  given. 
In  the  subsequent  case  of  JR.  v.  Adams,"  where  the  pris- 

'  3  Stark.  Ev.  014,  8rd  Ed. ;  5  East,  P.  C.  657  ;  U.  v.  OocHn,  3  Lew.  C.  C.  235 ; 
and  the  cases  cited  in  tlie  following  notes. 

■'  3  Russ.  on  Crimes,  338,  4tli  Ed. ;  R.  v.  Partridge,  7  C.  &  P.  551 ;  B.  y. 
Cockin,  2  Lew.  C.  C.  335,  u. 

'Anon.,Z  C.  &P.  459. 

*  R.  V.  BewJnrst,  3  Stark.  Ev.  614,  note  (e),  3rd  Ed. 

«  8  C.  &  P.  600. 
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oner  was  indicted  for  stealing  an  axe,  a  saw,  and  a  mat- 
tock, and  the  whole  evidence  was  that  they  were  found 
in  his  possession  three  months  after  they  were  missed, 
Parke,  J.,  directed  an  acquittal.  And  in  a  more  recent 
case  of  R.  Y.Oruttenden,'  where  a  shovel  which  had  been 
stolen  was  found  about  six  or  seveii  months  after  the  theft 
in  the  house  of  the  prisoner,  who  was  not  then  at  home, 

*Gurney,  B.,  held  that,  on  this  evidence  alone,  ^  ^ 

.  .  r    298 1 

the  prisoner  ought  not  to  be  called  on  for  his  ^        '  J 

defense.  In  R.  v.  Partridge,'  however,  where  the  pris- 
oner was  indicted  for  stealing  two  "ends"  of  woolen 
cloth  (*.  e.,  pieces  of  cloth  consisting  of  about  twenty 
yards  each),  which  were  found  in  his  possession  about 
two  months  after  they  were  missed;  on  its  being  objected 
that  too  long  a  time  had  elapsed,  Patteson,  J.,  overruled 
the  objection,  and  the  prisoner  was  convicted.  After- 
ward, in  R.  V.  Hewlett,^  a  prisoner  was  indicted  for  steal- 
ing three  sheets,  the  only  evidence  against  him  being, 
that  they  were  found  on  his  bed  in  his  house  three  calen- 
dar months  after  the  theft.  On  this  it  was  objected  by 
his  counsel,  on  the  authority  of  R.  v.  Adams,  that  the 
prisoner  ought  not  to  be  called  on  for  his  defense  ;  but 
Wightman,  J.,  said,  that  it  seemed  to  him  impossible  to 
lay  down  any  definite  rule  as  to  the  precise  time  which 
was  too  great  to  call  on  a  prisoner  to  give  an  account 
of  the  possession  of  stolen  property ;  and  that  although 
the  evidence  in  the  actual  case  was  very  slight,  it  must 
be  left  to  the  jury  to  consider  what  weight  they  would 
attach  to  it.  The  prisoner  was  acquitted.  In  R.  v. 
Cooper,^  where   a   mare   which   had   been   lost   on   the 

>  6  Jur.  367,  and  MS. :  Kent  Sp.  Asa.  1843. 

»  7  C.  &  P.  551. 

8  3  Buss,  on  Crimes,  316,  4th  Ed. :  Salop  Sp.  Ass.  1843 

«  3  Car.  &  K.  318. 


372  nsrSTEUMBNTS   OF   EVIDEISrCE. 

iT'th  of  December,  was  found  in  the  possession  of  tlie 
prisoner  between  the  20t]i  of  June  and  the  22nd  of  July- 
following,  and  there  was  no  other  evidence  against  him, 
Maule,  J.,  held  the  possession  not  sufficiently  recent  to 
put  him  on  his  defense.  In  dealing  with  this  subject, 
it  is  to  be  remarked  that  the  probability  of  guilt  is  in- 
creased, by  the  coincidence  in  number  of  the  articles 
stolen  with  those  found  in  the  possession  of  the  accused, 
the  possession  of  one  out  of  a  large  number  stolen,  being 
more  easily  attributable  to  accident  or  forgery  than  the 
possession  of  all/ 

And  exckcsive. 

*8  212.  But  in  order  to  raise  this  presumption 
r     2941         ■  .  •  r  r 

L  -•  legitimately,  the  possession  of  the  stolen  prop- 

erty should  be  exclusive  as  well  as  recent.  The  finding 
it  on  the  person  of  the  accused,  for  instance,  or  in'  a 
locked-up  house  or  room,  or  in  a  box  of  which  he  kept 
the  key,  would  be  a  fair  ground  for  calling  on  him  for 
his  defense ;  but  if  the  articles  stolen  were  only  found 
lying  in  a  house  or  room,  in  which  he  lived  jointly  with 
others  equally  capable  with  himself  of  having  committed 
the  theft,  or  in  an  open  box  to  which  others  had  access, 
no  definite  presumption  of  his  guilt  could  be  made.'  An 
exception  has  been  said  to  exist  where  the  accused  is  the 
occupier  of  the  house  in  which  stolen  property  is  found, 
who,  it  is  argued,  must  be  presumed  to  have  such  con- 
trol over  it  as  to  prevent  any  thing  coming  in  or  being 
taken  out  without  his  sanction.  As  a  foundation  for 
cwil  responsibility  this  reasoning  may  be  correct ;  but 
to  conclude  the  master  of  a  house  guilty  of  felon]/,  on 

'  3  Ruas.  on  Crimes,  339,  note  (r),  4th  Ed. ;  per  Erie,  J.,  B.  v.  Brown,  MS. : 
Kent  Sum.  Ass.  1851. 
'  3  Stark.  Ev.  614,  8rd  Ed.,  note  (g) ;  Rose.  Grim.  Bv.  19,  4th  Ed. 
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the  double  presumption,  first,  that  stolen  goods  found  in 
the  house  were  placed  there  by  him  or  with  his  con- 
nivance ;  and,  secondly,  supposing  they  even  were,  that 
he  was  the  thief  who  stole  them,  there  being  no  corrob- 
orating circumstances,  is  certainly  treading  on  the  very 
verge  of  artificial  conviction.' 

Carried  too  far  in  practice. 
§  213.  Indeed,  there  can  be  no  doubt  that,  in  practice, 
the  legitimate  limits  of  the  presumption  under  consider- 
ation are  sometimes  overstepped.  "  Nothing,"  remarks 
Bentham,  "can  be  more  persuasive  than  the  circum- 
stance *of  possession  commonly  is,  when  cor-  p^qq^-, 
roborated  by  other  criminative  circumstances ;  '-  ^ 

nothing  more  inconclusive,  supposing  it  to  stand  alone. 
Receptacles  may  be  contained  one  within  the  other,  as  in 
the  case  of  a  nest  of  boxes  :  the  jewel  in  a  case ;  the  case 
in  a  box ;  the  box  in  a  bureau  ;  the  bureau  in  a  closet ; 
the  closet  in  a  room ;  the  room  in  a  house  ;  the  house  in 
a  field.  Possession  of  the  Jewel,  actual  possession,  may 
thus  belong  to  half-a-dozen  different  persons  at  the  same 
time  :  and  as  to  amteoedent  possession,  the  number  of  pos- 
sible successive  possessors  is  manifestly  beyond. all  limit."* 
It  is  in  its  character  of  a  cvraumista/nce  joined  with  others 
of  a  criminative  nature,  that  the  fact  of  possession  be- 
comes really  valuable  and  entitled  to  consideration, 
whether  it  be  ancient  or  recent,  joint  or  exclusive.  But, 
whatever  the  nature  of  the  evidence,  the  jury  must  be 

' "  II  7  aurait  injustice  flagrante,  a  rSputer  complice  d'un  vol  celui  chez  qui 
Tobjet  vole  serait  trouve,  ainsi  qu'on  le  faisait  a  Rome  pour  la  reparation  civile 
du  delit.  Presumer  la  culpabilite,  a  raison  des  circonstances  qui  peuvent 
D'etre  que  fortuites,  c'est  la  une  marche  grossi&re,  qui  appartient  a  I'enfance 
du  droit  penal."  Bonnier,  Traite  des  Preuves,  §  675.  See,  also,  Hume's  Crim. 
Law  of  Scotland,  vol.  1,  p.  111. 

'  3  Benth.  Jud.  Ev.  39, 40. 
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morally  convinced  of  tlie  guilt  of  the  accused,  wlio  is  not 
to  be  condemned  on  any  artificial  presumption  or  techni- 
cal reasoning,  however  true  and  Just  in  the  abstract. 

Explanation  of  possession  by  the  accused. 

§  214.  When  the  case  against  the  accused  is  sufficiently 
strong  to  warrant  the  calling  on  him  for  his  defense,  the 
credit  due  to  any  explanation  he  gives  of  the  way  in 
which  the  stolen  property  came  into  his  possession, 
whether  that  explanation  is  supported  by  evidence  or 
not,  is  altogether  for  the  consideration  of  the  jury.  And 
here  it  is  necessary  to  point  attention  to  an  important 
distinction.  In  R.  v.  OrowJiv/rst,'  which  was  an  indict- 
ment for  larceny,  Alderson,  B.,  before  whom  the  case  was 
tried,  thus  directed  the  Jury:  "In  cases  of  this  nature 
you  should  take  it  as  a  general  principle  that,  where  a 
man  in  whose  possession  stolen  property  is  found,  gives 
a  reasonable  account  of  how  he  came  by  it,  as  by  telling 
r  *  00 A  "1  ^^®  name  of  the  person  from  *whom  he  received 
L  ^  it,  and  who  is  known  to  be  a  real  person,  it  is 

incumbent  on  the  prosecutor  to  show  that  that  account 
is  false  ;  but  if  the  account  given  by  the  prisoner  be  un- 
reasonable or  improbable  on  the  face  of  it,  the  onus  of 
proving  the  truth  lies  on  him.  Suppose,  for  instance,  a 
person  were  to  charge  me  with  stealing  this  watch,  and 
I  were  to  say  I  bought  it  from  a  particular  tradesman, 
whom  I  name,  that  is  primi,  facie  a  reasonable  account, 
and  I  ought  not  to  be  convicted  of  felony  unless  it  is 
shown  that  that  account  is  a  false  one."  This  doctrine  is 
confirmed  by  the  cases  of  R.  v.  Smith ''  and  B.  v.  Har- 
mer.'     The  subsequent  case  of  i2.  v.  Wilson  *  may  at  first 

'  1  Car.  &  K.  370.  a  2  Cox,  Cr.  Cas.  487. 

'  3  Car.  &  K.  307.  ■■  1  Dearsl.  &  B.  157 ;  7  Cox,  Cr.  Cas.  810. 
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sight  seem  at  variance  with  it,  but  is  not  in  reality; 
for,  although  in  that  case  R.  v.  Growhurst  and  H.  v. 
Smith  were  cited,  the  decision  of  the  court  turned  simply 
on  the  question  whether  the  whole  evidence  taken  to- 
gether was  sufficient  to  Justify  a  conviction.  (») 

(a)  When  property  that  has  been  recently  stolen  is  found  in  the  possession 
of  another,  it  is  a  strong  circumstance  to  fix  guilt  upon  the  person  in  whose 
possession  it  is  found,  and  imposes  upon  him  the  burden  of  showing  how 
he  became  possessed  of  it.  Belote  v.  State,  36  Miss.  96  ;  People  v.  Ah  Ki,  20 
Cal.  177;  Jones  v.  People,  13  111.  259;  People  «.  Kelly,  38  Cal.  433;  State  ®. 
Gray,  37  Mo.  463 ;  Hughes  v.  State,  SHumph.  (Tenn.)75  ;  State  ®.  Kinsman,  7 
Rich.  (S.  C.)497 ;  State  v.  Adams,  14  Ala.  486  ;  Knickerbocker  «.  People,  43  N. 
T.  177  ;  Mondragan  «.  State,  33  Tex.  480 ;  State  v.  Turner,  65  N.  C.  592  ;  State 
D.  Bruin,  34  Mo.  547  ;  Com.  v.  Bell,  103  Mass.  163  ;  State  v.  Wohlmau,  34  Mo. 
487 ;  People  v.  Mahoney,  18  Cal.  186 ;  State  «.  Staples,  4  N.  H.  113  ;  Johnson  «. 
State,  47  Ala.  631;  May  v.  State,  35  Ind.  409.  But  in  the  absence  of  other  evi- 
dence, possession  of  the  goods  does  not  raise  a  presumption  even  that  the  pos 
sessor  of  the  goods  is  guilty  of  the  larceny  ;  for  whatever  presumption  might 
be  raised  from  such  possession  is  completely  overcome  and  rebutted  by  those 
other  presumptions  raised  by  the  law,  that  possession  of  property  is  honestly 
acquired,  and  that  innocence  is  to  be  presumed  until  guilt  is  proved  ;  and  the , 
possession  must  be  of  such  a  character  as  fairly  to  raise  a  presumption  of  guilt 
or  it  will  not  be  suflScient  to  put  n,  prisoner  upon  proof  as  to  the  means  by 
which  he  acquired  possession.  That  is,  unless  the  property  is  shown  to  have 
been  stolen,  and  the  possession  is  such  as  to  fairly  indicate  a  guilty  connection 
with  the  crime,  and  is  attended  by  such  circumstances  as  warrant  a  reasonable 
suspicion,  he  will  not  be  required  to  explain  his  possession.  Billard  v.  State, 
30  Tex.  367;  State  v.  Brady,  37  Iowa,  336;  Curtis  v.  State,  6  Cold.  (Tenn.)  9  : 
Head  v.  State,  35  Wis.  431 ;  State  ».  Taylor,  25  Iowa,  373. 

Thus  in  Davis  v.  People,  1  Parker's  Cr.  Kep.  (N.  Y.)  447,  it  was  held  that 
mere  possession  of  goods  known  to  be  the  proceeds  of  a  burglary,  did  not  raise 
a  presumption  even  that  the  possessor  was  guilty  of  the  burglary.  In  Knicker- 
bocker ».  People,  57  Barb.  (N.  Y.)  365,  affirmed  Ct.  of  App.  43  N.  Y.  177,  the 
rule  in  reference  to  the  effect  of  such  evidence  was  laid  down  thus  :  "Although 
the  mere  possession  by  a  person  of  goods  which  were  stolen  on*  the  occasion  of 
a  burglary,  without  any  other  evidence  indicative  of  guilt,  is  not  prima  facie 
evidence  that  such  person  committed  the  burglary  ;  yet,  when  in  addition  to 
such  possession,  soon  after  the  burglary,  there  is  evidence  that  the  prisoner 
was  in  the  vicinity  of  the  place  where  the  burglary  was  committed  just  prior 
to  the  act,  and  left  there  under  circumstances  of  some  suspicion,  and  that  he 
prevaricated  in  reference  to  his  possession  of  the  property,  that,  unexplained,  is 
prima  facie  evidence  of  his  guilt,  and  will  sustain  a  conviction  for  the  bur- 
glary." 
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But,  as  it  is  presumed  tliat  every  person  who  has  come  into  the  possession 
of  property  can  explain  his  possession,  and  show  how  he  acquired  it,  if  he  fails 
to  do  so,  the  fact  of  his  failure,  coupled  with  proof  that  the  goods  were  stolen, 
is  a  circumstance  so  strongly  indicative  of  guilt  as  to  justify  a  conviction 
But  if  he  explains  his  possession,  and  his  explanation  is  not  improbable  or  un 
reasonable,  the  prosecution  is  bound  to  show  its  falsity.  The  mere  fact  that 
he  claims  to  have  obtained  the  property  by  purchase  or  otherwise  of  some 
person  whose  name  he  gives,  is  not  enough  to  exculpate  him.  He  must  show 
that  the  person  whose  name  he  has  given  really  exists,  and  such  facts  and 
circumstances  as  render  it  possible  that  his  explanation  is  correct.  State  v. 
Brown,  25  Iowa,  561.  To  allow  persons  to  escape  who  are  placed  in  such  a 
suspicious  position,  upon  their  mere  ipse  dixit  that  they  purchased  the  goods 
of  some  person  whose  name  or  whereabouts  they  are  unable  to  give,  and  with- 
out calling  such  person,  or  introducing  evidence  in  reference  to  their  own  char- 
acter or  tending  to  show  their  honesty  in  the  transaction,  would  open  the  door 
for  the  escape  of  criminals  to  such  an  extent  as  to  render  their  conviction  next 
to  impossible. 

Therefore  the  prosecution  in  such  cases  are  only  required  to  show  that  the 
goods  were  stolen,  and  that  they  were  found  in  the  prisoner's  possession,  to 
shift  the  burden  upon  him  of  showing  how  he  became  possessed  of  them.  The 
circumstances  under  which  the  goods  were  found,  the  character  of  the  pris- 
oner, his  attempts  to  conceal  them,  in  fact,  any  thing  connected  with  his  pos- 
session that  has  a  tendency  to  show  that  his  dealing  with  the  property  was 
such  as  to  show  guilt  on  the  one  hand  or  innocence  on  the  other,  is  proper  to 
be  shown,  and  often  furnishes  the  surest  test  of  the  guilt  or  innocence  of  the 
accused. 

If  a  person  in  whose  custody  stolen  goods  are  found  is  shown  to  be  exposing 
them  openly  in  the  vicinity  where  they  were  stolen,  or  is  dealing  with  the 
property  as  an  honest  owner  would  deal  with  it,  this  is  a  strong  circumstance 
in  favor  of  the  honesty  of  his  possession.  But  if,  on  the  other  hand,  the  prop- 
erty is  concealed,  or  he  has  sold  it  for  a  sum  very  much  below  its  market  value, 
or  is  found  dealing  with  it  in  such  a  manner  as  is  inconsistent  with  an  honest 
possession,  these  facts  tend  strongly  to  establish  his  guilt.  Indeed,  in  all  cases, 
the  circumstances  under  which  the  goods  were  found,  the  manner  in  which  the 
prisoner  dealt  with  them,  his  character,  are  all  material  facts  to  be  considered 
by  the  jury.  If  he  introduces  evidence  tending  to  show  that  his  possession  of 
the  property  is  not  guilty,  and  such  as  raises  a  fair  doubt  upon  the  question, 
the  prosecution  is  bound  to  overcome  the  doubt,  or  fail  of  a  conviction.  The 
prisoner  need  not  explain  his  possession  beyond  a  reasonable  doubt ;  it  is 
enough  if  a  fair  doubt  is  thus  raised,  if  his  explanation  is  reasonable  and 
probable,  even  though  its  truth  is  not  satisfactorily  established. 

The  rule  seems  to  be  that,  where  a  person  is  found  in  the  possession  of 
goods  recently  stolen,  proof  of  the  fact  that  they  were  stolen,  and  found  in  the 
respondent's  possession,  is  enough  to  charge  him  with  responsibility  for 
the  crime,  unless  he  gives  a  reasonable  explanation  of  Ms  possession  consistent 
with  his  innocence;  Eegina  v.  Harmer,  3  Cox's  Cr.  Cas.  487 j  Eegina  v.  Crow- 
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hurst,  1  C  &  K.  370;  Regina  v.  Debley,  2  C.  &  K.818-,  Rex  «.  Burdett,  4  B.  & 
Aid.  149  ;  Regina  i).  Smith,  2  C.  &  K.  317  ;  Wills  on  Circumstantial  Ev.  54;  but 
if  he  gives  a  reasonable  explanation  of  his  possession,  by  giving  the  name  and 
residence  of  the  person  of  whom  he  claims  to  have  bought  the  goods,  and 
shows  that  such  a  person  really  lives  in  the  place  named,  or  was  there  at  the 
time  when  the  purchase  is  alleged  to  have  been  made  by  him,  or  the  posses- 
sion of  the  goods  delivered  to  him,  and  such  person  is  reasonably  accessible  to 
the  prosecution,  the  prosecution  is  then  bound  to  show  that  his  explanation  is 
false.     Reg.  v.  Smith,  2  C.  &  K.  217. 

Thus  in  Regina  v.  Smith,  ante,  the  respondent  was  indicted  for  stealing  a 
piece  of  wood  which  was  found  in  his  possession  five  days  after  it  was  stolen, 
and  he  stated  that  he  had  obtained  it  from  a  person  whose  name  he  gave,  who 
lived  only  two  miles  away,  it  was  held  that  the  prosecution  were  bound  to 
show  that  his  account  of  the  manner  in  which  he  acquired  the  possession  of 
the  goods  was  false.  The  account  must  not  only  be  reasonable,  but  it  must  be 
such  that  the  prosecution  can  find  the  party  named,  and  the  question  as  to 
whether  it  is  such  a  reasonable  areount  as  to  enable  the  prosecution  to  find  the 
person  named,  is  for  the  jury.    Regina  v.  Hughes,  Cox's  C.  C.  176. 

Mr.  Wills  in  his  excellent  treatise  on  Circumstantial  Evidence,  in  referring 
to  the  rule  in  such  cases,  says,  "  But  these  refinements  are  not  strictly  followed 
in  practice,  and  indeed  are  not  always  easily  capable  of  application,"  and  he 
cites  the  case  of  Reg.  v.  Wilson,  7  Cox's  C.  C.  310,  where  the  respondent  was 
indicted  for  stealing  some  articles  of  dress,  and  the  evidence  was  that  he  was 
in  possession  of  the  stolen  property  recently  after  it  was  stolen ;  that  he  sold  it 
openly  in  a  public  house  and  on  his  arrest  stated  to  the  constable  that  C.  and 
D.  brought  the  things  to  his  house,  and  that  one  W.,  who  was  at  his  house, 
would  say  that  it  was  so,  and  the  constable  knew  all  of  the  persons,  but  none 
of  them  were  called,  the  prisoner  being  convicted,  it  was  held  that  the  convic- 
tion was  good. 

If  his  account  is  unreasonable  or  improbable,  or  if  he  has  given  con- 
flicting or  different  accounts  of  his  possession  of  the  goods,  he  will  not  be 
relieved  from  the  presumption  of  guilt  raised  by  the  possession  of  the 
goods.  Reg.  V.  Harmer,  ante  ;  Reg.  ■».  Crowhurst,  ante  ;  Knickerbocker  b.  People, 
43  N.  Y.  177;  State  ».  Brown,  25  Iowa,  561.  The  possession  of  stolen  goods 
not  according  to  the  circumstances  and  habit  of  the  life  of  the  party  charged, 
raises  a  strong  presumption  against  him,  calling  for  a  satisfactory  explanation 
from  him.  Gilbert's  Ev.  898 ;  McNally's  Ev.  579.  But  mere  possession  of 
such  goods  is  not  enough  to  secure  the  conviction  of  the  person  for  larceny, 
unless  they  are  shown  to  have  been  actually  stolen  from  some  person  whose 
name  is  known,  and  the  prisoner,  in  the  absence  of  such  proof,  is  not  required 
in  any  manner  to  explain  his  possession.  Such  explanation  is  only  required 
when  the  fact  of  larceny  is  established.  4  Blackstone's  Com.  353  ;  3  Hale's  P. 
C.  390;  McNally's  Ev.  580;  State  ®.  Taylor,  35  Iowa,  373;  Billard  v.  State,  30 
Tex.  367 ;  State  v.  Brady,  27  Iowa,  136 ;  Curtis  v.  State,  6  Cold.  (Tenn.)  9 ; 
Sartorious  «.  State,  24  Miss.  603 ;  People  o.  Chambers,  18  Gal.   383 ;  People  «. 
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Ah  Kl,  20  id.  177 ;  Belote  v.  State,  36  Miss.  96 ;  People  v.  Cuniff,  3  Penn.  St. 
586 ;  State  v.  McGowan,  1  S.  C.  14. 

In  Lewis «.  State,  4  Kan.  296,  it  appeared  that  the  respondent  and  three 
others  were  in  possession  of  a  farm  upon  which  they  had  squatted,  and  from 
which  they  had  jointly  cut  and  stacked  the  hay  growing  on  the  place.  In 
these  stacks  they  had  left  large  cavities  in  which  the  stolen  goods  were  found. 
Three  of  the  persons  fled  when  they  ascertained  that  they  were  suspected  of 
the  larceny,  but  the  respondent  was  apprehended.  The  court  held  that  the 
finding  of  the  goods  upon  the  premises,  under  these  circumstances,  was  suffi- 
cient to  raise  a  presumption  of  the  defendant's  guilt. 

The  character  of  the  goods  is  also  proper  to  be  considered,  as  a  -wide  distinc- 
tion arises  between  the  possession  of  goods  readily  transferred  from  one  to 
another,  and  those  which  are  bulky  and  difficult  of  transportation,  and  this  has 
an  important  bearing  upon  the  question  as  to  whether  the  possession  is  suffi- 
ciently recent  after  the  theft  to  warrant  the  presumption  of  guilt.  In  the  case 
of  articles  readily  passed  from  one  to  another,  the  presumption  arising  from 
possession  grows  weaker  according  to  the  ratio  of  its  remoteness  in  point  of 
time,  from  the  original  criminal  taking.  State  v.  Williams,  9  Ired.  (N.  C.)  140 ; 
Com.  B.  Doane,  1  Cush.  (Mass.)  5  ;  Warren  «.  State,  1  Iowa,  106 ;  Sloan  «.  People, 
47  111.  76.  But  in  the  case  of  bulky  property,  difficult  of  removal,  the  fact  of 
possession  is  regarded  as  strong  evidence  even  though  a  considerable  time  has 
elapsed.    Jones  «.  State,  30  Miss.  658. 

In  Warren  ■!).  State,  1  Iowa,  106,  it  was  held  that  the  finding  of  stolen  prop- 
erty on  the  premises  of  the  respondent  eighteen  mouths  after  the  offense  was 
committed,  was  so  remote  as  not  to  aflFord  even  prima  facie  evidence  of  guilt ; 
and  the  same  was  held  in  Sloan  v.  The  People,  47  111.  76.  In  State  v.  Kinman,  7 
Rich.  (S.  C.)  497,  it  was  held  that  possession  in  one  State  of  a  slave  that  had  been 
stolen  five  months  before,  was  sufficiently  recent  to  impose  upon  the  respond- 
ent the  duty  of  explaining  his  possession  to  avoid  conviction.  See,  also.  Par- 
tridge's Case,  7  C.  &  P.  557.  In  Gregory  «.  Richards,  8  Jones  (N.  C),  443,  it  was 
held  that  the  possession  must  be  so  recent  as  to  render  it  improbable  that  the 
prisoner  acquired  possession  of  the  property  in  any  other  way,  but  this  is  by 
no  means  the  test,  nor  is  it  the  rule  even  in  North  Carolina,  for  in  a  recent  case. 
State  V.  Turner,  65  N.  C.  593,  it  was  held  that  what  is  a  recent  possession,  call- 
ing for  an  explanation  from  the  respondent,  as  well  as  the  reasonableness  of 
the  explanation,  is  a  question  of  fact  for  the  jury  in  view  of  all  the  facts  and 
circumstances  of  the  case.  See,  also,  to  the  same  effect.  Price  «.  State,  13  Gratt. 
(Va.)  846;  May  v.  State.,  35  Ind.  409;  Unger  v.  State,  43  Miss.  643;  Com.  ». 
Bell,  102  Mass.  168  ;  Knickerbocker  v.  People,  43  N.Y.  177  ;  also  S.  C,  57  Barb. 
573.  In  State  v.  Bennett,  Const.  Rep.  (S.  C.)  693,  it  was  held  that  the  finding 
of  goods  in  the  possession  of  the  respondent  two  months  after  the  larceny,  was 
a  recent  possession.  In  an  Anonymous  Case,  3  C.  &  P.  459,  sixteen  months  was 
held  not  recent.  In  Rex  v.  Dewhurst,  3  Starkie's  Ev.  450,  six  months  was  held 
to  be  recent.  Thus,  it  will  be  seen  that  the  question  as  to  what  is  such  a 
recent  possession  as  to  call  upon  the  defendant  to  explain  his  possession,  is 
necessarily  a  question  in  reference  to  which  no  definite  rule  can  be  given,  but 
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that  must  necessarily  depend  upon  the  peculiar  circumstances  of  each  case. 
But  it  seems  to  be  settled  that  in  the  absence  of  other  proof  than  that  of  the 
larceny,  the  mere  possession  of  such  property  sixteen  months  after  the  crime 
was  committed,  is  not  prima  facie  evidence,  nor  even  such  evidence  as,  in  the 
language  of  some  of  the  cases,  warrants  even  a  suspicion  of  guilt.  Hunt  v. 
Com.,  13  Gratt.  757;  Anonymous,  2  C.  &  P.  459 ;  Warren  v.  State,  1  Iowa,  106  ; 
Sloan  V.  People,  47  111.  76.  But  it  must  not  be  understood  by  this  that  posses- 
sion of  stolen  goods  after  sixteen  months,  or  whatever  other  longer  period  has 
elapsed,  may  not  afford  some  evidence  of  the  respondent's  guilt.  Of  itself,  it 
is  not  enough  to  throw  upon  him  the  burden  of  explaining  his  possession,  but 
when  the  property  is  dealt  with  by  the  respondent  in  such  a  way  as  an  honest 
owner  would  not  deal  with  it.  State  b.  Smith,  2  Ired.  (N.  C.)  102  ;  or  if,  when 
the  prisoner  is  charged  with  the  offense,  he  gives  an  unreasonable  account  of 
his  possession;  or  when  he  has  given  conflicting  accounts  thereof,  the  fact  that 
the  property  was  found  in  his  possession,  may  be  considered  by  the  jury,  even 
though  it  cannot  be  regarded  as  recent,  and  is  to  be  given  weight,  that  is,  is  to 
be  regarded  as  affording  a  strong  or  weals  presumption  of  guilt  in  proportion  to 
the  length  of  time  that  lias  elapsed  between  the  taking  and  the  finding,  and 
the  force  given  to  it  by  the  additional  facts  and  circumstances  in  the  case. 
State  •».  Jones,  3  Dev.  &  Bat.  (N.  C.)  122  ;  Com.  v.  Doane,  1  Gush.  (Mass.)  5 ;  State 
V.  Williams,  9  Ired.  (N.  C.)  140.  "^ 

In  this  country  the  practice  is  to  receive  such  evidence,  however  remote  in 
point  of  time  from  the  crime  itself;  State  v.  Williams,  ante;  Garcia  «.  State,  26 
Tex.  209;  Crilley  «,  State,  30  Wis.  231 ;  State  D.  Shaw,  4  Jones  (N.  C),  446  ;  but, 
in  the  absence  of  other  proof  giving  force  to  the  fact  and  reviving  the  presump- 
tion, the  jury  are  always  to  be  instructed  that  the  evidence  is  very  weak  and 
not  suSacient  to  call  for  any  explanation  from  the  prisoner,  because  it  does  not 
afford  prima  facie  evidence  of  guilt.  But,  otherwise,  when  the  proof  is  such  as 
to  render  possession  under  the  circumstances  strongly  suspicious,  or,  in  other 
words,  so  strong  as  to  overcome  the  presumption  that  his  possession  is  honest. 
State  «.  Williams,  ante  ;  State  v.  Brady,  37  Iowa,  126 ;  Curtis  «.  State,  6  Cold. 
(Tenn.)  9  ;  Com.  v.  Doane,  1  Gush.  (Mass.)  5 ;  Warren  v.  State,  1  Iowa,  106  ;  Sloan 
V.  People,  47  Ill.'76  ;  Watson  v.  State,  36  Miss.  793;  Billard  v.  State,  30  Tex.  367. 
But  when  the  goods  are  found  in  the  recent  possession  of  the  respondent,  and  the 
larceny  is  proved,  a  prima  facie  case  is  made  on  the  part  of  the  prosecution  that 
calls  for  an  explanation  from  the  prisoner  of  his  possession  of  the  property,  or  in 
the  absence  of  it,  a  conviction  will  be  upheld  ;  Jones  «.  State,  30  Miss.  653;  Belate 
V.  State,  36  id.  96  ;  People  v.  Ah  Ki,20  Cal.  177  ;  People  v.  Cuniff,  2  Parker's 
Cr.  (N.  T.).586  ;  Warren  ■».  State,  1  Iowa,  106  ;  Sloan  v.  People,  47  111.  76  ;  State 
V.  Williams,  9  Ired.  (N.  C.)  140  ;  Com.  v.  Doane,  ante  ;  State  v.  Kinman,  7  Rich. 
(S.  C.)  497  ;  State  ■».  Adams,  14  Ala.  486  ;  Walker  v.  State,  36  Ga.  633;  Watson 
■B.  State,  36  Miss.  793;  State  v.  Floyd,  15  Mo.  849  ;  State  «.  Wolf,  15  id.  168 ; 
Peoples.  Chambers,  18  Cal.  383  ;  Sartorious  «.  State,  34  Miss.  603  ;  Gregory  ». 
Richards,  8  Jones  (N.  C),  443  ;  State  «.  Johnson,  1  Wins.  (N.  C.)  385  ;  People 
«.  Antonio,  37  Cal.  404  ;  State  i).  Merrick,  1  App.  (Me.)  398  ;  State  «.  Bennett, 
3  Brev.  (S.  S.)  514 ;  Conkwright  v.  People,  35  111.  304  ;  Com.  v.  Stebbins,  8  Gray 
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(Mass.),  492  ;  State  v.  Jones,  3  Dev.  &  Bat.  133  ;  State  v.  Smith,  3  Ired.  (N.  C.) 
102  ;  Simpson  v.  State,  4  Humph.  (Tenn.)  456 ;  Fisher  v.  State,  46  Ala.  717  ; 
Price  v.  State,  31  Gratt.  (Va.)  846  ;  Ungeru.  State,  43  Miss.  443  ;  Knickerbocker 
V.  People,  43  N.  T.  177 ;  Mandragan  v.  State,  33  Tex.  480 ;  State  «.  Turner,  65 
N.  C.  593  ;  State  v.  Bruin,  34  Mo.  547  ;  People  v.  Gassaway,  23  Cal.  51 ;  Com.  v. 
Bell,  102  Mass.  163  ;  State  v.  "Wohlman,  34  Mo.  487  ;  People  v.  Mahoney,  18  Cal. 
80  ;  State  i>.  Staples,  4  N.  H.  113;  Johnson  v.  State,  47  Ala.  62;  Com. «.  Howe,  2 
Allen  (Mass.),  153;  Com.  v.  Millard,  1  Mass.  6;  State  v.  Brewster,  7  Vt.  132  ; 
State  B.  Weston,  9  Conn.  537;  Penn.  v.  Myers,  Addis.  (Penn.)  331 ;  State  v.  Ben- 
nett, Const.  Eep.  (S.  C.)  692 ;  Com.  v.  Riggs,  14  Gray  (Mass.),  374  ;  Yarborough 
1).  State,  41  Ala.  405  ;  State  i).  Taylor,  35  Iowa,  372  ;  State  v.  McGowan,  1  S.  C. 
14;  State  v.  Brown,  85  Iowa,  561 ;  Lewis  v.  State,  4  Kan.  296  ;  and  where  the 
presumption  fairly  arises,  the  possession  of  a  part  of  goods  stolen  upon  a  par- 
ticular occasion,  raises  a  presumption  that  he  stole  the  whole  ;  Com.  v.  Howe, 
2  Allen  (Mass.),  158 ;  Com.  «.  Millard,  1  Mass.  6 ;  but  the  presumption  thus 
raised  is  not  conclusive  ;  it  is  not  a  legal  presumption,  but  a  mere  presumption 
of  fact ;  State  i).  Hodge,  50  N.  H.  570 ;  Graves  v.  State,  13  Wis.  591 ;  State  v. 
Arnold,  13  Iowa,  479 ;  Wilcox  v.  State,  3  Heisk.  (Tenn.)  110;  Conkwright «. 
People,  35  111.  304  ;  State  u.  Bennett,  ante  ;  People  ■».  Antonio,  ante  ;  State  v. 
Merrick,  ante  ;  which  may  be  overcome  by  any  proof  tending  to  raise  a  reason- 
able doubt ;  Walker  ».  State,  36  Ga.  633  ;  Hall  «.  State,  8  Ired.  489 ;  Belate  ». 
State,  86  Miss.  96  ;  People  «.  Ah.  Ki,  30  Cal.  177  ;  thus,  the  prisoner  may  show 
what  he  said  when  arrested,  or  first  accused  of  the  crime,  in  explanation  of 
his  possession  as  a  part  of  the  res  gentm  ;  Walker  «.  State,  36  Ga.  633 ;  or  that  he 
is  a  man  of  property,  as  bearing  upon  the  question  ;  Com.  ■».  Stebbins,  8  Gray 
(Mass.),  493  ;  or  that  he  came  into  possession  of  the  property  subsequent  to 
the  larceny;  Head  «.  State,  35  Wis.  421 ;  or  any  fact  or  circumstance  tending 
to  explain  his  possession,  and  as  to  what  is  a  reasonable  explanation  the  jury 
are  to  judge.     State  v.  Adams,  14  Ala.  486. 

The  prisoner  is  not  bound  to  show  that  his  possession  is  lawful,  nor  is  he 
bound  to  show  that  he  acquired  it  honestly  beyond  a  reasonable  doubt.  It  is 
sufBcient  if  his  explanation  is  such  as,  in  view  of  all  the  evidence,  to  leave  a 
reasonable  doubt  in  the  minds  of  the  j  ury  as  to  his  guilt,  and  it  is  error  to 
instruct  a  jury  that  they  must  convict  unless  the  prisoner  shows  how  he  came 
by  the  property  ;  Hall  «.  State,  8  Ired.  439 ;  Belate  «.  State,  36  Miss.  96  ;  Peo- 
ple x>.  Ah  Ki,  30  Cal.  177 ;  People  «.  Kelly,  38  id.  423 ;  State  b.  Gray,  37  Mo.  463; 
Jones  ■!).  People,  12  111.  259  ;  Hughes  B.  State,  8  Humph.  (Tenn.)  75  ;  and  in  order 
to  amount  to  prima  facie  proof,  the  property  must  be  shown  to  be  in  his 
exclusive  possession.  It  must  be  shown  to  be  under  his  control.  The  mere 
fact  that  property  is  found  upon  his  premises,  to  which  others  have  free  access, 
and  not  under  circumstances  such  as  prima  faeie  exclude  the  idea  that  it  might 
have  been  placed  there  by  others,  is  not  enough,  it  must  really  be  in  his  cus- 
tody. But  in  State  v.  Johnson,  1  Wins.  (N.  0.)  738,  it  was  held  that  where 
property  that  had  been  stolen  was  found  in  a  house  exclusively  occupied  by 
the  defendants,  that  it  was  in  the  possession  of  the  defendants  so  as  to  war- 
rant a  conviction  for  its  larceny. 
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So,  the  prosecution  to  strengthen  the  presumption  may  show  that  other 
stolen  goods  were  found  in  his  custody  at  the  same  time.  Com.  v.  Riggs,  14 
Gray  (Mass.),  376 ;  Tarborough  v.  State,  41  Ala.  405 ;  or  that  he  has  given  con- 
flicting accounts  of  the  matter.  State  v.  Jones,  3  Dev.  &  Bat.  123 ;  or  that  he 
has  committed  other  thefts,  even  though  in  other  States.  Watson  i).  State,  36 
Miss.  793.  Evidence  of  other  transactions  of  the  prisoner  may  be  given  in 
evidence  for  the  purpose  of  proving  guilty  knowledge.  Coleman  ».  People, 
1  Hun  (N.  1'.),  596.  And  evidence  may  be  given  to  show  that  the  prisoner  has 
made  inconsistent  statements  in  reference  to  collateral  matters  bearing  more 
or  less  upon  the  issue.  Id.  Or  that  he  concealed  the  goods.  Lewis  v.  State,  4 
Kan.  296 ;  or  that  he  was  in  a  situation  to  commit  the  crime.  Knickerbocker 
v.  People,  43  N.  Y.  177 ;  or  that  he  has  dealt  with  the  property  in  a  manner 
inconsistent  with  an  honest  possession.  State  v.  Brown,  35  Iowa,  561 ;  State  v. 
Smith,  2  Ired.  (N.  C.)  102. 
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Documents. 
§  215.  The  remaining  instruments  of  evidence  are 
Documents,  under  wliicli  term-  are  properly  included 
all  material  substances  on  wliicli  the  thoughts  of  men 
are  represented  by  writing,  or  any  other  species  of  con- 
ventional mark  or  symbol.  Thus,  the  wooden  scores 
on  which  bakers,  milkman,  &c.,  indicate  by  notches  the 
number  of  loaves  of  bread  or  quarts  of  milk  supplied  to 
their  customers;  the  old  exchequer  tallies,'  and  such 
like,    are.  documents  as    much    as   the   most  elaborate 

*deeds.     In  some  instances,  no  doubt,  the  line  ^  „ 

r    299 
of  demarcation  between  documentary  and  real  ^  -^ 

evidence  seems  faint;  as  in  the  case  of  models  or  draw- 

'  These  tallies  were  used  as  acquittances  for  debts  due  to  the  crown,  and  for 
some  other  purposes.  A  piece  of  wood,  about  two  feet  long,  was  cut  into  a 
particular  uneven  form,  and  scored  with  notches  of  diflferent  sizes  to  denote 
different  denominations  of  coin,  the  largest  denoting  thousands  of  pounds ; 
after  which  came  respectively  hundreds,  tens,  and  units,  of  pounds ;  while 
shillings  and  pence  were  designated  by  still  smaller  notches.  The  wood  was 
then  split  down  the  middle,  into  two  parts,  so  that  the  cut  passed  through  the 
notches.  One  portion  was  given  out  to  the  accountant,  &c.,  which  was  called 
the  "  tally  ; ".  the  other  was  kept  by  the  chamberlain,  and  called  the  "  counter- 
foil." The  irregular  form  of  the  tally,  together  with  the  natural  inequalities 
in  the  grain  of  the  wood,  rendered  fabrication  extremely  difficult.  Tallies 
having  been  abolished,  and  receipts  substituted  by  23  Geo.  3,  c.  82,  and  4  &  .5 
Will.  4,  c.  15,  those  in  existence  were  destroyed  as  useless.  A  few  have,  how- 
,  ever,  been  preserved  in  the  Remembrancer's  Office,  with  a  view  of  which  the 
author  has  been  kindly  favored.  See  further  on  the  subject  of  these  tallies, 
Dialogua  de  Scaccario,  lib.  l,c.  5;  Madd.  Hist.  Exch.  chap.  23,  §  28;  Gilb. 
Exch.  chap.  9.  Tallies  are  in  use  in  France,  and  recognized  by  law  there.  Cod. 
Civil,  Liv.  3,  tit.  8,  chap.  6,  sect.  1,  §  3,  Art.  1333 ;  Bonnier,  Traite  dos  Preuves, 
§§  614-616,  &  335. 
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ings,  whicli  clearly  belong  to  the  latter  head,  but  differ 
from  that  which  we  are  now  considering  in  this,  that  they 
are  actual,  not  symbolical  representations. 

Necessarily  came  to  the  cognizance  of  tribunals  through 
human  testimony  —  How  obtained  when  wanted  for  evi- 
dence—  When  in  possession  of  the  apposite  party  — 
When  in  possession  of  a  third  paHy  —  Admissibility 
and  Gonstruction  of  to  be  decided  by  the  judge. 

§  216.  Documents,  being  inanimate  things,  necessarily 
come  to  the  cognizance  of  tribunals  through  the  medium 
of  human  testimony ;  for  which  reason  some  old  authors 
have  denominated  them  dead  proofs  (probatio  mortua), 
in  contradistinction  to  witnesses,  who  are  said  to  be  living 
proofs  (probatio  viva).'  When  documents  which  are 
wanted  for  evidence  are  in  the  possession  of  the  opposite 
party,  a  notice  to  produce  them  should  be  served  on  him 
in  due  time  before  the  trial,  when,  if  he  fails  to  produce 
them,  derivative,  or,  as  it  is  technically  termed,  "  second- 
ary "  evidence  of  their  contents  may  be  given."  When 
they  are  in  the  possession  of  a  third  party,  he  should  be 
served  with  what  is  called  a  subpoena  duces  tecum,  *'.  e., 
a  summons  to  attend  the  trial  as  a  witness  and  bring  the 
documents  with  him.  The  person  on  whom  such  a  sub- 
poena has  been  served  is  bound  to  obey  it,  so  far  as  at- 
tending the  trial  and  bringing  the  documents  with  him ; 
but,  by  analogy  to  the  principles  already  explained,'  he 
will  not  be  compelled  to  produce  them  if  the  disclosure 
might  subject  him  to  crimination,  penalty,  or  forfeiture. 
So,  a  party  will  not  be  required  to  produce  the  muni- 

1  Bract,  lib.  5,  fol.  400  b  ;  Co.  Litt.  6  b. 
'  Bk.  8,  pt.  2,  ch.  3. 
'  Supra,  pt.  1,  ch.  1. 
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ments  of  title  to  his  estate,'  nor  will  Ms  attorney  to 
whose  care  they  have  been  intrusted;'  and  in  either 
case  independent  secondary  evidence  of  their  contents 
*may  be  given.'  The  admissibility  of  docu- 
ments in  evidence,  as  well  as  all  preliminary  L  ^^^  J 
questions  of  fact  on  which  that  admissibility  depends,* 
and  their  legal  construction  when  received,  are  to  be  de- 
cided by  the  judge ;  other  questions  respectiag  them  are 
for  the  jury. 

Secondary   significations  of  "  Writing^''   and  "  Written 
Evidence''''  —  Secondary  signification  of  ^'■Instrument:''' 

§  217.  Although  documentary  evidence  most  usually 
presents  itself  in  a  written  form,  the  terms  "Writing" 
and  "Written  evidence"  have  obtained  in  law  a  second- 
ary and  limited  signification,  in  which  they  are  commonly, 
but  not  always  used,  and  much  confusion  has  arisen 
from  the  ambiguous  meanings  of  these  terms.  This  matter 
cannot  be  more  clearly  explained  than  in  the  following 
passage  from  one  of  the  most  eminent  of  French  jurists. 
"  The  force  of  written  proofs  consists  in  this,  that  men 
have  agreed  together  to  preserve  by  writing  the  recollec- 
tion of  things  past,  and  of  which  they  were  desirous  to 
establish  the  remembrance,  either  as  rules  for  their  guid- 
ance, or  to  have  therein  a  lasting  proof  of  the  truth  of  what 
they  write.  Thus,  agreements  are  written  to  preserve  the 
remembrance  of  what  the  contracting  parties  have  pre- 
scribed for  themselves,  and  erect  that  which  has  been  agreed 

'■  Tayl.  Ev.  §§  428, 1318, 4th  Ed. 

'  nmerd  V.  Knight,  3  Exch.  11 ;  Doe  d.  Gilbert  v.  Boss,  7  M.  &  W.  103 ; 
Ditcher  v.  Kenriek,  1  Car.  &  P.  171 ;  Yolomt  v.  Boyer,  13  0.  B.  231. 

*'  Per  Hill.  J.,  Reg.  v.  Leatham,  3  E.  &  E.  658,  668;  and  see  infrd,  bk.  3,  pt. 
2,  ch.  3. 

*  Bk.  1,  pt.  1,  §  83,  and  note  (r). 
49 
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on  into  a  fixed  and  immutable  law  for  them.  So,  Avills  are 
written  to  establish  the  recollection  of  what  a  person  who 
had  the  right  to  dispose  of  his  property  has  ordained,  and 
make  thereof  a  rule  for  his  heir  and  legatees.  In  like  man- 
ner are  written  sentences,  decrees,  edicts,  ordinances,  and 
every  thing  intended  to  have  the  eifect  of  title  or  of  law, 
&G.  *  *  *  The  writing  preserves  unchangeably 
what  is  intrusted  to  it,  and  expresses  the  intention  of 
the   parties  by  their  own  testimony.'"     Now  it  is  to 

*such  documents  as  are  here  spoken  of,  that  the 
r     301  1  .  . 

L  -•  terms  "  writing  "  and  "  written  evidence  "  are 

commonly  applied   in   our   books."     The    civilians   and 

canonists  appear  to  have  included  all  such  under  the 

general  name  of  "  Instruments ; " "   but  among   us   this 

term  is  not  usually  applied  to  public  writings.     It  is  not 

however  essential  to  an  instrument  that  it  be  the  act  of 

two  or  more  parties :  it  may  be  unilateral  as  well  as  syn- 

'  Domat,  Lois  Civiles,  Part  1,  liv.  3,  tit.  6,  sect.  2.  See  the  original,  supra, 
Introd.  pt.  2,  §  60.  So  deeds  usually  run ,  "  Now  this  indenture  witnesseth,  &c. ;" 
and  conclude,  "In  witness  wliereof,  &c. ;"  and  agreements  commonly  say,  "It 
is  hereby  agreed,  &c." 

''  The  word  "  writing,"  as  well  as  the  Norman  French  "  escript,"  have  been 
used  in  this  sense  from  the  earliest  times  ;  see  Litt.  sect.  365  ;  Co.  Litt.  852  a  ; 
5  Co.  26  a.  So  in  2  Edw.  IV.  3,  A.  &  B.  Nota  q"  Littleton  voile  aver  pled 
escript  per  voy  de  fait,  et  voile  aver  appel'  ceo  un  fait,  come  adire,  fist  un  fait 
de  feoffment.  Et  OJwke  dit,  q~  c"  ne  poet  estre,  car  il  n'est  dit  un  fait,  siuon  q" 
un  livere  de  cest  ust  estre  fait,  p  q~  Litt.  luy  agree  a  ceo,  et  dit  que  il  serr" 
appel  un  writing,  et  let  appel'  un  escript  conteigne  q  tiel  home  eufeoffe  tiel 
home." 

^  "  Facilioris  probationis  causa  etiam  couficiuntur  instrumenta.  Quo  vocabulo 
quamvis  omnia,  quibus  causa  instruitur,  adeoque  et  testes  denotentur :  hie 
tamen  instrumentum  est  scriptura,  ad  rerum  gestarum  memoriam  fidemque 
confeota.  Quia  autem  vel  publica  fide  nititur  ilia  scriptura,  vel  privata : 
hino  et  instrumentum  est  vel  pvbliawm,  vel  privatum.  Itaque  puUioa  habentur 
instrumenta,  confecta  §,  magistratibus,  veluti  acta  publica,  tabulse  censuales, 
apochse  publlcss,  in  monimenta  publica  translata,  diplomata,  et  notitise,  ex 
archivo  publiqo  depromptse,  etc."  Heinec.  ad  Pand.  pars  4,  §§  126  &  127.  See 
also,  Devotus,  Inst.  Canon,  lib.  8,  tit.  9,  §  20. 
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allagmatic.  Thus,  a  deed  poll,  or  a  will,  is  an  "  instru- 
ment," as  much  as  the  most  complicated  indenture  con- 
sisting of  any  conceivable  number  of  parts.' 

Divisions  of  writings —  1.  Public  and  Pri/vate —  2.  Jvr 
dicial  and  Not  judicial — 3.  Of  record  and  Not  of 
record. 

§  218.    "Writings"    understood    in    this    sense    are 
*two  kinds,  "  Public  "  and  "  Private." '     Under 
the  former  come  acts  of  parliament,  judgments  ^  J 

and  acts  of  courts,  both  of  voluntary  and  contentious 
jurisdiction,  proclamations,  public  books,  and  the  like. 
They  are  divided  into  "  Judicial "  and  "  Not  judicial ; " 
and  also  into  "  Writings  of  record  "  and  "  Writings  not 
of  record." '(a)      Eecords,  says  Lord  Chief  Baron  Gil- 

'  "  Nee  minus  ex  hia  definitionibus  intelligitur,  instrumentis  prisatis  accen- 
senda  esse  —  1.  Ghirographa,  quse  super  negotio  /zovoTtXs'vpao  oonS.ciuntuT. 
2.  Syngra/pTias,  super  negotio  SntXs'vpa)  scriptas.  3.  Apochas,  quibus  sibi 
solutum  fatentur  creditores.  4.  Antapoclias  (Eeversales),  quibus  debitor  se 
solvisse,  et  ad  banc  prsestationem  obstrictum  esse  fatetur.  5.  Epistolas.  6. 
Lihros  rationum,  et  7.  Quascumque  alias  scripturas  priyatorum  :  Heinec.  ad 
Pand.  pars  4,  §  128. 

=  Biiprd,  note  {J) ;  2  Ph.  Ev.  1,  lOtb  Bd. 

2  2  Ph.  Ev.  1, 10th  Ed. 

(a)  Parol  evidence  is  never  admissible  to  disprove  a  record  of  court.  Public 
policy  requires  that  documents  of  that  character  should  not  be  attacked,  except 
through  such  mediums  as  the  law  provides  for  the  correction  of  errors  therein. 
When  a  copy  of  such  a  record  is  presented  in  proof,  it  is  final  and  conclusive 
upon  the  parties,  and  cannot  he  attacked  collaterally  ;  Davis  «.  Tallcot,  13  N.  Y. 
184 ;  Rogers  v.  Moore,  2  Boot  (Conn.),  159  ;  Boyce  ®.  Burt,  43  Barb.  (N.  T.)  339; 
Wallace  ».  Cail,  34  N.  J.  600  ;  Hoagland  v.  Schnorr,  13  Ohio  St.  80 ,  nor  can  any 
evidence  in  reference  thereto  inconsistent  therewith  be  given,  as  that  the  chris- 
tian name  of  a  person  named  therein  is  incorrect;  Woodyard  v.  Threlkeld,  1  A. 
K.  Marsh.  (Ky.)  10;  or  that  parties  who,  by  the  record,  appear  not  to  have  been 
in  court  were  in  court;  State  «.  Clemons,  9  Iowa,  534;  Com.  ■».  Slocum,  14  Gray, 
345;  nor  though  an  entry  therein  is  void  for  uncertainty;  Porter  «.  Byrne,  10 
Ind.  146;  nor  can  the  record  of  any  court  of  record,  which  had  jurisdiction 
over  the  matter  involved  in  the  record,  be  disproved,  as  the  record  of  a  justice 
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bert,  "are  the  memorials  of  the  legislature,  and  of  the 
king's  courts  of  justice,  and  are  authentic  beyond  all 
manner  of  contradiction : " '  they  are  said  to  be  "  monu- 

'  Gilb.  Ev.  7,  4t]i  Ed.  See,  also,  Plowd.  491 ;  Co.  Litt.  360  a ;  4  Co.  71  a ; 
Finch,  Law,  231;  1  East,  355;  3  B.  &  Ad.  867. 

or  probate  court;  McFarlane  «.  IJandle,  41  Miss.  411;  Lamothe  ®.  Lippott,  40 
Mo.  143;  DoUoflF®.  Hartwell,38  Me.  54;  McLean  v.  Huganne,  13  Johns.  (N.  Y.) 
184;  Eastman  v.  Waterman,  26  Vt.  494;  but  evidence  explanatory  of  and  not 
inconsistent  with  the  record  may  be  given  to  give  effect  to  it ;  Keve  v.  Hayes, 
35  N.  Y.  361;  Young  v.  Fuller,  29  Ala.  464;  Carr  ».  Emory  College,  32  Ga.  557; 
Boyce  ij.  Burt,  ante;  Stark  ».  Fuller,  42  Penn.  St.  330;  Foster  v.  Wells,  4 
Texas,  101 ;  Eastman  v.  Cooper,  15  Pick.  (Mass.)  376 ;  and  docket  entries  may 
be  shown  to  be  incorrect ;  Blair  v.  Hamilton,  33  Cal.  49 ;  Clemmer  v.  State,  9 
Gill.  (Md.)  379. 

So  in  cases  where  it  is  clear  that  it  is  necessary  to  prevent  manifest  injustice, 
the  effect  of  a  record  may  be  changed  or  varied  by  parol,  or  where  a  record  is 
palpably  fraudulent,  it  will  be  corrected  upon  parol  proof.  Steel  v.  Glass,  1 
Ga.  475;  Lowry  «.  McMillan,  8  Penn.  St.  157;  Clawson  v.  Eichelbaum,  3  Grant 
(Penn.),  130. 

In  Schirmer  u.  People,  33  111.  376,  the  court  say,  "  Whether  an  instrument 
offered  is  a  record  or  not  is  always  open  to  inquiry,  and  it  may  be  shown  to  be 
forged  or  altered.  And  if  words  have  been  struck  out  of  a  record,  so  as  to  ren- 
der it  erroneous,  witnesses  may  be  examined  to  show  that  such  words  were 
improperly  struck  out;  but  not  to  falsify  the  record  by  showing  that  an  alter- 
ation whereby  a  record  was  made  correct  was  improperly  made. 

Not  only  is  it  true  that  the  records  of  a  court  cannot  be  impeached  by  parol 
except  as  before  stated,  but  the  same  is  true  of  any  record  required  by  law  to 
be  kept  in  writing,  as  of  a  fire  district;  Hunneman  v.  Fire  Dist.,  37  Vt.  40; 
Mayhur  «.  Gay  Head,  13  Allen  (Mass.),  139;  town;  Wood  v.  Mansell,  3  Blackf. 
(Ind.)  125;  Howlett  v.  Holland,  6  Gray  (Mass.),  418;  Blaisdell  v.  Briggs,  33  Me. 
133 ;  the  record  of  a  probate  court ;  Lamothe  v.  Lippott,  40  Mo.  143 ;  the  rec- 
ords of  a  justice  court;  Smith  v.  Compton,  20  Barb.  (N.  Y.)  363;  Eastman  v. 
Waterman,  37  Vt.  494 ;  Gammon  v.  Chandler,  30  Me.  153 ;  the  records  of  a  cor- 
poration; Gould  V.  Norfolk  Lead  Co.,  9  Cush.  (Mass.)  338;  the  record  of  deeds; 
Brittain  v.  Lawrence,  1  D.  Chip.  (Vt.)  103  ;  Williams  «.  Ingalls,  31  Pick.  (Mass.) 
388 ;  but  in  reference  to  all  records  except  those  of  a  court  which  can  be  cor- 
rected by  proper  proceedings,  parol  evidence  is  admissible  to  change  or  vary 
them  when  a  manifest  error  exists,  or  when  it  is  clear  that  manifest  injustice 
will  otherwise  result  therefrom,  or  when  the  record  is  imbued  with  fraud,  or 
when  there  are  two  records  of  the  same  thing  which  are  inconsistent  with  each 
other.  Lowry  v.  McMillan,  8  Penn.  St.  157;  Steel  v.  Glass,  1  Ga.  495  ;  Walter 
V.  Belding,  34  Vt.  658. 

Whenever  proof  is  required  to  be  made  of  any  of  the  matters  contained  in  a 
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menta  veritatis  et  vetustatis  vestigia,'"  as  also  "the 
treasure  of  the  king." "  But  the  Judgments  of  tribunals 
are  not  in  general  receivable  ia  evidence  against  those  who 

1  Co.  Litt.  118  a  ;  293  b.     See  2  Rol.  396. 
2 11  Edw.  IV.  1. 

record,  it  must  be  done  by  tbe  record  itself  or  a  certified  copy  thereof  in  all 
cases  wbere  the  la-w  so  provides,  and  the  record  stands  as  infallible  proof  of 
the  facts  contained  in  it,  except  in  the  cases  before  enumerated.  This  results 
from  the  very  necessity  of  things,  which  requires  stability  and  permanence, 
and  some  point  in  certain  human  affairs,  where  absolute  certainty  exists  and 
can  be  reached.  It  is  held  that  an  officer's  return  upon  a  legal  process  can  be 
explained  by  parol ;  Williams  «.  Cheeseborough,  4  Conn.  356 ;  and  that  it  may 
be  contradicted  when  it  is  obtained  by  fraud ;  Com.  ■».  Bullard,  9  Mass.  370; 
but  in  the  absence  of  fraud  parol  evidence  is  not  admissible  to  alter  or  vary  it; 
Wellington  v.  Gale,  13  Mass.  483;  but  when  a  return  is  susceptible  of  an  ex- 
planation upon  the  very  face  of  it,  it  may  be  varied  or  contradicted  by  parol; 
Tildeu  B.  Johnson,  6  Gush.  (Mass.)  354;  or  when  an  ambiguity  exists  therein. 
Shoemaker  v.  Ballard,  15  Penn.  St.  93.  But  when  judgment  has  been  entered 
upon  the  procqss,  and  the  return  becomes  a  part  of  the  record,  it  cannot  be  at- 
tacked in  any  collateral  proceeding. 

In  reference  to  record  evidence,  it  should  be  anderatood,  that  the  mere  fact 
that  an  instrument  is  recorded  does  not  make  the  record  evidence.  The  real 
test  is,  whether  the  instrument  is  by  law  required  to  be  recorded,  or  can  be 
recorded  at  the  option  of  the  holder ;  if  not,  it  has  no  business  upon  the  record, 
and  the  record  furnishes  no  evidence  to  uphold  or  sustain  it.  The  purpose  of 
public  records  is  twofold :  first,  to  preserve  the  evidence  of  such  acts  as  the 
law  deems  it  necessary  to  have  preserved ;  and,  second,  that  all  persons  may 
have  knowledge  of,  or  eas.v  means  of  obtaining  knowledge  of  a  class  of  transac- 
tions of  public  concern.  Whenever  the  law  requires  an  instrument  to  be  re- 
corded, the  instant  that  it  is  recorded  the  law  presumes  every  person  to  be 
aware  of  its  contents,  and  all  persons  are  bound  to  take  notice  of  it,  and  aa 
against  the  rights  of  third  persons  cannot  set  up  want  of  notice  or  knowledge. 
Therefore,  no  instrument  can  go  upon  the  public  records,  except  such  as  the 
law  provides  shall  be  recorded  there ;  and  the  record  of  any  other  instrument  is 
utterly  null  and  void  and  of  no  effect  whatever  upon  the  rights  of  any  one, 
nor  can  the  record  or  a  copy  thereof  be  used  in  evidence,  nor  does  it  operate  as 
notice  to  any  person,  even  though  they  have  seen  the  record,  of  the  legal  exist- 
ence of  the  instrument.  Brown  «.  Hicks,  1  Ark.  233 ;  Filter  v.  Shotwell  7  W. 
&  S.  (Penn.)  14;  Trummell  v.  Thurmond,  17  Ark.  230;  Smith  «.  Lawrence,  13 
Mich.  431;  Jay  «.  Bast  Livermore,  56  Me.  107;  Hatchett  v.  Connor,  30  Tex. 
104 ;  Monta  v.  Stephens,  43  Ala.  317 ;  K.  Y.  Dry  Docka  v.  Hicks,  5  McLean  (U. 
S.),  Ill  ;  Berry  v.  Matthews,  13  Md.  537 ,  Thomas  v.  Grand  Gulf  Bank,  17 
Miss.  301 ;  Children  v.  Cutter,  16  Mo.  34. 


390  INSTRUMENTS   OF  EVIDENCE. 

were  neitlier  party  nor  privy  to  them ;  althougli,  in  some 
instances,  tlie  law  from  motives  of  policy  renders  them 
conclusive  and  binding  on  all  tlie  world,  as  in  the  case  of 

There  are  yet  another  class  of  records,  which,  although  not  required  to  be 
kept  by  any  special  statute,  are  yet  a  species  of  quasi  record  .which  gives  them 
character  as  evidence,  when  their  genuineness  is  established.  The  record  of 
the  doings  of  any  public  officer,  whose  doings  or  proceedings  are  properly  and 
essentially  a  matter  of  record  by  him,  are  prima /aa'«  evidence  of  his  olficial 
acts.  This  species  of  records  is  not  entitled  to  the  weight,  or  endowed  with 
the  character  of  records  proper,  but,  uncontradicted,  they  stand  as  evidence  of 
the  official  acts  of  the  oflBcer  by  whom  they  are  kept,  or  of  the  particular  de- 
partment over  which  he  presides.  But  in  reference  to  all  matters  except  such 
as  become  matters  of  record  by  virtue  of  the  statute,  the  question  as  to  what 
is  or  is  not  a  record  is  essentially  one  of  fact.  Thus,  in  Sprague  v.  Bailey,  19 
Pick.  (Mass.)  436,  the  town  clerk  had  entered  in  his  record  that  a  certain  person 
had  been  elected  to  the  office  of  Treasurer.  This  was  an  error,  and  he  obtained 
leave  to  amend  his  record,  which  he  did,  by  inserting  in  the  record  that  the 
person  "  was  duly  elected  tax  collector  according  to  my  best  belief."  The 
court  held  that  this  was  not  a  record,  and  could  not  be  used  as  evidence  of  the 
fact  that  the  person  was  elected  tax  collector.  A  record  must  necessarily,  in 
order  to  be  entitled  to  the  character  of  a  record,  be  the  official  statement  of  a 
fact,  without  qualification,  uncertainty  or  doubt.  It  must  be  direct,  positive 
and  certain,  so  as  to  afford  conclusive  evidence  of  all  it  states. 

In  Kybury  v.  Perkins,  6  Cal.  674,  the  court  say  that  "  to  entitle  a  book  to  the 
character  of  an  official  register,  it  is  not  necessary  that  it  should  be  required  by 
an  express  statute  to  be  kept,  nor  that  the  nature  of  the  office  should  render  the 
book  indispensable.  It  is  enough  that  it  is  kept  by  the  proper  officer.  But  to 
entitle  such  a  book  to  be  used  as  prima  facie  evidence  of  the  facts  contained  in 
it,  it  is  necessary  that  if  should  be  clearly  identified  as  a  book  kept  under  the 
direction  of  a  public  officer  who  had  jurisdiction  over  the  matters  to  which  it 
relates.  Bean  ».  Smith,  30  N.  H.  461.  Such  documents  cannot  be  proved  by  a 
certificate  of  an  officer  who  has  the  legal  custody  of  them,  but  must  be  proved 
and  identified  like  any  other  document  by  the  best  evidence.  Bouchiand  v. 
Dias,  3  Den.  (N.  Y.)  287.  Of  this  class  of  records,  or  rather  documents,  are 
receipts  indorsed  upon  records ;  Lathrop  ».  Blake,  3  Penn.  St.  483  ;  blotters  in 
the  land  office  ;  Strimpfler  v.  Roberts,  18  Penn.  St.  283  ;  a  collector's  books ;  U. 
S. «.  Howlaud,  2  Cranch  (U.  S.  C.  C),  508  ;  the  books  of  account  kept  by  a  pay- 
master ;  United  States  «.  Kuhn,  4  Cranch  (U.  S.),  401 ;  an  entry  of  a  mining 
claim  in  the  recorder's  office  according  to  local  custom  ;  Praulus  ».  Pacific,  etc., 
Co.,  35  Cal.  SO;  books  kept  by  the  selectmen  of  a  town, containing  a  statement 
of  moneys  of  the  town  expended  by  them ;  Thornton  «.  Comptou,  18  N.  H.  20 ; 
any  book  kept  by  a  county  clerk  not  required  by  law  to  be  kept  by  him,  but 
which  he  kept  for  convenience,  that  contains  facts  relating  to  business  of  his 


DOCUMENTS.  391 

judgments  in  rem.'  Among  public  documents  of  a  judi- 
cial nature,  but  not  of  record,  may  be  mentioned  various 
forms  of  inquisitions,  depositions,  examinations,  writs, 

'  Infra,  bk.  3,  pt.  3,  ch.  9. 

ofBce  ;  Browning  «.  Flannigln,  33  N.  J.  567 ;  Groesbeck  v.  Seeley,  13  Mich.  389; 
school  district  records  ;  Sanborn  «.  School  Dist.,  13  Minn.  17  ;  defective  plats  of 
the  survey  of  a  grant  filed  in  the  recorder's  office,  or  recorded  in  the  surveyor- 
general's  office  ;  Ott  V.  Soulard,  9  Mo.  581 ;  documents  relating  to  public  matters 
that  have  for  many  years  been  deposited  in  a  public  office,  and  which  have  been 
regarded  as  public  papers,  are  admissible  in  evidence  without  proof  of  their 
genuineness.  As  the  map  of  the  village  of  St.  Louis  by  Auguste  Chotejiu,  one  of 
the  reputed  founders  of  said  village,  in  1864,  which  was  deposited  in  the  office  of 
the  United  States  recorder  of  land  titles  in  1825,  is  admissible  to  show  the  plan 
upon  which  the  village  was  laid  out ;  St.  Louis  «.  Erskine,  31  Mo.  110 ;  Whitef  ord 
V.  Bickford,  29  N.  H.  471 ;  official  books  of  county  commissioners ;  Cuttle  v. 
Brockway,  34  Penn.  St .  145 ;  a  map  and  iield-book  of  the  survey  of  a  tract 
of  land,  duly  certified  according  to  law  and  filed  in  a  public  office;  Peo- 
ple «.  Denuison,  17  Wend.  (N.  Y  )  312 ;  the  record  of  the  board  of  supervisors 
of  a  county  under  the  seal  of  the  board  ;  Blackman  v.  Dunkirk,  19  Wis.  183 ; 
commissioner's  book  for  subscriptions  to  the  stock  of  an  incorporated  company  ; 
Turnpike  Co.  o.  Van  Ness,  3  Cranch  (U.  S.),  449  ;  the  records  of  the  land  office; 
Gait  ».  Galloway,  4  Peters  (U.  S.),  333  ;  a  record  of  baptism  made  by  the  min- 
ister of  a  parish ;  Huntley  v.  Comstock,  3  Boot  (Conn.),  99 ;  the  plat  of  a  road 
laid  by  county  commissioners ;  Hiner  v.  People,  34  111.  397  ;  the  report  of  asses- 
sors ;  Eel.  Ass.  «.Topp,  16  Ired.  242  ;  a  book  kept  in  town  clerk's  office  relating  to 
births  and  marriages  ;  Sumner  •».  Sebee,  3  Me.  333  ;  and  other  books  and  doc- 
uments of  a  similar  character  and  description.  These,  however,  like  all  other 
records,  except  the  records  of  judgments  and  proceedings  of  courts  of  record, 
and  of  the  legislature  and  executive  departments  of  the  government,  may  be 
rebutted  and  completely  overcome  by  proof  of  their  falsity.  Prima  facie  they 
establish  the  facts  contained  in  them,  but  they  do  not  import  absolute  verity. 
Thus  in  New  York  it  is  held  that  the  record  of  a  deed  or  will  is  only  prima 
facie  evidence  of  the  authority  of  the  original,  and  this  is  necessarily  so,  else 
forged  instruments  by  the  mere  fact  of  record  might  be  invested  with  all  the 
force  and  validity  of  a  genuine  instrument,  and  thus  the  title  to  property  be 
left  to  the  mercy  of  sharpers  and  criminals.    Morris  b.  Keyes,  1  Hill  (N.  Y.), 

540. 

When  the  statute  has  not  made  provision  for  the  use  of  certified  copies  of  rec- 
ords in  evidence,  either  the  originals  must  be  produced,  or,  if  lost,  their  contents 
proved  by  the  best  evidence!  possible;  Norris  b.  Russell,  5  Cal.  249  ;  Macy  b. 
Goodwin,  6  id.  579 ;  Newcomb  i).  Drummond,  4  Leigh  (Va.),  57 ;  Hall  o.  Manches- 
ter 40  N.  H.  410-  or  if  the  papers  or  records  are  in  the  custody  of  an  officer  not 
within  the  jurisdiction  of  the  court,  or  the  production  of  the  originals  cannot  be 
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pleadings,  &g.  :  and  among  those  of  a  public  nature  not 
judicial,  tlie  joui-nals  of  the  Houses  of  Parliament,  the 
books  of  the  Bank  of  England,  Registers  of  births,  mar- 
riages and  deaths,  corporation  books,  books  of  heralds' 
visitations,  books  of  deans  and  chapters,  &c. 

enforced,  sworn  or  attested  copies  of  tlie  original  may  be  given  in  evidence. 
Raymonds.  Longworth,  4  McLean  (TJ.  S.),  481;  Gray  «.  Davis,  27  Conn.  447 ; 
York  V.  Gregg,  9  Texas,  85.  Even  where  the  statute  provides  for  the  use  of 
certified  copies  the  original  may  be  used ;  Miller  v.  Hale,  26  Penn.  St.  432  ;  Vose 
V.  Manly,  19  Me.  331 ;  and  may  even  be  proved  by  secondary  evidence,  if  no 
better  evidence  can  be  produced.     United  States  i).  Lamb,  13  Peters  (U.  S.),  1. 

The  mere  fact  that  the  statute  requires  an  instrument  to  be  recorded  does 
not  necessarily  make  a  copy  of  the  record  admissible  in  evidence,  nor  even  the 
record  itself,  unless  provision  is  made  therefor  by  statute.  In  cases  where  the 
statute  does  not  make  such  provision,  neither  such  record  nor  copies  thereof 
are  admissible  without  proof  of  the  loss  of  the  original  document,  nor  then, 
if  better  evidence  exists.  Dick  ».  Balch,  8  Peters  (U.  S.),  30 ;  Fellows  «.  Van 
Hyring,  23  How.  Pr.  (N.  Y.)  230 ;  Stevens  ».  Reed,  37  N.  H.  49  ;  Hale  v.  Palmer, 
5  Mo.  403. 

In  all  cases  where  the  statute  provides  for  the  record  of  documents,  or  of 
certain  proceedings,  and  makes  a  copy  of  such  record,  certified  by  the  officer 
having  the  custody  thereof,  admissible  in  evidence,  sucL  record  or  a  copy 
thereof  may  be  used,  and  in  the  absence  of  the  original  document  must  be 
used,  unless  their  destruction  is  proved,  in  which  case  the  contents  may  be 
proved  by  secondary  evidence  and  resort  must  be  had  to  the  highest  evidence 
existing.  If  the  original  record  of  a  judgment  is  lost,  it  may  be  proved  by 
the  docket  entries  and  the  original  papers  in  the  cause,  or  by  a  copy  thereof, 
but  before  such  proof  can  be  made,  the  destruction  or  loss  of  the  record  and 
original  files  must  be  proved  unmistakably.  Donaldson  v.  Winter,  Miller,  137 ; 
Adams  v.  Bet?,  1  Watts  (Penn.),  425  ;  BuUer's  N.  P.  228  ;  Jenkins  v.  Parkell, 
25  Ind.  473. 

Thus,  where  the  docket  is  proved  to  be  lost  the  entries  therein  may  be  proved 
by  parol  ;  Pruden  v.  Allen,  23  Pick.  (Mass.)  187 ;  TlUotson  e.  Warner,  3  Gray 
(Mass.),  574  ;  Langley  v.  Vose,  27  Me.  179  ;  Jay  v.  East  Livermore,  56  id.  115; 
but  when  no  record  and  no  minutes  or  docket  entry  have  been  made,  parol 
evidence  cannot  be  received  to  supply  it ;  Sayles  v.  Briggs,  4  Mete.  (Mass.)  421 ; 
but  Hubbard,  J.,  in  the  same  case  adds :  "The  cases  are  abundant  to  show 
that  a  lost  record,  like  a  lost  deed,  may  be  proved  by  parol,  and  that  the  min- 
utes may  be  used  where  the  record  has  not  been  drawn  out  in  extenso,  as  con- 
taining the  elements  of  the  record,  and  in  truth,  for  the  time  being,  the  record 
itself.  If  this  were  not  the  rule,  substantial  injustice  might  be  done  to  inno- 
cent parties  who  had  no  duty  to  perform  in  making  up  the  records,  and  were 
not  charged  with  the  care  of  their  preservation." 
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Puhlic  writings. 

§  219.  The  principle  of  the  admissibility  of  public 
writings  in  general  is  thus  clearly  explained  in  a  text 
work:    "Documents  of  a  public  nature,  and  of  public 

Until  tlie  record  is  made,  every  tiling  depends  upon  the  docket  entries,  hence 
at  any  time  before  the  record  is  completed  they  may  be  used  in  evidence  to 
prove  the  proceedings  in  the  cause.     Willard  v.  Harvey,  34  N.  H.  344. 

In  Chamberlain  t>.  Sands,  27  Me.  467,  the  minutes  of  a  magistrate  who  was 
bound  to  make  up  a  record  were  held  admissible,  so  in  Langley  v.  Vose,  37  id. 
179,  and  also  see  Senthers  ».  Carley,  49  Me.  837. 

Where  there  is  uncertainty  as  to  what  persons  are  intended  to  be  affected 
by  a  record,  it  is  competent  to  identify  them  by  parol,  Dane  v.  Gilmore,  49  Me. 
179,  as  where  there  are  several  persons  by  the  same  name,  which  one  is  the 
one  referred  to  in  and  affected  by  it.    Jay  «.  East  Livermore,  56  Me.  130. 

In  the  case  of  foreign  judgments  or  judgments  of  another  State,  only  exem- 
plified copies  can  be  used.  Exemplified  copies  are  copies  attested  by  the  clerk 
and  a  judge  of  the  court  in  which  the  judgment  is  rendered  under  the  seal  of 
the  court ;  Huff  «.  Campbell,  1  Stew.  (Ala.)  543  ;  and  it  must  appear  from  the 
certificate  that  the  clerk  certifying  the  copy  was  the  clerk  of  the  court  at  the 
time  when  the  certificate  was  made,  and  that  the  attestation  of  the  clerk  is  in 
due  form.  Johnson  v.  Howe,  3  Stew.  (Ala.)  37 ;  Trigg  «.  Conway,  1  Hemp. 
(Tenn.)  538 .  And  if  there  are  several  distinct  papers  they  must  be  attached 
to  each  other,  so  that  the  court  can  see  that  the  certificate  applies  to  all  of  them. 
Herndon  v.  Gives,  16  Ala.  361.  And  the  seal  of  the  court  must  be  impressed 
upon  the  certificate  or  accompany  it,  or  the  copies  will  not  be  admissible. 
Thomason  v.  Driskell,  13  Ga.  253  ;  Hinton  «.  Brown,  1  Blaekf.  (Ind.)  439. 

An  execution  is  no  proof  of  a  judgment,  and,  except  in  the  court  from  which 
it  is  issued,  the  judgment  upon  which  it  stands  must  be  proved;  Tindall  «. 
Murray,  1  Hemp.  (Tenn.)  31 ;  Campbell  v.  Strong,  id.  365  ;  so  neither  does  the 
record  of  a  levy  of  an  execution,  or  a  sheriff's  deed  on  the  sale  of  land,  prove 
the  existence  of  a  judgment ;  but  the  person  claiming  under  either  must  pro- 
duce the  judgment;  Townsend  v.  Wesson,  4  Duer  (N.  Y.),  343.  But,  where 
neither  a  copy  of  the  judgment  nor  the  record  can  be  found,  the  courts  will  pre- 
sume that  a  judgment  was  rendered  upon  which  it  issued.  Qooch  ®.  Scheidler, 
30  Tex.  443. 

An  exemplified  copy  of  a  judgment  imports  absolute  verity;  therefore,  the 
party  proving  it  need  not  prove  that  it  has  not  been  reversed.  If  such  is  the 
fact,  the  other  party  must  establish  it  by  an  exemplified  copy  of  the  record  of 
the  judgment  of  reversal.  Schoonmaker  v.  Lloyd,  9  Rich.  (S.  C.)  173 ;  Mandeville 
«.  Stockett,  38  Miss.  398. 

A  record  of  a  judgment  is  not  proof  of  any  thing  except  what  was  done  by 
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authority,  are  generally  admissible  in  evidence,  although 
their  authenticity  be  not  confirmed  by  the  usual  and 
ordinary  tests  of  truth,  the  obligation  of  an  oath,  and 

tlie  court  in  the  action ;  it  does  not  establisli  the  truth  of  the  pleadings  or  facts 
alleged  therein ;  Saltmarsh  v.  Bower,  34  Ala.  613. 

Previous  to  the  making  of  a  record  in  an  action,  the  proceedings  in  the  cause 
may  be  proved  by  the  original  files  and  the  docket  entries.  Sutcliffe  v.  State, 
18  Ohio,  469. 

The  proceedings  in  a  cause  need  not  be  proved ;  the  record  itself  is  suiEcient, 
without  proof  of  the  proceedings.  Henderson  v.  Cargill,  31  Miss.  367 ;  Smith 
V.  McGehu,  14  Ala.  404. 

A  certificate  of  a  judgment  record  may  be  made  by  a  deputy  clerk,  if  the 
presiding  j  udge  certifies  that  it  is  in  due  form.  Stedman  v.  Patchin,  34  Barb. 
(N.  Y.)  218. 

The  original  records  are  always  competent  evidence  in  the  court  to  which 
they  belong ;  but  in  all  other  courts  copies  properly  authenticated  are  neces- 
sary. Betts  V.  New  Hartford,  35  Conn.  180 ;  Wand  v.  Saunders,  6  Ired.  (N.  C.) 
393  ;  Adams  v.  State,  11  Ark.  466. 

Justice  courts  are  regarded  as  within  the  act  of  Congress,  and  their  records, 
properly  authenticated,  are  admissible  in  evidence  in  another  State  ;  but  such 
judgments  are  not  entitled  to  the  same  credit  as  other  judgments,  but  are 
placed  on  the  same  ground  as  foreign  j  udgments,  and  are  onen  to  examination 
on  the  merits.  Gay  v.  Lloyd,  1  Green  (Iowa),  78 ;  Robinson  v.  Prescott,  4  N.  H. 
450;  Trader  s.  McKee,  2  111.  558;  Brown  ®.  Edson,  33  Vt.  435;  Bissell  v.  Ed- 
wards, 5  Day  (Conn.),  363. 

In  order  to  prove  a  j  ustioe's  j  udgment  of  another  State,  the  copy  of  the  records 
should  be  accompanied  by  a  certificate  of  the  county  clerk,  that  he  was  a  jus- 
tice of  the  peace  at  the  time  that  the  j  udgment  was  rendered,  and  that  he  had 
authority  to  render  the  judgment,  and  the  certificate  of  the  presiding  judge 
that  the  certificate  of  the  justice  is  in  due  form.  Remington  v.  Henry,  6  Blackf. 
(Ind.)  64;  Guesdorf  e.  Gleason,  10  Iowa,  495.  The  certificate  of  the  presiding 
judge  should  show  that  the  certificate  of  the  clerk  is  in  proper  form  ;  Linch  «. 
McLemore,  15  Ala.  633  ;  and  that  the  county  in  which  the  proceedings  were 
had  is  in  his  judicial  circuit ;  Elliott  v.  McClelland,  17  Ala.  206  ;  if  there  is 
more  than  one  judge  in  the  circuit,  that  he  is  chief  justice  ;  Settle  v.  Allison, 
8  Ga.  301  ;  and  the  attestation  of  the  clerk  must  bear  the  seal  of  the  court ; 
Allen  v.  Thoxter,  1  Blackf.  (Ind.)  399.  When  a  judgment  is  thus  authenti- 
cated, it  is  conclusive  evidence  of  the  proceedings  therein  set  forth.  Mitchell 
V.  Osgood,  4  Me.  134 ;  Miles  i).  Collins,  1  Mete.  (Ky.)  308, 

The  judgment  of  a  foreign  country  by  the  common  law  may  be  proved  in 
either  of  three  ways:  First,  by  a  copy  thereof  attested  under  the  seal  of 
State ;  second,  by  a  copy  proved  to  be  a  true  copy  by  some  person  who  has 
examined  and  compared  it  with  the  original ;  and,  third,  by  a  certificate  of  the 


DOCUMENTS.  395 

*tlie  power  of  cross-examining  the  parties  on  n  *  „^„  -, 
whose   antliority  the   truth  of  the   document  '-  -" 

depends.     The  extraordinary  degree  of  confidence  thus 

officer  authorized  by  law  to  give  a  copy.  Steward  ®.  Swanzey,  23  Miss. 
502.  Thus  it  has  been  held  that  a  copy  of  a  will  executed  in  a  foreign  country 
is  su  fficient  if  sworn  to  be  correct  by  one  of  the  witnesses  to  the  original  will. 
Emdorff  s.  Carmichael,  3  Litt.  (Ky.)  472. 

A  copy  of  a  foreign  judgment  attested  under  the  seal  of  State  of  the  country 
in  which  it  is  rendered,  is  admissible  in  evidence  even  though  it  is  not  certified 
to  be  a  copy  of  an  original  record  by  an  officer  of  the  court.  Mumford  «. 
Bowne,  Anthon's  N.  P.  (N.  Y.)  40 ;  Griswold  «.  Pitcairn,  3  Conn.  85.  Gould, 
J.,  in  Griswold  v.  Pitcairn,  ante,  says :  "  In  the  proof  of  foreign  judgments 
there  must,  from  the  nature  and  necessity  of  the  case,  be  some  ultimate  limit 
beyond  which  no  solemnity  of  authenticity  can  be  required,  and  the  public 
national  seal  of  a  kingdom  or  State  is,  by  the  common  consent  and  usage 
of  civilized  communities,  the  highest  evidence,  and  the  most  solemn  sanction 
of  authenticity,  in  relation  to  proceedings,  either  diplomatic,  or  judicial,  that 
is  known,  in  the  intercourse  of  nations,  and  as  such,  is  taken  notice  of 
judicially  by  courts  of  justice  in  other  States.  Anonymous,  9  Mod.  66; 
U.  S.  D.  Johns,  4  Dall.  (U.  S.)  416 ;  Peake's  Ev.  73 ;  Church  v.  Hubbard,  2 
Cranch  (U.  S.),  187 ;  while  the  seals  of  foreign  municipal  courts  must  be  proved 
by  extrinsic  evidence  ;  Delafield  o.  Hand,  3  Johns.  (N.  T.)  310 ;  Gilb.  Ev.  30 ; 
Henry  v.  Adey,  3  East,  331 ;  Collin  o.  Lord  Matthew,  5  East,  473.      *      *      * 

"  It  is  also  objected  that  there  is  no  certificate  that  the  document  is  a  copy  of 
an  original ;  and  that  there  is  no  official  signature  of  any  clerk  or  prothonotary. 
There  can  be  no  need  of  either.  We  surely  cannot  require  that  the  mere  arti- 
ficial forms  of  certifying  or  exemplifying  records  in  foreign  courts  should 
correspond  precisely  with  our  own.  Upon  that  principle,  no  foreign  record 
could,  perhaps,  ever  be  proved  in  our  courts.  But  what  seems  decisive  of  the 
question  is,  that  such  a  certificate  and  signature,  if  supplied,  would  not  prove 
the  seal,  nor  conduce  to  prove  it.  3  East,  221.  The  seal,  it  is  true,  would 
prove  them  ;  but  it  proves  itself,  and  as  well  without  as  with  them,  all  that  is 
substantially  necessary,  the  genuineness  of  the  record. 

"  But  there  is  no  evidence,  it  is  said,  that  the  seal  was  affixed  by  a  proper  offi- 
cer. Assuming  the  seal  to  be  genuine,  that  fact  must,  of  course,  be  presumed, 
unless  the  contrary  is  shown.  For  any  higher  evidence  of  the  fact  appearing 
upon  the  face  of  the  record,  than  the  seal  itself  imports,  is  impossible ;  and  to 
require  extrinsic  evidence  of  the  fact  would  subvert  the  rule  itself,  that  a 
national  seal  is  the  highest  proof  of  authenticity.''  See,  also,  Thompson  i>. 
Stewart,  3  Conn.  171;  United  States  ».,Wiggin,  14  Pet.  (U.  S.)  334;  United 
States  V.  Rodman,  15  id.  130. 

In  Buttrick  «.  Allen,  8  Mass.  373,  a  copy  of  a  foreign  judgment  was  held 
admissible  which  was  attested  by  a  reputed  clerk  of  the  court  in  which  it  was 
rendered,  accompanied  with  the  affidavit  of  a  person  who  assisted  the  clerk  in 
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reposed  in  such  documents,  is  founded  principally  upon 
the  circumstance,  that  they  have  been  made  by  authorized 
and  accredited  agents  appointed  for  the  purpose,  and  also 
partly  on  the  publicity  of  the  subject-matter  to  which 
they  relate,  and  in  some  instances  upon  their  antiquity. 
Where  particular  facts  are  inquired  into,  and  recorded 
for  the  benefit  of  the  public,  those  who  are  empowered 
to  act  in  making  such  investigations  and  memorials,  are 
in  fact  the  agents  of  all  the  individuals  who  compose  the 
public;  and  every  member  of  the  community  may  be 
'  supposed  to  be  privy  to  the  investigation.  On  the  ground, 
therefore,  of  the  credit  due  to  the  agents  so  empowered, 
and  of  the  public  nature  of  the  facts  themselves,  such 
documents  are  entitled  to  an  extraordinary  degree  of  con- 
fidence, and  it  is  not  requisite  that  they  should  be  con- 
firmed and  sanctioned  by  the  ordinary  tests  of  truth ;  in 
addition  to  this,  it  would  not  only  be  difiicult,  but  often 
utterly  impossible,  to  prove  facts  of  a  public  nature  by 
means  of  actual  witnesses  examined  upon  oath." '  This 
must  not  be  understood  to  mean  that  the  contents  of 
public  writings  are  admissible  in  evidence  for  every  pur- 
pose :  —  each  public  document  is  only  receivable  in  proof 
of  those  matters,  the  remembrance  ojf  which  it  was  called 

'  Stark.  Evid.  273-3,  4tli  Bd.  See  ace.  Merrick  v.  WaUey,  8  A.  &  E.  170; 
Doe  d.  France  v.  Andrews,. 15  Q.  B.  759,  per  Erie,  J. ;  Heineo.  ad  Pand.  pars  4, 
§§  137  &  139  ;  and  Devotus,  Inst.  Canon,  lib.  3,  tit.  9,  §  20. 

comparing  the  copy  with  the  original  record,  and  in  affixing  the  seal  to  the 
copy,  and  saw  the  clerk  attest  it.     See,  also,  Pickard  e.  Bailey,  36  N.  H.  153. 

In  Owings  'o.  Nicholson,  4  Harr.  &  J.  (Md.)  74,  a  copy  of  a  judgment  rendered 
in  a  French  island  was  held  admissible  in  evidence,  when  it  was  proved  by  one 
skilled  in  French  law  and  the  proceedings  of  French  tribunals  that  it  was 
authenticated  in  the  manner  used  and  authorized  in  the  territories  and  tri- 
bunals of  France,  the  signature  of  the  chief  judge  being  proved,  and  the  seal 
thereto  being  shown  to  be  similar  to  that  used  at  the  same  time  as  the  colonial 
seal  of  another  French  island. 
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into  existence  to  perpetuate.  Some  public  writings  are 
like  records  —  conclusive  on  all  the  world :  but  this  is 
not  their  general  character ;  as,  most  usually,  they  only 
hold  good  until  disproved,  (a) 

Private  writings  —  Deeds. 
§  220.  Among  private  writings,  the   first  and  most 
*important    are  those    which  come  under  the 
description  of  "deeds,"  i.  e.,  "writings  sealed  L  i 

and  delivered."  '     And  they  differ  from  inferior  written 

'  2Blackst.  Coram.  295;  Co.  Litt.  171  b;  Fincli,  L.  108. 

(a)  Public  documents  are  admissible  in  evidence  to  establlsli  matters  of  pub- 
lic concern  contained  in  them,  but  are  not  generally  competent  to  prove  a  fact 
of  a  private  nature  ;  Hundred  u.  Del  Hogo,  30  N.  J.  338;  Lurton  v.  Gilliam,  3 
111.  577;  Swinnerton  v.  Columbian  Ins.  Co.,  9  Bosw.  (N.  Y.)  361 ;  and  are  not 
conclusive,  but  only  prima  facie  evidence  of  the  facts  alleged  in  them.  Dulaney 
«.  Dunlap,  3  Cold.  (Tenn.)  306.  Thus  the  proclamation  of  the  governor  of  a  State 
as  to  who  was  elected  to  congress ;  Lurton  v.  Gilliam,  ante  ;  or  printed  reports 
of  any  public  officer  made  pursuant  to  law  ;  Dulaney  v.  Dunlop,  ante  ;  State 
papers  published  by  authority.  Dutillett  v.  Blanchard,  14  La.  Ann.  97 ;  are 
competent  evidence  of  the  facts  contained  in  them,  but  are  not  conclusive, 
and  may  be  rebutted  by  proof.  Watkins  v.  Holman,  16  Peters  (U.  S.),  35; 
Nixon  ®.  Porter,  84  Miss.  697. 

The  laws  of  a  State  published  by  authority  are  admitted  to  be  read  in  that 
State  as  proof,  but  the  statute  law  of  a  sister  State  must  be  proved  by  the  pro- 
duction of  the  law  itself  duly  certified,  or  by  the  public  statutes  duly  authen- 
ticated. But  the  common  law  of  a  State  may  be  proved  by  parol  ;  Robinson 
9.  Clififbrd,  3  Wash.  (U.  S.)  1  ;  Craig  «.  Brown,  Pet.  (U.  S.  C.  C.)  852 ;  Hite  «. 
Lenhart,  7  Mo.  32;  Bailey  v.  McDowell,  3  Harr.  (Del.)  84;  Stanford  a.  Pruest, 
37  Ga.  243 ;  but  in  Alabama,  Arkansas,  Indiana,  Kentucky,  Massachusetts, 
Michigan,  Mississippi,  Missouri,  New  Hampshire,  Pennsylvania,  South  Carolina, 
Texas  and  Vermont  it  is  held  that  statutes  of  another  State  purporting  to  be 
printed  by  authority  are  ■prima  facie  evidence  as  to  all  public  or  private  acts 
contained  therein.  In  all  other  States  duly  authenticated  copies  are  required 
to  be  produced. 

The  laws  of  foreign  countries  must  be  proved  like  any  other  facts ;  Bryant  «. 
Kelton,  1  Tex.  434  ;  and  may  be  proved  by  parol,  unless  they  are  shown  to  be 
in  wriftng  ;  Livingston  «.  Ins.  Co.,  6  Crauch  (TJ.  S.),  674  ;  but  if  shown  to  be  in 
writing,  so  far  as  statutes  and  edicts  are  concerned,  they  must  be  producecj ; 
United  States  ».  Ortega,  4  Wash.  (U.  S.)  531 ;  and  the  certificate  of  a  consul 
under  his  official  seal  is  no  evidence  of  such  laws.  Stein  t.  Bowman,  18  Pet. 
(U.  S.)  309. 
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instruments  in  this  important  particular,  viz.,  that  they, 
are  presumed  to  have  been  made  on  good  consideration  ; 
and  this  presumption  cannot  be  rebutted,' (a)  unless  the 
instrument  is  impeached  for  fraud ;  '(b)  whereas,  in  con- 

'  Plowd.  309  ;  3  Stark.  Ev.  980,  3rd.  Ed. ;  Id.  747,  4th  Ed. 
Md. 

{a)  It  is  competent  to  show  that  there  was  no  consideration  for  a  deed;  Esta- 
brook  V.  Smith,  6  Gray  (Mass.),  573  ;  Andrews  ■».  Andrews,  13  Ind.  348;  Uroes- 
beck  V.  Seeley,  13  Mich.  339  ;  Myers  ii.  Peck,  3  Ala.  648  ;  Johnson  «.  Taylor,  4 
Dev.  (N.  C.)  355  ;  Peck  v.  Vandenberg,  30  Gal.  11 ;  Gelpcke  v.  Blake,  19  Iowa, 
363  ;  Gordon  v.  Gordon,  1  Mete.  (Ky.)  385  ;  Gibson  v.  Seymour,  3  Vt.  565  ;  or  to 
show  that  the  consideration  named  in  the  deed  is  not  the  real  consideration  for 
which  it  was  given  ;  State  i).  Worthington,  3  Ohio,  183  ;  Corneal  «.  May,  3  A. 
K.  Marsh.  (Ky.)  587;  Hayden  d.  Mentzer,  10  S.  &  R.  (Penn.)  339;  Miller  v.  Good- 
win, 8  Gray  (Mass.),  543  ;  Bank  v.  Brown,  Riley  (S.  C),  131 ;  Perry  v.  Railroad 
Co.,  5  Cold.  (Tenn.)  138  ;  Dayton  ».  Warren,  10  Minn.  333;  Harwood  v.  Harwood, 
33  Vt.  507  ;  Headley  «.  Briggs,  3  R.  I.  489  ;  Ibrey  v.  Vanderhoof,  15  Wis.  397 ; 
but  in  a  trial  at  law  the  grantor  or  his  heirs  or  legal  representatives  are  estopped 
from  setting  up  want  of  consideration,  or  a  consideration  inconsistent  with  that 
named  in  the  deed,  but  this  estoppel  does  not  extend  to  third  persons ;  Hol- 
brook  1).  Holbrook,  30  Vt.  433 ;  Stackpole  v.  Robinson,  47  Barb.  (N.  Y.)  313  ;  Ely 
1).  Olcott,  4  Allen  (Mass.).  406 ;  Johnson  v.  Boyles,  36  Ala.  576 ;  Wooden  v. 
Shotwell,  33  N.  J.  465 ;  Jones  «.  Jones,  13  Ind.  389  ;  Lawton  ■».  Buckingham, 
15  Iowa,  33  ;  Knowle?  i>.  Ferguson,  7  Minn.  443  ;  Emery  v.  Chase,  5  Me.  333  ; 
Qriswold  i).  Messenger,  6  Pick.  (Mass.)  517 ;  hut  parol  evidence  in  a  trial  at 
law  may  be  received  to  show  a  consideration  in  addition  to  that  named  in  the 
deed  ;  Ibrey  v.  Vanderhoof,  15  Wis.  397;  Hayden  v.  Mentzer,  10  S.  &  R.  (Penn.) 
339  ;  Miller  i>.  Goodwin,  8  Gray  (Mass.),  543;  Perry  v.  Railroad  Co.,  5  Cold. 
(Tenn .)  138  ;  or  that  it  was  for  property  instead  of  money  ;  Hickman  v.  McCurdy, 
7  J.  J.  Marsh.  (Ky.)  555  ;  Steele  «.  Worthington,  3  Ohio,  183  ;  Guinotte  v.  Cho- 
teau,  34  Mo.  154  ;  and  where  no  consideration  is  named,  the  true  consideration 
may  be  proved.  Wood  v.  Beach,  7  Vt.  533 ;  Merle  «.  Matthews,  36  Cal.  455 ; 
Frink  v.  Green,  5  Barb.  (N.  Y.)  455;  White  v.  Weeks,  1  Penn.  St.  486. 

So  it  is  competent  to  show  that  the  consideration  has  not  been  paid,  the 
acknowledgment  of  payment  being  treated  merely  as  a  receipt  for  money  and 
affording  only  prima  facie  evidence  of  payment.  White  v.  Miller,  33  Vt.  380 ; 
Speer  v.  Speer,  14  N.  J.  340 ;  Elder  v.  Hood,  38  111.  533 ;  Whitbeck  v.  Whit- 
beck,  0  Cow.  (N.  Y.)  366;  Bassett  v.  Bassett,  55  Me.  137;  Millard  «.  Hathaway, 
37  Cal.  119  ;  Deloach  v.  Turner,  6  Rich.  (S.  C.)  117 ;  Clapp  «.  Linell,  30  Pick. 
(Mass.)  387;  Gibson  v.  Fifer,  31  Lex.  360. 

(J)  The  rule  is,  in  reference  to  deeds  and  all  other  sealed  instruments,  that 
parol  evidence  is  never  admissible  at  law  to  alter  or  vary  their  terms,  except 
when  they  are  attacked  for  fraud,  or  when  there  is  a  mistake  in  the  instrument 
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tracts  not  under  seal  a  consideration  must  be  alleged  and 
proved.'  In  former  ages  deeds  were  rarely  signed,  and 
the  essence  of  that  kind  of  instrument  consisted,  and 
indeed  consists  still,  in  the  sealing  and  delivery. 

"  Re,  verbis,  scripto,  consensu,  traditione, 
Junctura,  vestes  sumere  pacta  solent" 

1  Rann  v.  Hughes,  7  T.  R.  350  (n.) 

which  a  court  of  law,  by  virtue  of  the  Equity  powers  conferred  upon  it,  can 
reform  or  correct  on  the  trial.  But  this  rule  is  applicable  entirely  to  the  actual 
covenants  between  the  parties,  and  has  no  applicability  to  those  incidental 
matters  that  form  no  part  of  the  granting  or  covenanting  part  of  the  deed,  and 
a  change  in  which  would  not  affect  or  vary  the  actual  contract  between  the 
parties.  Formerly  a  sealed  instrument  was  endowed  with  extraordinary  qual- 
ities, and  was  regarded  as  an  instrument  of  such  solemnity,  and  of  such  a 
high  character,  that  even  as  to  incidental  matters,  parol  evidence  was  excluded. 
But  latterly  the  strictness  of  this  rule  was  found  to  operate  so  harshly,  so  dis- 
astrously even,  that  courts  of  law  have  found  it  necessary  to  relax  the  strict- 
ness of  the  rule  and  allow  parol  evidence  to  be  given  in  reference  to  collateral 
or  incidental  matters,  that  have  no  bearing  upon  the  actual  terms  of  the  instru- 
ment. The  practice  has  become  so  common  of  putting  fictitious  sums  into  a 
deed  as  the  consideration  thereof,  sometimes  much  less,  and  sometimes  much 
more  than  the  actual  price,  that  a  healthful  administration  of  legal  justice  has 
compelled  courts  to  hold  that.  In  all  instances  where  in  actions  between  the 
parties  to  a  deed  the  real  consideration  of  a  deed  becomes  material,  it  may  be 
shown  by  parol.  Rhine  t>.  Eilen,  36  Cal.  362 ;  Stackpole  «.  Robinson,  47  Barb, 
(JSr.  Y.)  213 ;  Spiers  v.  Clay,  4  Hawks  (N.  C),  402  ;  Drury  e.  Tremont  Ins.  Co., 
13  Allen  (Mass.),  168;  Lambu.  Donovan,  19  Ind.  40;  Rabushi  i>.  Lack,  35  Mo. 
316  ;  Booth  v.  Hynes,  54  111.  863 ;  McKinster  v.  Babcock,  26  N.  T.  378 ;  Gui- 
notte  v.  Choteau,  34  Mo.  154 ;  Ibrey  e.  Vanderhoff,  15  Wis.  397 ;  Miller  v. 
Goodwin,  8  Gray  (Mass.),  542 ;  Hedley  «.  Briggs,  2  R.  1. 489 ;  Gibson*.  Seymour, 
3  Vt.  565 ;  Harwood  B.  Harwood,  22  Vt.  507 ;  Gelpcke  i>.  Blake,  19  Iowa,  263  ; 
Scott  -0.  Watts,  2  J.  J.  Marsh.  (Ky.)  110.  The  grantor  cannot  show  that  the 
consideration  was  less  than  that  named  in  the  deed  except  where  fraud  is 
alleged.  Greenwault  v.  Davis,  4  Hill  (N.  T.),  643.  In  Lawton  v.  Buckingham, 
15  Iowa,  23,  the  court  say  "the  consideration  named  in  a  deed  is  only  prima  facie 
evidence  of  the  amount  actually  paid,  and  in  an  action  for  breach  of  covenants 
an  averment  that  the  consideration  was  greater  than  that  shown  in  the  deed,  is 
sufficient  to  render  evidence  admissible  to  show  a  mistake  in  the  statement  of 
the  consideration,  and  to  show  what  the  real  consideration  was."  Thus,  where 
a  deed  is  given,  ostensibly  for  a  valuable  money  consideration,  it  may  be  shown 
to  be  in  fact  a  gift  for  a  good  consideration,  and  if  it  appears  to  be  a  voluntary 
conveyance,  it  may  be  show'n  to  be  for  a  valuable  consideration  in  money. 
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has  been  tte  rule  from  the  earliest  times.'  "  No  deed, 
charter,  or  writing,  can  have  the  force  of  a  deed  v^ithout 
a  seal," '  and  "  traditio  loqui  facit  chartam." '     Deeds  are 

'  Bracton,  lib.  2,  c.  5,  fol.  16  b ;  Plowd.  161  b ;  Co.  Litt.  36  a. 

2  3  Inst.  169. 

«  5  Co.  1  a  ;  Lofft,  Max.  159,  188. 

Lewis  1).  Brewster,  57  Penn.  St.  410 ;  Corneal  ii.  May,  3  A.  K.  Marsh.  (Ky.)  587 ; 
Steele  v.  Worthington,  3  Ohio,  182 ;  Miller  «.  McCoy,  50  Mo.  314 ;  Pierce  v. 
Breer,  43  Vt.  393.  The  rule  is,  that  any  thing  may  be  shown  that  is  not  incon 
sistent  or  incompatible  with  that  which  is  expressed  in  the  deed.  Wait  v.  Wait, 
38  Vt.  350  ;  as  that  a  consideration  purporting  to  be  for  money,  was  in  fact 
for  property.  Hickman  v.  McCurdy,  7  J.  J.  Marsh.  (Ky.)  555 ;  or  where  the  con- 
sideration is  expressed  to  be  for  a  certain  sum,  it  may  be  shown  that  there  was 
an  additional  consideration.  Bank  of  U.  S.  ■».  Brown,  Riley  (S.  C),  131 ;  Hay- 
den  V.  Mentzer,  10  S.  &  E.  (Penn.)  339 ;  Miller  v.  Goodwin,  8  Mass.  543 ;  Vail 
V.  McMillan,  17  Ohio  St.  617 ;  or  where  a  merely  nominal,  or  in  fact  no  consid- 
eration is  set  up  in  a  deed,  the  true  consideration  may  be  shown.  Frink  ii. 
Green,  5  Barb.  (N.  Y.)  455;  Wood  i>.  Beach,  7  Vt.  533;  Merle  ■b.  Matthews,  26 
Cal.  455.  Where  the  money  consideration  in  a  deed  is  expressed  to  be  for  one 
dollar,  for  property  worth  ten  thousand  times  that  sum,  neither  party  is 
estopped  from  showing  what  the  real  consideration  was,  but  the  consideration 
cannot  be  impeached  by  the  parties,  and  the  grantor  cannot  deny  that  it  was  a 
valuable  consideration,  but  the  real  and  true  consideration  may  be  shown. 
Booth  v.  Hynes,  54  111.  363. 

So,  although  the  grantor  cannot  set  up  want  of  consideration  in  a  deed,  yet 
a  creditor  of  the  grantor,  or  a  subsequent  purchaser  of  the  premises  from  him, 
may  show  by  parol  or  otherwise  that  there  was  no  valuable  consideration. 
Groesbeck  «.  Seeley,  13  Mich.  339;  Estabrook  v.  Smith,  6  Gray  (Mass.),  572; 
Johnson  ■».  Taylor,  4  Dev.  (N.  C.)  355  ;  Myers  i).  Peeks,  2  Ala.  648  ;  Gordon  «. 
Gordon,  1  Mete.  (Ky.)  385;  Peck  v.  Vandenberg,  30  Cal.  11;  Andrews  «. 
Andrews,  13  Ind.  348. 

A  mistake  in  a  deed  cannot  be  shown  by  parol  in  a  court  of  law,  unless  the 
court  is  endowed  with  equity  powers,  and  can  reform  the  instrument  to  make 
it  conform  to  the  real  contract  or  understanding  between  the  parties.  But  a 
court  of  equity  will  receive  parol  evidence  to  show  a  mistake,  in  any  part  of 
the  deed,  on  a  bill  brought  to  reform  it;  McKilway  v.  Armour,  10  N.  J.  115; 
Gillespie  v.  Moon,  8  Johns.  Ch.  (N.  T.)  585;  Chew  «.  Gillespie,  56  Penn.  St.  308; 
so  where  a  deed  is  claimed  to  have  been  obtained  by  fraud  or  misrepresenta- 
tion, parol  evidence,  varying  its  terms,  will  be  received,  to  ascertain  wherein 
the  fraud  consists,  but  not  otherwise.    Hillman  v.  Wright,  9  Ind.  126. 

But  where  a  mistake  in  the  granting  or  covenanting  clause  of  a  deed  is 
claimed  to  exist,  it  cannot  be  proved  by  parol  in  a  court  of  law.  If  an  actual 
mistake  exists,  the  party  setting  it  up  should  resort  to  a  court  of  equity  for  a 
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usually  attested  by  witnesses,  who  subscribe  their  names 
to  signify  that  the  deed  has  been  executed  in  their  pres- 
ence.'    Anciently  the  number  of  witnesses  was  greater 

'  2  Blackst.  Comm.  307. 

reformation  of  the  contract.  Thus,  in  Child  «.  Wells,  13  Pick.  (Mass.)  315,  the 
grantor  conveyed  to  his  grantee  "  one-half  of  an  undivided  tract  of  land,"  and 
in  the  same  deed  "  also  a  tract  of  land,"  describing  it.  It  was  claimed  by  the 
grantor  that  it  was  only  intended  by  him  to  convey,  by  the  words  used  in 
the  deed,  a  moiety  of  both  tracts ;  but  the  court  held  that  the  language  of  the 
deed  conveyed  the  whole  of  the  last-described  lot,  and  that  parol  evidence 
was  not  admissible  to  show  the  real  intention  of  the  parties.  This  was  an 
offer  to  vary  a  substantial  part  of  the  contract  by  parol,  which  is  never  admis- 
sible in  a  court  of  law. 

Parol  evidence  is  always  admissible  to  arrive  at  the  Intention  of  the  parties 
to  a  deed,  where  there  is  any  latent  ambiguity,  as  that  a  deed  purporting  to  be 
absolute  on  its  face,  was  really  given  in  trust  or  as  security  for  a  debt,  and 
intended  as  a  mortgage  ;  Walcott  «.  Eonalds,  3  Rob.  (N.  Y.)  617;  Purcell  v. 
Burns,  39  Conn.  429 ;  Kimball  «.  Myers,  31  Mich.  376  ;  Morrall  o.  Waterson,  7 
Kan.  199  ;  Anding  v.  Davis.  38  Miss.  574 ;  Cunningham  v.  Hawkins,  37  Cal.  603; 
Zimmerman  v.  Marchland,  33  Ind.  474;  Preshbacker  «.  Feaman,  82  111.  475; 
Condit  v.  Tichenor,  4  Green  (N.  J.),  43  ;  Key  v.  McClearey,  35  Iowa,  191;  Bing 
ham  v.  Thompson,  4  Nev.  334 ;  Phenix  «.  Gardner,  18  Minn.  430 ;  Grave  ». 
Eeutch,  26  Md.  367;  Green  v.  Ball,  4  Bush  (Ky.).  586;  Mann's  Executors  «. 
Falcon,  35  Tex.  371 ;  Sweet  v.  Mitchell,  15  Wis.  641 ;  but  the  proof  must  be 
more  than  preponderating,  it  must  be  satisfactory  and  convincing ;  Bingham 
v.  Thompson,  4  Nev.  224  ;  or  to  apply  its  descriptive  part  to  the  natural  objects 
called  for,  to  embrace  the  land  intended  to  be  conveyed,  but  which  by  errors 
in  the  courses  or  distances  is  not  covered  by  the  deed ;  Attschall  v.  Sau  Fran- 
cisco, etc..  Association,  48  Cal.  171 ;  but  where  no  natural  objects  are  given, 
such  evidence  is  not  admissible  to  explain  an  ambiguity  patent  upon  the  face 
of  the  deed.  Horner  11.  Stilwell,  35  N.  J.  307 ;  Peacher  v.  Strauss,  47  Miss.  358; 
Clarke  v.  Lancaster,  86  Md.  196  ;  Myme  «.  Alexander,  7  Ired.  (N.  C.)  337. 

The  rule  is,  that  if  the  staMing  point  designated  in  the  deed  can  be  found, 
and  the  courses  and  distances  are  accurately  given,  the  boundaries  must  be 
settled  by  them,  and  parol  evidence  is  not  admissible  to  alter  or  affect  them ; 
Waugh  «.  Waugh,  38  N.  T.  94 ;  Liverpool  Wharf  v.  Prescott,  4  Allen  (Mass.), 
33  ;  but  where  a  navigable  boundary  is  referred  to,  or  the  boundaries  since 
have  not  acquired  a  fixed  legal  construction,  parol  evidence  is  admissible  to 
determine  the  meaning  of  the  deed ;  Waterman  v.  Johnson,  13  Pick.  (Mass.)  261 ; 
but  where  there  is  a  latent  ambiguity,  as  where  a  conveyance  was  made  of 
a  lot  by  number,  according  to  the  plat  of  the  town  on  file  in  the  office  of  the 
register  of  deeds,  and  it  turns  out  that  there  are  two  plats  on  file  in  the  office 
essentially  different,  parol  evidence  is  admissible  to  show  which  plat  was  iu- 
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than  at  the  present  day ;  and  when  the  execution  of  a 
deed  was  put  in  issue,  process  was  issued  against  the  wit- 
nesses whose  names  appeared  on  the  instrument,  who,  on 

tended  to  be  referred  to  ;  Sclireiber  v.  Orton,  50  Mo.  513 ;  Slosson  •».  Hall,  17 
Minn.  95  ;  and,  generally,  where  there  is  any  doubt  about  the  property  covered 
by  the  deed,  parol  evidence  may  be  given  to  identify  it,  not  inconsistent  with 
the  deed  ;  Means  ®.  De  La  Vergne,  50  Mo.  343 ;  Button  •».  Arnett,  51  111.  198 , 
Bell  V.  Woodard,  46  N.  H.  315  ;  Hughes  i>.  Sandal,  25  Texas,  163 ;  Hoody  v. 
Matthews,  38  Md.  121 ;  Webster  ».  Blount,  39  Mo.  500  ;  Ives  v.  Kimball,  1  Mich. 
308 ;  but  not  to  incorporate  new  words  into  a  deed,  aa  vrhere  in  a  deed  the 
word  degrees  is  used  in  the  place  of  perches,  so  that  the  deed  reads,  "  North, 
thirty-eight  degrees,  instead  of  North,  thirty-eight  perches,"  it  was  held  that 
parol  evidence  was  not  admissible  to  explain  it .  Clark  v.  Lancaster,  36  Md. 
196 ;  King  b.  Fink,  51  Mo.  309. 

It  is  held  that,  when  a  deed  refers  to  a  certain  plat  for  one  of  the  lines  of  the 
boundary,  in  the  absence  of  the  plat,  written  or  parol  proof,  or  both,  may  be 
resorted  to  to  show  the  existence  and  location  of  the  line  ;  Deery  b.  Cray,  10  Wall. 
(U.  S.)  363  ;  and,  generally,  to  identify  the  land  conveyed  when  the  description 
is  vague  and  uncertain,  the  real  boundaries  may  be  shown  by  parol.  Petit  «. 
Shepard,  33  N.  Y.  97  ;  Brinkerhoff  i).  Dip,  3  Barb.  (N.  Y.)  37  ;  Hancock  b.  Wat- 
son, 18  Call.  137 ;  Ives  v.  Kimball,  1  Mich.  308. 

Courses  and  distances  must  always  yield  to  natural  or  artificial  monuments, 
and  courses  must  be  varied  and  distances  lengthened  or  shortened  so  as  to  con- 
form to  the  natural  or  ascertained  boundaries  named  in  a  deed.  But,  where 
there  are  no  monuments,  natural  or  artificial,  named  in  the  deed,  the  courses 
and  distances  are  decisive.  Bruckner's  Lessee  u.  Lawrence,!  Doug.  (Mich.) 
19;  Britton  v.  Ferry,  14  Mich.  184. 

A  deed,  in  the  absence  of  fraud  or  a  latent  ambiguity,  can  never  be  explained 
by  the  declaration  of  the  grantor  at  the  time  of  the  sale  or  conveyance.  Cald- 
well V.  Layton,  44  Mo.  330.  _ 

Thus,  where  a  deed  on  the  face  of  it,  and  in  terms  conveyed  an  undivided 
interest  in  land,  it  cannot  be  shown  that  the  grantor,  who  was,  at  the  time  he 
made  the  conveyance,  the  owner  of  the  whole  lot,  intended  to  convey  a  par- 
ticular interest  which  he  had  acquired  from  the  former  owner  of  an  undivided 
portion  of  the  lot ;  Phillips  i>.  Castley,  40  Ala.  486 ;  or  to  show  that  the  signa- 
ture of  a  party  to  a  deed  was  obtained  by  fraud  ;  Westbrook  1>.  JefFers,  33  Tex. 
86  ;  Beers  v.  Beers,  33  Mich.  43 ;  but  where  fraud  is  shown,  parol  evidence  may 
be  given,  the  effect  of  which  is  to  attach  to  the  deed  a  condition  repugnant  to 
the  provisions  of  the  deed  ;  Beers  v.  Beers,  ante  ;  Willis  v.  Kern,  21  La.  Ann. 
749  ;  but  parol  evidence  is  never  admissible  to  add  to  or  contradict  the  cove- 
nants of  a  deed,  or  to  add  a  new  covenant  thereto  ;  Sawyer  v.  Voorhies,  44  Ga. 
663 ;  Warren  v.  Creer,  33  Iowa,  315  ;  Raymond  v.  Raymond,  10  Cush.  (Mass.) 
134 ;  but,  where  the  covenant  is  not  denied,  parol  evidence  is  held  admissible 
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their  appearance  in  court,  seem  to  have  discharged  in  some 
respects  the  functions  of  a  jury ; '  if  they  were  all  dead  it 
was  tried  by  a  Jury  —  "  Super  fidem  chartarum  mortuis 

'  3  Blackst.  Comm.  307,  308  ;  Co.  Litt.  6.  b. 

to  aid  and  fortify  the  construction  of  tlie  covenant.  Patteeon  ».  Garrett,  7  J. 
J.  Marsh.  (Ky.)  143. 

It  is  not  competent  to  prove  by  parol  that  other  property  than  that  named 
in  the  deeds  should  be  passed  by  it,  as  wood  cut  and  piled  upon  the  land,  or 
manure  then  upon  the  premises  ;  Proctor  v.  Gilson,  4  N.  H.  63 ;  nor  that  the 
grantor  reserved  plants  growing  on  the  land  ;  Wintermute  v.  Light,  46  Barb. 
(N.  T.)  378  ;  but  a  parol  agreement,  made  collaterally  with  a  deed,  and  relating 
to  the  property  conveyed,  but  entirely  independent  of  the  instrument,  may  be 
given ;  Buzzell  «.  Willard,  44  Vt.  44 ;  or  to  contradict  collateral  facts  recited  in 
a  deed  which  are  not  essential  to  the  validity  of  the  conveyance  of  the  estate. 
Ingersoll  v.  Truebody,  40  Gal.  603. 

Parol  evidence  may  be  given  in  an  action  for  deceit  in  the  sale  of  land,  as  to 
representations  made  by  the  grantor  either  as  to  the  quantity,  quality,  condi- 
tion or  value  of  the  land,  sucli  evidence  operating  in  no  sense  to  impeach  the 
deed,  but  goes  to  show  the  inducements  to  its  purchase.  Coon  v.  Atwell,  46 
N.  H.  510.  Similar  in  principle  ;  Plant  v.  Candit,  33  Ark.  454.  So  where  a 
deed  is  made  to  a,  person  omitting  the  initial  letter  of  his  middle  name,  and 
there  are  two  persons  by  the  name  in  which  the  deed  is  given,  parol  evidence 
may  be  given  to  show  to  which  person  the  conveyance  was  in  fact  made.  Pea- 
body  V.  Brown,  10  Gray  (Mass.),  45.  So  the  origin  of  the  title  to  land,  and  the 
relationship  of  the  vendor  and  vendee  are  matters  of  genealogy  which  may 
always  be  shown  by  parol.     Smith  v.  Porter,  16  La.  Ann.  370. 

The  acknowledgment  of  the  payment  of  the  purchase-money  named  in  a 
deed  is  not  conclusive  upon  the  parties  thereto.  It  is  in  the  nature  of  a  receipt 
merely,  and  it  may  always  be  shown  by  parol  that  the  purchase-money  has  not 
in  fact  been  paid.  The  only  eflFect  of  the  consideration  clause  is  to  estop  the 
grantor  from  setting  up  want  of  consideration.  For  every  other  purpose  it  is 
open  to  explanation  by  proof  of  the  real  facts  of  the  transaction.  Stackpole«. 
Eobinson,  47  Barb.  (IST.  T.)  313  ;  White  v.  Miller,  33  Vt.  380 ;  Davenport  «.  Ma- 
son, 15  Mass.  85  ;  Elder  v.  Hood,  38  111.  533  ;  Gales  ».  Salesby,  31  Gal.  47 ;  Speer 
«.  Speer,  14  N.  J.  340  ;  Whitbeck  v.  Whitbeck,  9  Cow.  (N.  Y.)  366  ;  Burbank  «. 
Gould,  15  Me.  118 ;  Sirgun  •».  Henderson,  1  Bland.  (Md.)  336 ;  Bassett  v.  Bas- 
sett,  55  Me.  137;  Wesson  ».  Stevens,  3  Ired.  (N.  C.)  557;  Halt  v.  Perry,  3  Iowa, 
579  ;  Vaugine  v.  Taylor,  18  Ark.  65;  Harris  B.  Harris,  3  Harr.  (Del.)  354;  Shep- 
ard  ■».  Little,  14  Johns.  (N.  Y.)  310;  Drury  ®.  Improvement  Co.,  13  Allen 
(Mass.),  168;  Lamb  v.  Donovan,  19  Ind.  40. 

Where  there  is  uncertainty  in  the  description  of  the  lands  conveyed,  the 
declarations  and  acts  of  the  parties  tending  to  show  what  their  real  intention 
and  understanding  was,  has  been  held  admissible  in  aid  of,  where  it  did  not 
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testibus  erit  ad  patriam  de  necessitate  recurrendum." '  In 
modern  practice  the  rule  was,  that  the  execution  of  a  deed 
must  be  proved  by  the  testimony  of  at  least  one  of  the 
^'attesting  witnesses.'  If  they  were  all  dead,  or 
L  J  insane,  or  out  of  the  Jurisdiction  of  the  court, 

or  could  not  be  found  on  diligent  inquiry,  proof  might 
be  given  of  their  handwriting ;  °  but  the  testimony  of 
third  parties,  even  though  they  might  have  been  present 
at  the  execution  of  the  instrument,  was  not  receivable  to 
prove  it.  They  might,  however,  be  received  to  contra- 
dict the  testimony  of  the  subscribing  witnesses,*  although 
formerly  this  was  doubted."  And  so  far  was  this  prin- 
ciple carried,  that  even  proof  of  an  admission  by  a  party 
of  the  execution  of  a  deed,  would  not  in  general  dispense 
with  proof  by  the  attesting  witness.'  But  it  was  not 
necessary  to  call  the  attesting  witness,  or  indeed  to  give 
any  other  proof  of  a  deed  thirty  years  old  or  upward, 
and  coming  from  an  unsuspected  repository ; '  unless 
perhaps  when  there  was  an  erasure  or  other  blemish  in 
some  material  part  of  it.' 

'  Co.  Litt.  6.  b. 

« Infrd,  Vk.  3,  pt.  3,  ch.  7. 

8  See  the  cases  collected.  Stark.  Ev.  512-531,  4th  Ed.  and  3  Phill.  Ev.  354 
«««eg'.,10th  Ed. 

'  Blurton  v.  Toon,  Holt,  390 ;  Hudson's  case,  Skiu.  79 ;  Lo'uoe  v.  Joliffe,  1  W. 
Bl.  365 ;  Pike  v.  Badmering,  cited  3  Str.  1096  ;  Jackson  v.  Thomason,  1  B.  &  S. 
745. 

'  Per  Alderson,  B.,  in  Whyman  v.  Garth,  8  Exch.  803. 

•  Infrd,  bk.  3,  pt.  3,  ch.  7. 

'  3  Phill.  Ev.  245-6,  10th  Ed. 

8  Id.  347. 

contradict  or  vary  the  deeds;  Waterman  ■».  Johnson,  13  Pick.  (Mass.)  361; 
Fletcher  v.  Phelps,  38  Vt.  358  ;  Patch  «.  Keeler,  id.  833;  Clark  v.  Withey,  19 
Wend.  (N.  T.)  330 ;  Spears  v.  Burton,  38  Miss.  647;  but  where  there  is  no  un- 
certainty, such  evidence  is  not  admissible,  and  the  description  given  in  the 
deed  must  control.  Emerick  «.  Kahler,  29  Barb.  (N.  Y.)  165  ;  Bratton  ®.  Claw- 
eon,  3  Strobh.  (S.  C.)  137 ;  Pride  u.  Lunt,  19  Me.  115. 
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Instnmients  not  under  seal. 

§  221.  Instruments  not  under  seal  are  sometimes  at- 
tested by  witnesses ;  and  in  sucli  cases  it  was  lield  that 
tlie  attesting  witness  must  be  called,  or  his  handwriting 
proved,  as  in  the  case  of  a  deed.'  But  by  the  Common 
Law  Procedure  Act,  17  &  18  Vict.  c.  125,  s.  26,  which, 
by  sect.  103,  applies  only  to  civil  proceedings,  "  It  shall 
not  be  necessary  to  prove,  by  the  attesting  witness,  any 
instrument  to  the  validity  of  which  attestation  is  not 
requisite,  and  such  instrument  may  be  proved  by  admis- 
sion or  otherwise,  as  if  there  had  been  no  attesting  wit- 
ness thereto ; "  and  this  is  extended  to  *criminal  ^  ^ 

r     306 1 
proceedings  by  28  Vict.  c.  18,  ss.  1,  7.     And  ^  -■ 

by  the  Merchant  Shipping  Act,  17  &  18  Vict.  c.  104, 
s.  526,  "Any  document  required  by  this  act  to  be  exe- 
cuted in  the  presence  of,  or  to  be  attested  by,  any  witness 
or  witnesses,  may  be  proved  by  the  evidence  of  any 
person  who  is  able  to  bear  witness  to  the  requisite  facts, 
without  calling  the  attesting  witness  or  witnesses,  or  any 
of  them."  Where  there  is  no  attesting  witness  the  usual 
proof  is  by  the  handwriting  of  the  party.  The  proof  of 
handwriting  is  so  important  and  peculiar  that  it  will  be 
considered  separately." 

WUls. 

§  222.  Next  as  to  wills.  By  the  Statute  of  Frauds, 
29  Car.  2,  c.  3,  s.  5,  it  was  enacted,  that  all  devises 
and  bequests  of  lands  or  tenements  to  be  valid,  should 
be  in  writing  and  signed  by  the  party,  or  by  some  other 

'  EaH  of  Falmouth  v.  Bdberta,  9  M.  &  W.  469  ;  Streeter  v.  Ba^lett,  5  C.  B. 
563 ;  Doe  d.  i^kes  v.  Durnford,  2  M.  &  Sel.  63 ;  Eiggs  v.  Dixon,  2  Stark.  180. 
»  See  infrd,  ch.  3. 
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person  in  his  presence  and  by  Ms  express  directions,  and 
attested  and  subscribed  in  Ms  presence  by  at  least  three 
credible  witnesses.  Wills  of  personalty  remained  as  at 
tbe  common  law  and  did  not  require  any  witness.  But 
by  the  Wills  Act,  7  WUl.  4  &  1  Vict.  c.  26,  this  part 
of  the  Statute  of  Frauds  is  repealed ;  and  it  is  enacted 
by  sect.  9,  that  "  No  will  shall  be  valid  unless  it  shall 
be  in  writing  and  executed  in  manner  hereinafter  men- 
tioned ;  (that  is  to  say),  it  shall  be  signed  at  the  foot  or 
end  thereof  by  the  testator,  or  by  some  other  person  in 
his  presence  and  by  his  direction;  and  such  signature 
shall  be  made  or  acknowledged  by  the  testator  in  the 
presence  of  two  or  more  witnesses  present  at  the  same 
time,  and  such  witnesses  shall  attest  and  shall  subscribe 
the  will  in  the  presence  of  the  testator,  but  no  form  of 
attestation  shall  be  necessary."  In  carrying  out  the 
provisions  of  this  enactment,  many  wills.  Just  and  regular 
in  all  other  respects,  were  rendered  inoperative  for  in- 
advertent non-compliance  with  the  forms  which  it  pre- 
scribes.  *To  remedy  this  was  passed  the  15  & 
L  -'16  Vict.  c.  24,  s.  1,  which,  after  reciting  sect.  9 

of  the  previous  act,  enacts,  that  "  Every  will  shall,  so  far 
only  as  regards  the  position  of  the  signature  of  the  tes- 
tator, or  of  the  person  signing  for  him  as  aforesaid,  be 
deemed  to  be  valid  within  the  said  enactment,  as  ex- 
plained by  this  act,  if  the  signature  shall  be  so  placed  at 
or  after,  or  following,  or  under,  or  beside,  or  opposite  to 
the  end  of  the  will,  that  it  shall  be  apparent  on  the  face 
of  the  will  that  the  testator  intended  to  give  eifect  by 
such  his  signature  to  the  writing  signed  as  his  will ;  and 
that  no  such  will  shall  be  affected  by  the  circumstance 
that  the  signature  shall  not  follow  or  be  immediately 
after  the  foot  or  end  of  the  will,  or  by  the  circumstance 


DOCUMENTS.  407 

that  a  blank  space  shall  intervene  between  the  concluding 
word  of  the  will  and  the  signature,  or  by  the  circumstance 
that  the  signature  shall  be  placed  among  the  words  of  the 
testimonium  clause  or  of  the  clause  of  attestation,  or  shall 
follow  or  be  after  or  under  the  clause  of  attestation,  either 
with  or  without  a  blank  space  intervening,  or  shall  follow 
or  be  after,  or  under,  or  beside  the  names  or  one  of  the 
names  of  the  subscribing  witnesses,  or  by  the  circum- 
stance that  the  signature  shall  be  on  a  side  or  page  or 
other  portion  of  the  paper  or  papers  containing  the  will 
whereon  no  clause  or  paragraph  or  disposing  part  of  the 
will  shall  be  written  above  the  signature,  or  by  the  cir- 
cumstance that  there  shall  appear  to  be  sufficient  space 
on  or  at  the  bottom  of  the  preceding  side  or  page,  or  other 
portion  of  the  same  paper  on  which  the  will  is  written  to 
contain  the  signature ;  and  the  enumeration  of  the  above 
circumstances  shall  not  restrict  the  generality  of  the  above 
enactment ;  but  no  signature  under  the  said  act  or  this 
act,  shall  be  operative  to  give  efEect  to  any  disposition  or 
direction  which  is  underneath  or  which  follows  it,  nor 
shall  it  give  efEect  to  any  disposition  or  direction  inserted 
after  the  signature  shall  be  made."  (a) 

Meaning  of  the  rules  "  Parol  evidenxie  is  vnferior  to  writ- 
ten,^'' &c. 

*  8  223.  Although  documents  are  necessarily  ^  ^ 
brought  before  the  tribunal  by  means  of  verbal  •-  ' 

or  parol  evidence,  that  evidence  must  be  limited  to  giving 
such  a  general  description  of  the  document  as  shall  be 

{a)  In  Adams  v.  Field,  31  Vt.  356,  it  was  held  that  where  the  party  himself 
wrote  his  will  and  commenced  it  "I,  Samuel  Adams,"  that  this  was  a  sub- 
scribing of  the  will  within  the  provisions  of  a  statute  requiring  it  to  be 
subscribed  in  the  presence  of  three  witnesses,  etc. 
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sufficient  to  identify  it,  and  deposing  to  the  real  evidence 
afforded  by  its  visible  state.  Thus  a  keeper  of  records 
may  speak  as  to  the  condition  in  which  they  are,  but  not 
as  to  their  contents.^  It  is  commonly  said  that  "  Parol 
evidence  is  inferior  (or  secondary)  to  written ;"  that 
"  Written  evidence  is  superior  to  verbal,"  <fec. ; "  but  these 
axioms  must  be  understood  with  much  allowance  and 
qualification.  I  That  evidence  in  writing,  using  the  phrase 
latiori  sensu,  is  superior  to  or  even  more  satisfactory  than 
verbal  evidence  cannot,  as  a  general  proposition,  be  sup- 
ported^ Suppose  a  man  witnesses  a  transaction,  and  after 
he  goes  home  commits  a  narrative  of  it  to  paper,  or  even 
puts  his  seal  to  the  paper,  and  fifty  men  attest  it  as  wit- 
nesses ;  whether  his  memory  or  that  paper  would  be  the 
best  and  more  trustworthy  proof  of  what  took  place  de- 
pends very  much  on  circumstances ;  such  as  the  natural 
strength  of  his  memory,  whether  the  transaction  were  of  a 
nature  likely  to  make  an  impression  on  his  mind,  the 
time  that  has  elapsed,  <fec.  It  is  true  that  the  writing  has 
the  advantage  oi  permanence ;  it  will  not  decay  so  soon 
as  the  memory  of  the  witness  —  "  Vox  audita  perit ;  litera 
scripta  manet ; "  —  but  on  the  other  hand  the  witness 
may  be  cross-examined,  and  compelled  to  give  a  cir- 
cumstantial account  of  all  he  saw  and  heard,  while  the 
writing  only  preserves  what  was  committed  to  it  in  the 
first  instance,  without  power  of  addition  or  explanation — 
"Minus  obstitisse  videtur  pudor  inter  paucos  signa- 
tores;"'    "Testibus,   non    testimoniis,   credentum;'"  — 

'  LeigMon  v.  LeigJUon,  1  Str.  310. 

°  Contra  soriptum  testimonium,  non  scriptum  testimonium  non  f  ertur.    Cod. 
Ub.  4,tit.  30,1.  1. 
'  Quint.  Inst.  Orat.  lib.  5,  c.  7. 
*  Burnett's  Crim.  Law  of  Scotland,  495. 
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*added  to  whicli,  the  evidence  of  the  witness  ^  ^ 

.  r     309  1 

would  be  given  under  the  sanction  of  an  oath.  '-  ' 

So  considered  merely  with  reference  to  probative  force, 
the  notes  of  the  judge  at  a  trial  would  probably  be 
deemed  very  satisfactory  evidence  of  what  there  took 
place.  They  are  not  however  even  receivable  as  evidence 
of  it.  A  judge  only  takes  notes  for  his  own  private  con- 
venience ;  there  is  no  law  requiring  him  to  do  so : '  indeed, 
in  former  times,  the  judges  either  made  no  notes,  or  notes 
much  more  scanty  than  at  present ;  and  of  Pratt,  C.  J., 
in  particular,  it  is  said  that  he  never  made  any."  The 
truth  is,  that  the  maxims  in  question  have  three  applica- 
tions. 1.  In  the  case  of  records  and  other  instruments, 
which  the  policy  of  the  law  requires  to  be  in  writing  and 
executed  with  prescribed  formalities,  no  derivative,  and 
consequently  no  verbal  or  other  parol,'  evidence  of  their 
contents  is  receivable,  until  the  absence  of  the  original 
writing  is  accounted  for ;  neither  is  parol  or  other  ex- 
trinsic evidence  receivable,  at  least  in  general,  to  contra- 
dict, vary,  or  explain  them.  2.  A  like  rule  holds  where 
writing  or  formalities  are  not  required  by  law,  but  the 
parties  have  had  recourse  to  them  for  the  sake  of  greater 
solemnity  and  security ;  as  where  a  man  executes  a  bond 
to  secure  the  payment  of  money,  when  an  unattested 
writing  would  have  been  sufficient ;  or  where  a  contract 
for  the  sale  of  goods  under  10^.  (and  consequently  not 
within  the  Statute  of  Frauds)  is  reduced  to  writing,  &c.' 

'  Per  Lord  Abinger,  C.  B.,  in  Leaeh  t.  Simpion,  5  M.  &  W.  309,  311. 

2  See  the  note  to  17  Ho.  St.  Tr.  1430. 

'  This  is  not  the  only  instance  in  our  law  where  the  word  "  parol "  is  used 
in  a  different  sense  from  "  verbal "  or  "oral."  Thus,  written  contracts  not 
under  seal  are  said  to  be  parol  "  contracts,"  &c.  Ra/nn  v.  HugTiea,  7  T.  R. 
350-1,  note. 

*  See  the  distinction  taken  in  Bellamy's  ease,  6  Co.  88,  between  deeds  "  ex  in- 
stitutione  legis  "  and  "  ex  provisione  hominis."  See,  also,  per  Cutler,  21 H.  Vll. 
52 
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3.  Where  the  contents  of  any  *doGv/ment  are  in 

r  *  310  1  •    • 

L  ^  question,  either  as  a  fact  directly  m  issue  or  a 

subalternate  principal  fact,  the  document  is  the  proper 
evidence  of  its  own  contents.^  But  where  a  written  in- 
strument or  document  of  any  description  is  not  a  fact  in 
issue,  and  is  merely  used  as  evidence  to  prove  some  act, 
independent  proof  aliunde  is  receivable.  Thus,  although 
a  receipt  has  been  given  for  the  payment  of  money,  proof 
of  the  fact  of  payment  may  be  made  by  any  person  who 
witnessed  it.'  Or,  suppose  a  man  had  declared  by  deed, 
or  even  put  on  record  —  if  such  a  thing  can  be  supposed 
—  his  intention  to  rob  or  murder  another,  this  would  not 
exclude  verbal  or  other  evidence  that  he  had  made  sim- 
ilar declarations  of  intention  by  word  of  mouth.  So,  al- 
though where  the  contents  of  a  marriage  register  are  in 
issue,  verbal  or  other  evidence  of  those  contents  is  not 
receivable,  the/ac^  of  the  marriage  may  be  proved  by  the 
independent  evidence  of  a  person  who  was  present  at  it. 
This  distinction  is  well  illustrated  by  the  case  of  IIor7i  v. 
Noel^  in  which  it  was  proposed  to  support  the  defense  of 
coverture  of  the  defendant  by  two  witnesses,  who  deposed 
that  they  were  present  in  a  Jewish  synagogue  when  the 
defendant  was  married  to  H.  IST.  The  plaintiff's  counsel 
contended  that  this  evidence  was  insufficient;  that  it 
was  necessary  for  the  defendant  to  show  that  a  marriage 
had  been  celebrated  according  to  the  rites  of  the  Jews ; 
that  with  them,  what  took  place  in  the  synagogue  was 
merely  a  ratification  of  a  previously  written  contract; 
and  as  that  contract  was  essential  to  the  validity  of  the 

5  B.  pi.  2 ;  Buxton  v.  Gornish,  13  M.  &  W.  426;  Knight  v.  Barber,  16  Id.  66  ; 
and  Dig.  lib.  22,  tit.  4, 11.  4  and  5. 

»  Infra,  bk.  8,  pt.  2,  ch,  3. 

'  Bambert  v.  Oohen,  4  Eap.  213. 

8  1  Camp.  61. 
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marriage,  it  ouglit  to  be  produced  and  proved.'  Tlie 
contract,  in  the  Hebrew  tongue,  was  accordingly  put 
in,  and  translated  by  means  of  an  interpreter,  and  the 
plaintiJffi  was  nonsuited.  It  must  also  be  added  that  the 
rule  excluding  parol  evidence  as  inferior  to  written  does 
*not  exclude  cirGumstantial'  nor,  according  to  ^ 
the  better  opiaion,  self-deserving  evidence.'  '-  -■ 

Written  narratives  or  memoranda  to  refresh  the  memories 

of  witnesses. 

§  224.  But  although  documentary  evidence  may  not 
be  receivable,  for  want  of  being  verified  on  oath  or  its 
equivalent,  or  traceable  to  the  party  against  whom  it  is 
offered,  the  benefit  of  its  permanence  is  not  always  lost  to 
justice.  Thus  a  witness  who  has  drawn  up  a  written 
narrative,  or  made  a  written  memorandum  of  a  matter 
or  transaction,  may  in  many  cases  use  it  while  under  ex- 
amination as  a  script  to  refresh  his  memory.* 

Principle  '■'■Quomodo  quid  oonstituitur  eodem  modo 
dissoT/viturP 

§  225.  As  connected  with  this  subject  may  be  noticed 
the  maxim  of  law,  "JSTihil  tam  conveniens  est  natural! 
sequitati  unumquodque  dissolvi  eo  ligamine  quo  ligatum 
est." '  "  Quomodo  quid  constituitur,"  says  one  of  our 
old  books  ,  "  eodem  modo  dissolvitur ;  record  per  record, 

'  See  on  this  subject  Rogers's  Bccl.  Law,  659,  2nd  Ed. 

»  Bk.  3,  pt.  2,  ch.  1. 

s  Bk.  3,  pt.  2,  ch.  7. 

*  Sandwell  v.  Sandwell,  Comb.  445,  Holt,  395  ;  Doe  d.  Cliurah  v.  Perkins,  3 
T.  K  749  ;  Burton  v.  Plummer,  2  A.  &  B.  341 ;  Beech  v.  Jones,  5  C.  B.  696 ; 
Smith  V.  Morgan,  3  Moo.  &  R.  357;  2  Phill.  Bv.  480  et  seq.,  10th  Ed.;  Dyer  v. 
Best,  4  H.  ^  C.  189. 

5  2  Inst.  360,  573  ;  4  Inst.  38;  2  Co.  53  a ;  4  Id.  57  b  ;  5  Id.  36  a ;  6  Id.  43  b ; 
Jenk.  Cent.  3,  Cas.  25 ;  8  Scott,  N.  R.  215 ;  17  Q.  B.  146. 
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escript  per  escript,'  parliament  per  parliament,  parol  per 

parol." '     For  instance,  things  that  lie  in  grant,  as  they 

must  be  created  by  deed,  cannot  be  surrendered  without 

deed."     This  principle  was  also  recognized  by  the  Roman 

law — "Nihil  tarn  naturale  est,  quam  eo  genere  quicquid 

dissolvere,  quo  colligatum  est :  ideo  verborum  obligatio 

verbis  toUitur:  nudi  consensus  obligatio  contrario  con- 

^  sensu  dissolvitur."  ^     *But  the  performance  of 
r     312 1  .... 

L  -^  a  condition  in  an  instrument  under  seal  may  be 

proved  by  inferior  evidence,'  for  this  does  not  invalidate 

the  instrument,  but  sets  it  up.     Thus,  payment  of  a  bond 

may  be  proved  by  parol,"  <fec.  (a) 

'  By  escript  here  must  be  understood  a  writing  under  seal.     The  word  is 
often  used  in  our  old  books  in  this  sense.     See  supra,  %  317,  p.  386,  note  2. 
=  Jenk.  Cent.  B,  Caa.  40.    See  Wood  v.  LeadUtter,  13  M.  &  W.  838. 
^Ving.  Max.  69  ;  Co.  Litt.  338  a. 
*  Dig.  lib.  50,  tit.  17, 1.  35. 

'  See  the  authorities  cited  in  West  v.  Blakeway,  3  Scott,  N.  R.  199. 
« Doct.  &  Stud.  Dial.  1,  ch.  13. 

{a)  It  is  generally  more  difficult  to  determine  when  the  declarations  of  the 
parties  to  a  written  instrument  at  the  time  of  the  making  and  delivery  thereof 
are  admissible,  than  in  reference  to  transactions  that  rest  in  parol.  But  it 
must  be  borne  in  mind  that  while  it  is  true  that  parol  evidence  is  never  admis- 
sible to  alter  or  vary  the  terms  of  a  written  instrument,  yet  there  are  many 
purposes  for  which  such  evidence  is  admissible  when  the  contract  of  the  par- 
ties is  in  writing.  Not  for  the  purpose  of  altering  or  varying  the  contract  it 
self,  but  to  get  at  the  real  status  of  the  parties  thereto,  the  inducements  that 
led  to  the  contract,  etc.,  etc.  Lathrop  «.  Foster,  51  Me.  367 ;  Smith  «.  Higbee, 
13  Vt.  113  ;  Beckley  i).  Munson,  33  Conn.  399  ;  Beard  e.  White,  1  Ala.  436. 

Thus,  parol  proof  is  not  admissible  to  explain  a  written  contract ;  Kimball 
v.  IjuII,  3  McLean  (U.  S.),  373  ;  Speer  v.  Whitfield,  10  N.  J.  107;  Troy  Iron  and 
Nail  Factory  «.  Corning,  40  N.  Y.  461 ;  Norton  v.  Woodruff,  3  id.  153  ;  nor  to 
prove  a  subsequent  contract  in  lieu  of  the  written  one  where  there  is  no  con- 
sideration therefor ;  Randolph  v.  Perry,  3  Post  (Ala.),  376 ;  nor  when  the  statute 
of  frauds  requires  such  contract  to  be  in  writing ;  Northrup  s.  Jackson,  18 
Wend.  (N.  Y.)  85  ;  Martin  v.  Duffey,  4  Phil.  (Penn.)  75 ;  nor  to  establish  terms 
or  conditions  in  reference  to  which  the  written  contract  is  silent ;  Beard  v. 
White,  1  Ala.  436 ;  nor  to  show  that  a  different  agreement  was  entered  into 
before  or  at  the  time  of  making  the  written  contract ;  Stevens  ■».  Cooper,  1 
Johns.  (N.  Y.)  435  ;  Railroad  Co.  e.  Pierce,  38  Ind.  503  ;  Gelpcke  v.  Blake,  15 
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ExPt^insic  evidence  —  Not  in  general  receivable  to  contnra- 
dict,  vary,  or  explain  written  insl/ruments  —  Exceptions 
—  Difference  between  latent  and  patent  ambiguities — ■ 
Difference  between  ambiguity  and  unintelligibility  — 
Difference  bet/ween  inaccwroAyy  and  ambiguity  of  lan- 
guage. 

§  226.  It  has  been  already  stated,'  and  is  indeed 
an  obvious  branch  of  the  principle  in  question,  that 
"parol,"  or   to  speak  more   correctly,   "extrinsic"    evi- 

'  Su'pra,  §  333. 

Iowa,  387;  Caldwell  v.  May,  1  Stew.  (Ala.)  435  ;  nor  to  show  conversations  be- 
tween the  parties  before  the  contract  was  reduced  to  writing,  with  a  view  of 
establishing  their  intention.  Sayre  x>.  Peck,  1  Barb.  (N.  Y.)  464 ;  Pollen  ».  Le 
Roy,  10  Bosw.  (N.  T.)  38  ;  Bedford  o.  Flowers,  11  Humph.  (Tenn.)  242. 

Indeed,  when  the  contract  is  finally  reduced  to  writing,  all  the  prior  agree- 
ments or  conversations  of  the  parties  are  merged  therein,  and  the  writing  itself, 
so  far  as  the  contract  and  the  intention  of  the  parties  thereto  is  concerned,  be- 
comes the  exclusive  evidence.  Cox  u.  Bennett,  13  N.  J.  163 ;  Crosier  r>.  Acer, 
7  Paige  (N.  Y.),  137 ;  Smith  -o.  Higbee,  13  Vt.  113  ;  Downie  ®.  White,  13  Wis. 
176  ;  Griswold  v.  Scott,  13  Ga.  310. 

In  an  action  to  recover  for  property  taken  in  excess  of  that  named  in  a  writ- 
ten contract,  as  where  a  contract  is  for  the  cutting  and  taking  of  100,000  feet  of 
timber,  it  is  not  competent  to  show  by  parol  that  it  was  agreed  that  more 
might  be  re-cut.     Veeder  «.  Cooley,  3  Hun  (N.  Y.).  77,  as  bearing. 

But  as  has  previously  been  stated,  while  this  is  generally  the  rule,  yet  there 
are  many  instances  in  which  parol  evidence  is  admissible  to  affect  even  the 
terms  and  effect  of  a  written  contract,  and  these  instances  should  be  borne  in 
mind,  as  they  are  of  the  utmost  value  to  every  practicing  lawyer,  and  may  be 
the  key  to  the  successful  issue  of  many  lawsuits.  Thus :  Parol  evidence  is 
always  admissible  to  show  fraud  practiced  by  either  of  the  parties,  even 
to  the  extent  of  showing  that  a  part  of  the  contract  was  fraudulently 
inserted  therein,  or  that  some  of  its  terms  and  conditions  are  contrary 
to  the  actual  agreement  of  the  parties,  and  were  inserted  without  the 
knowledge  or  consent  of  the  party  affected  thereby.  In  this  instance,  of 
course,  the  burden  is  on  the  party  setting  up  the  fraud,  to  establish  it  fully,  as 
the  law  presumes  in  favor  of  innocence  and  honest  dealing,  and  unless  there 
is  a  clear  preponderance  of  evidence  to  establish  the  fraud,  the  claim  must  fail ; 
Pierce  ■B.Wilson,  34  Ala.  376;  Davis  «.  Stern, 15  La.  Ann.  176;  Hunter  B.Bilyen, 
30  111.  238;  Sanford  v.  Handy,  33  Wend.  (N.  Y.)  136;  Hamilton  v.  Congers,  38 
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dence,  is  not  in  general  receivable  to  contradict,  vary, 
or  explain  written  instruments.  "It  would  be  incon- 
venient," says  one  of  our  old  books,   "that   matters  in 

Ga.  276 ;  Farrell  «.  Bean,  10  Md.  317 ;  Steamboat  Co.  «.  Brown,  54  Penn.  St. 
77 ;  Stark  v.  Littlepage,  4  Rand.  (Va.)  368 ;  Selden  ».  Myers,  20  How.  (U.  S.) 
506 ;  Van  Buskirk  v.  Day,  32  111.  360. 

So  also  to  show  tliat  a  part  of  the  provisions  of  the  contract  are  not  inserted 
therein,  and  when  this  fact  is  established,  the  whole  contract  is  open  to  parol 
proof  in  favor  of  either  of  the  parties  thereto  ;  Phyfe  v.  Wardell,  3  Edw.  (N. 
T.  Ch.)  47 ;  Chetwood  ®.  Britton,  3  N.  J.  438 ;  Watkins  v.  Stockett,  6  H.  &  J. 
(Md.)  435;  and  this  applies  to  all  species  of  contracts,  promissory  notes  included; 
Elliott  V.  Connell,  13  Miss.  91 ;  Koop  v.  Handy,  41  Barb.  (N.  Y.)  454 ;  but  not 
when  the  note  has  gone  into  the  hands  of  a  bona  fide  holder  for  value,  without 
notice  of  the  fraud ;  Scott  «.  Burton,  3  Ashm.  (Penn.)  312;  Christ  v.  Diffenbach, 
1  S.  &  R.  (Penn.)  464;  but  these  errors  must  be  corrected  on  proceedings  to 
reform' the  contract  on  the  equity  side  of  the  court ;  Fisher  v.  Dubert,  54  Penn. 
St.  460 ;  and  In  order  to  establish  the  fraud  or  mistake,  parol  evidence  as  to 
what  was  said  by  the  parties  just  before  and  at  the  time  of  the  execution  of 
the  contract  is  admissible.     Mallory  v.  Leach,  35  Vt.  156. 

So  parol  evidence  is  admissible  to  show  that  there  is  a  mistake  in  the  writ- 
ten contract,  as  in  its  date ;  Arberry  «.  Nolan,  3  J.  J.  Marsh.  (Ky.)  421 ;  Gauss 
V.  Burgers,  12  La.  Ann.  143 ;  so  to  correct  a  clerical  error  or  any  mistake  that 
does  not  vary  or  alter  the  terms  or  conditions  of  the  contract.  Leggett  v. 
Buckhalter,  30  Miss.  421 ;  Peterson  v.  Grover,  20  Me.  363. 

If  the  mistake  claimed  to  exist  is  in  the  terms  or  conditions  of  the 
contract,  parol  evidence  is  not  admissible  in  a  court  of  law  to  show  it,  but 
the  party  must  ap^ly  to  the  equity  side  of  the  court  to  have  the  contract  re- 
formed and  made  to  correspond  to  the  real  agreement  between  the  par- 
ties. Gill  V.  Cloggett,  4  Md.  (Ch.)  470  ;  Fitzhugh  v.  Runyon,  8  Johns.  (N. 
Y.)  375;  Gower«.  Sterner,  3  Whart.  (Penn.)  75;  but  in  those  states  where 
courts  of  law  are  endowed  with  equity  powers  also,  this  may  be  done  on  the 
trial  before  the  jury,  but  the  error  must  be  clearly  set  forth  in  the  complaint 
or  answer,  with  a  proper  prayer  for  the  relief  required.  Hebner  ».  Worrall, 
38  Penn.  St.  376 ;  Renshaw  «.  Gans,  7  id.  117. 

Thus,  in  a  court  of  law,  evidence  is  not  admissible  to  show  a  mistake  in 
computation  ;  Morton  s.  Chandler,  7  Me.  44  ;  or  to  rectify  an  error  in  an  origi- 
nal survey.  Cowan  «.  Harrod,  Litt.  Sel.  Cas.  (Ky.)  4  ;  or  to  show  that  a  differ- 
ent sum  was  intended  ;  Cunningham  «.  Wren,  33  111.  64  ;  or  that  it  varies  from 
the  terms  of  the  original  agreement.     Bradley  «.  Anderson,  5  Vt.  152. 

All  such  errors  must  be  corrected  on  proceedings  in  equity  to  reform  the 
contract,  and  the  mistake  must  be  clearly  established  if  denied  by  the  other 
party  to  the  instrument.  Anderson  v.  Bacon,  1  A.  K.  Marsh.  (Ky.)47;  Van 
Ness  V.  City  of  Washington,  4  Pet.  (U.  S.)  333. 

Parol  evidence  is  always  admissible  in  courts  of  law  or  equity  to  show  that  a 
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writing,  made  by  advice  and  on  consideration,  and  wHch 
finally  import  the  certain  truti.  of  the  agreement  of  the 
parties,  should  be  controlled  by  averment  of  the  parties, 

contract  is  illegal  and  void,  as  that  it  is  usurious ;  Fen  wick  v.  Ratcliffe,  6  T.  B. 
Monr.  (Ky.)  154  ;  or  that  it  contravenes  a  law  of  the  state  or  country  where  it 
was  made.     Succession  of  Fletcher,  11  La.  Ann.  59. 

So,  too,  to  show  that  a  note  or  contract  is  without  consideration.  Corbin  «. 
Sistrunk  ;  Clark  ■».  Houghton,  13  Gray  (Mass.),  38  ;  LufFburrow  v.  Henderson, 
30  Ga.  482  ;  Wynne  v.  Whisenant,  37  Ala.  46 ;  Groesbeck  v.  Seeley,  13  Mich. 
339. 

So  to  explain  latent  ambiguities  in  a  contract,  as  to  show  to  which  of  two 
things  it  applies ;  Haris  v.  Doe,  4  Blackf.  (Ind.)  369 ;  or  to  show  what  the 
intention  of  the  parties  was  in  a  contract  which,  from  defective  punctua- 
tion, may  be  construed  two  ways;  Graham  v.  Hamilton,  5  Ired.  (N.  C.)  428;  so 
to  explain  what  is  meant  by  technical  terms  peculiar  to  a  trade  or  business, 
evidence  of  experts  is  admissible  to  show  what  is  meant  by  the  term ;  Branns 
■».  Stearns,  1  Or.  367;  so  where  the  ambiguity  arises  from  reference  to  extrin- 
sic objects,  it  may  be  explained  by  parol  proof  relative  to  these  objects,  but  the 
court  is  to  construe  the  contract  as  explained  by  such  proof  ;  McCullough  «. 
Wain  Wright,  14  Penn.  St.  171 :  so  when  an  article  is  described  in  a  note  or 
contract,  which  does  not  exist,  evidence  of  experts  is  admissible  to  show  how 
such  articles  are  usually  spoken  of  in  trade.    Pollen  e.  Le  Roy,  30  N.  Y.  549. 

So,  too,  parol  evidence  is  admissible  to  show  that  an  instrument,  absolute  on 
its  face,  was  intended  as  a  pledge  or  mortgage  ;  Leighman  v.  Marshall,  17  Md. 
550  ;  Johnson  v.  Sherman,  15  Cal.  287  ;  as  that  a  written  contract  for  the  sale 
of  lands  was  intended  as  a  security  for  a  loan  or  an  antecedent  debt ;  Tibbs  v. 
Morris,  44  Barb.  (N.  Y.)  138  ;  that  a  bill  of  parcels  was  intended  as  a  mortgage 
merely ;  Coswell  v.  Keith,  13  Gray  (Mass),  351 ;  that  an  absolute  deed  was 
given  as  a  security  for  a  debt  with  a  condition  to  reconvey  on  its  payment ; 
T-ucks  V.  Lindsey,  18  Iowa,  504 ;  Hopper  «.  Jones,  39  Cal.  18 ;  Sutphen  v.  Cush- 
man,  35  111.  186 ;  that  an  absolute  transfer  of  a  vessel  was  intended  as  a 
mortgage ;  Ward  v.  Beck,  13  C.  B.  (N.  S.)  668 ;  but  where  a  deed  or  other  instru- 
ment on  its  face  clearly  appears  to  have  been  intended  as  a  mortgage  merely, 
parol  evidence  is  not  admissible  to  show  that  it  was  a  conditional  sale  ;  the 
contract  must  be  taken  to  express  all  the  terms  of  the  agreement  between  the 
parties  thereto.    Wing  v.  Cooper,  37  Vt.  169. 

Parol  evidence  is  admissible  to  establish  an  independent  or  collateral 
contract  that  is  not  repugnant  to  the  written  contract,  and  which  does  not  alter, 
vary  or  control  any  of  its  express  provisions.  Pomeroy  v.  Marvin,  2  Paine, 
476;  Phillips  i).  Preston,  5  How.  (TJ.  S.)  278. 

Thus,  it  may  be  shown  that  the  original  contract  is  discharged,  or  that  a  new 
and  independent  contract,  founded  on  a  new  consideration,  has  been  made  by 
the  parties  to  take  the  place  of  the  written  contract ;  but  it  must  appear  that 
the  old  contract  has,  to  the  extent  that  it  is  covered  by  the  new  one,  been 
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to  be  proved  by  the  uncertain  testimony  of  slippery 
memory." '  But  there  are  many  cases  where  the  rejec- 
tion of  such  proof  would  be  the  height  of  injustice,  and 

'  5  Co.  36  a. 

abandoned,  as  new  provisions  cannot  be  engrafted  upon  the  ■written  contract 
by  parol.  The  new  contract  must  be  entire  of  itself,  and  take  the  place  of  the 
old  one  in  the  particular  matter  to  which  it  relates  ;  Adler  ■».  Friedman,  16  Cal. 
138  ;  Flanders  ii.  Fay,  40  Vt.  316  ;  Marshall  «.  Baker,  19  Me.  403 ;  so  a  new  and 
distinct  agreement  on  a  new  consideration  may  be  shown  by  parol,  whether  it 
be  a  substitute  for  the  written  contract,  or  in  addition  to,  or  beyond  it. 
Shepherd  i>.  Wysong,  3  W.  Va.  46 ;  Butler  v.  Smith,  35  Miss.  457 ;  Hutchins 
V.  Hubbard,  34  N.  Y.  24. 

Thus,  it  may  be  shown  that,  by  a  parol  agreement  between  the  parties 
to  a.  written  contract,  compensation  for  services,  in  addition  to  that  named 
in  the  instrument,  has  been  agreed  upon ;  Eichardson  v.  Hooper,  13  Pick. 
(Mass.)  446 ;  that  a  note  signed  by  one  as  surety  was  not  to  be  binding, 
unless  the  signature  of  another  person  was  obtained  thereto;  Butler  «. 
Smith,  ante  J  that  the  time  for  the  performance  of  a  contract  has  been 
extended ;  Stearns  v.  Hall,  9  Gush.  (Mass.)  31 ;  or  any  modification  of  a  writ- 
ten contract,  made  upon  a  good  consideration ;  Holmes  v.  Douw,  9  Cush. 
(Mass.)  135 ;  so  it  may  be  shown  that,  by  a  subsequent  agreement,  »  place 
of  payment  was  agreed  upon,  or  an  agent  appointed  to  receive  the  money. 
Cummings  v.  Putnam,  19  N.  H.  569. 

The  rale  in  reference  to  subsequent  parol  agreements,  changing  the  terms 
of  a  written  contract,  is,  tliat  such  changes  are  valid  and  admissible  in  evi- 
dence when  predicated  upon  a  valid  consideration,  and  when  the  original 
contract  would  have  been  valid  if  made  by  parol ;  but  not  when  there  is  no 
consideration  therefor,  or  when  the  original  contract  would  be  invalid  if  made 
by  parol;  Rubber  Co.  v.  Dunklee,  30  Vt.  39;  Rigsbee  o.  Bowler,  17  Md.  167; 
Brock  11.  Sturdevant,  13  Me.  81 ;  Dictator  ».  Heath,  56  Penn.  St.  290 ;  so,  too, 
collateral  and  independent  facts,  about  which  the  written  contract  is  silent, 
may  be  shown  by  parol.  Ruggles  -o.  Swanwick,  6  Minn.  526  ;  Van  Buskirk  ■». 
Roberts,  31  N.  Y.  661. 

Parol  evidence  is  admissible  to  show  a  waiver  of  some  provision  of  the 
contract ;  Wood  «.  Perry,  1  Barb.  (N.  Y.)  113 ;  Childs  v.  Jones,  8  B.  Monr.  (Ky.) 
51 ;  Willey  v.  Hall,  8  Iowa,  63 ;  Leathe  v.  BuUard,  8  Gray  (Mass.),  545 ;  as  that 
a  rate  of  interest  agreed  upon  in  a  note  or  contract  has  been  reduced  ;  Adler 
V.  Friedman,  16  Cal.  138;  or  that  the  time  for  payment  or  performance  has 
been  extended  ;  Parker  v.  Syracuse,  31  N.  Y,  376 ;  and,  generally,  to  show  that 
any  provision  of  the  contract  has  been  abandoned  or  rescinded ;  Flynn  v. 
McKeon,  6  Duer  (N.  Y.),  203 ;  Parker  ».  Syracuse,  ante ;  Bank  ».  Curtis, 
34  Me.  36;  Whitcher  d.  Shattuck,  3  Allen  (Mass.),  319;  or  that  by  a  subse- 
quent agreement  between  the  parties,  predicated  on  a  new  consideration,  new 
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even  be  absurd.  1.  With  respect  to  the  varying  or  ex- 
plaining instruments  there  are  two  rules,  "Ambiguitas 
verborum  patens  nullA  verificatione  excluditur ; " '  "  Am- 

'  Lofft.  Max.  249. 

BtipulatioiiB  were  added  to  the  contract,  or  that  the  terms  of  the  contract  were 
varied.     Leeds  <B.  Pursman,  17  La.  Ann.  32  ;  Rogers  v.  Atkinson,  1  Ga.  12. 

So  where  a  contract  is  manifestly  incomplete,  although  it  embodies  an  agree- 
ment, yet,  when  it  appears  upon  the  face  of  the  writing  itself,  that  it  only 
embodies  a  part  of  the  contract  between  the  parties,  while  the  writing  is  con- 
clusive as  far  as  it  goes,  parol  evidence  is  admissible  to  show  what  the  contract 
between  the  parties  was,  as  to  those  matters,  not  reduced  to  writing  ;  Winn  «. 
Chamberlain,  82  Vt.  318;  Webster  v.  Hodgkins,  25  N.  H.  128;  as  where  A 
makes  a  contract  in  writing  with  B  to  sell  him  a  certain  amount  of  standing 
timber  for  a  certain  sum,  parol  evidence  is  admissible  to  show  what  tract  the 
timber  was  to  be  taken  from  ;  Pinney  ».  Thompson,  3  Iowa,  74 ;  so  where  there 
ia  a  reference  in  a  written  contract  to  a  verbal  agreement  between  the  parties, 
parol  evidence  is  admissible  to  establish  the  verbal  agreement,  even  though  it 
adds  material  terms  and  conditions  to  the  written  contract.  Ruggles  b.  Swain- 
vick,  6  Minn.  536.  But  it  must  be  remembered  that  it  is  only  in  cases  where 
the  contract  itself  shows  that  it  rests  partly  in  parol,  that  such  evidence  is 
admissible.  The  mere  fact  that  the  contract  is  defective  is  not  enough.  Mus- 
slemau  w.  Stoner,  31  Penn.  St.  265  ;  Young  b.  Jacoway,  17  Miss.  212.  Where  a 
writing  does  not  purport  to  give  the  whole  contract,  and  it  is  evident  from  an 
inspection  of  the  instrument,  that  it  was  not  intended  as  a  contract,  or  to  ex- 
press all  that  was  agreed  upon  between  the  parties,  parol  evidence  is  admissi- 
ble to  show  an  agreement  aliunde.  Thus,  where  A  buys  a  horse  of  B,  and 
upon  payment  of  the  price,  B  gives  to  A  a  writing  in  these  words :  "  A  bought 
of  B  a  horse  for  the  sum  of  $25.00,"  signed  B,  this  precludes  A  from  denying 
the  purchase  or  the  price  agreed  upon,  but  it  does  not  preclude  him  from  show- 
that  B  warranted  the  horse  to  be  sound.  Allen  v.  Pink,  4  Mees.  &  Wels. 
140.  See,  also,  Exr.  of  Corbin  v.  Sergent,  9  N.  Y.  S.  C.  107,  where  it  was  held 
that  an  agreement  for  the  sale  of  a  farm  might  be  shown,  notwithstanding  a 
bond  and  mortgage  had  been  given  by  the  purchaser  in  pursuance  of  the  agree- 
ment, the  court  holding  that  the  case  did  not  fall  within  the  rule  that  the  con- 
tract should  be  shown  by  the  written  instrument,  as  such  instrument  did  not 
purport  to  express  the  agreement. 

In  all  other  cases  the  verbal  contract  between  the  parties  is  regarded  as 
merged  in  the  written  contract  and  no  part  of  it  can  be  shown  to  rest  in  parol. 
Crane  ■».  Elizabeth  Ass'n,  etc.,  29  N.  J.  303.  Thus  where  a  contract  in  writing 
for  the  sale  and  delivery  of  property  is  silent  as  to  the  time  of  delivery,  parol 
evidence  is  admissible  to  show  when  the  property  was  to  be  delivered ;  Johns- 
ton V.  McCrary,  5  Jones,  369  ;  and  where  it  was  to  be  delivered  ;  Mussleman  ». 
Stoner,  31  Penn.  St.  265.  So  to  show  to  whom  credit  was  given  when  a  doubt 
53 
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biguitas  verborum  lateas  veriflcatione  suppletui* ;  nam 
quod  ex  facto  oritur  ambiguum  veriflcatione*  facti  tolli- 
tur."     The  following  commentary  by  Lord  Bacon  on  the 

in  that  respect  fairly  arises  upon  the  face  of  the  instrument ;  Dessau  s.  Bourne, 
1  McAll.  (tJ.  S.)  20 ;  May  «.  Hewett,  33  Ala.  161 ;  Smith  ».  Alexander,  81  Mo. 
193 ;  or  to  identify  the  parties  when  there  are  two  of  the  same  name  ;  Mosely 
®.  Martin,  37  Ala.  216 ;  Henderson  n.  Hackney,  23  Ga.  383;  Beauvais  b.  Wall,  14 
La.  Ann.  199;  State  b.  Weare,  38  N.  H.  314;  Sawyer  v.  Boyle,  21  Tex.  28;  Tuy- 
gle  «.  McMath,  38  Ga.  648;  Hopkins  v.  TJpsher,  20  Tex.  89;  or  to  identify  the 
subject-matter  of  the  contract  when  it  is  fairly  doubtful  to  what  it  applies; 
Gary  ».  Thompson,  1  Daly  (N.  T.  C.  P.),  35;  Mayor  v.  Butler,  1  Barb.  (N.  Y.) 
825;  Almyner  «.  Dulith,  5  N.  T.  28;  Aldrich  e.  Eshleman,  46  Penn.  St.  430; 
to  show  what  land  is  referred  to  in  a  deed  or  sheriff's  levy ;  Stewart  v.  Chad- 
wick,  8  Iowa,  468;  Doe  v.  Roe,  20  Ga.  689;  Hughes  «.  Sandal,  25  Tex.  162; 
to  identify  monuments  referred  to  in  a  deed;  Robinson  v.  White,  42  Me.  209; 
Afierty  ®.  Conover,  7  Ohio  St.  99;  to  prove  that  an  action  or  prosecution  is 
brought  for  the  same  matter  covered  by  a  previous  judgment;  State  v.  dem- 
ons, 9  Iowa,  584;  as  that  water,  the  rights  to  which  have  been  adjudicated  in 
a  former  suit,  is  the  same  that  is  embraced  in  a  later  one ;  Walsh  «.  Harris,  10 
Cal.  391;  so  to  locate  and  identify  land  covered  by  a  contract  to  convey,  or  de- 
scribed in  a  deed  by  general  description  as  "  lands  now  occupied  by  me ; "  Brink- 
erhoffs.  Alp,  35  Barb.  (N.  Y.)  27;  so  to  identify  animals  or  other  property  sold 
under  a  written  contract;  Marshall  «.  Gridly,  46  111.  247;  Brooks  b.  Aldrich,  17 
N.  H.  443;  Milvin  u.  Fellows,  33  N.  H.  401;  or  to  identify  wood  covered  by  a 
bill  of  sale  or  mortgage;  Sargent  v.  Salberg,  21  Wis.  132;  Rugg  ®.  Hale,  40 
Vt.  138. 

Parol  evidence  of  the  acts  and  declarations  of  the  parties  to  a  written  con- 
tract after  its  execution,  is  admissible  to  show  what  interpretation  they  put 
upon  it,  as  well  as  to  show  what  conditions  of  it  were  waived.  But  such  evi- 
dence is  admissible  for  no  other  purpose,  and  cannot  be  used  to  alter,  vary, 
enlarge  or  restrict  the  contract  itself.  Barnaby  «.  Saner,  18  La.  Ann.  148; 
Knight  «.  N.  B.  Worsted  Co.,  2  Cush.  (Mass.)  271;  Spencer  v.  Babcock,  22 
Barb.  (N.  Y.)  330;  French  «.  Hayes,  43  N.  H.  30 ;  Emery  «.  Webster,  42  Me.  204; 
so  when  the  meaning  of  the  parties  to  a  contract  is  not  clear,  it  may  be  gathered 
from  proof  of  extrinsic  facts,  such  as  the  acts  and  conduct  of  the  parties  under 
it;  Farmers'  Bank  «.  Winfield,  34  Wend.  (N.  Y.)  419;  Lowry  d.  Adams,  22  Vt 
160;  as  to  show  whether  a  memorandum  at  the  foot  of  a  contract  was  intended 
as  a  part  of  it;  Vergan  v.  McGregor,  23  Cal.  339;  whether  it  was  intended  to 
bind  the  principal  or  the  agent  by  a  contract;  R.  R.  Co.  v.  Middleton,  30  111. 
639;  the  purpose  for  which  a  note  or  account  was  assigned;  Cousins  v.  West- 
cott,  15  Iowa,  353;  or  that  a  note,  deed  or  contract  was  to  be  held  in  escrow. 
Beale  v.  Poule,  37  Md.  645. 

To  show  that  a  written  assignment  of  claims  was  intended  for  the  joint 
benefit  of  the  members  of  a  firm,  although  made  to  one  of  them  only ; 
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latter  of  these  maxims  is  the  recognized  basis  of  the  law 
governing  this  subject/  "There  be  two  sorts  of  ambi- 
guities of  words,  the  one  is  ambiguitas patens,  and  the 

'  Bao.  Max.  of  tlie  Law,  Reg.  23. 

Stone  B.  Aldrich,  43  N.  H.  53;  that  an  order  drawn  on  a  third  person  was  to  be 
paid  in  a  certain  kind  of  property  ;  Hinnemau  v.  Rosenback,  39  N.  Y.  98 ;  but 
such  evidence  is  never  admissible  when  the  intention  of  the  parties  can  be 
gathered  from  the  instrument  itself ;  Stevens  «.  Hays,  8  lud.  377  ;  and  unless 
fraud  is  shown,  parol  evidence  is  never  admissible  to  alter,  vary,  or  change 
the  terms  of  a  written  contract,  as,  that  a  promissory  note  should  only  be  paid 
in  a  certain  contingency ;  Hatch  v.  Hyde,  14  Vt.  25  ;  Adams  «.  WilsonJ  13  Mete. 
(Mass.)  138  ;  Brwin  v.  Saunders,  1  Cow.  (N.  Y.)  249  ;  Swank  ®.  Nichols,  34  Ind. 
199  ;  Foy  v.  Blackstone,  31  111.  538  ;  Boody  v.  McKinney,  33  Me.  517  ;  or  that 
a  draft  payable,  generally  was  to  be  paid  at  a  particular  bank  ;  Patten  v.  New- 
ell, 30  Ga.  371  ;  or  that  a  note  payable  in  installments  was  to  become  due  ou 
failure  to  pay  an  installment ;  Blakeman  B.  Wood,  3  Sneed  (Tenn.),  513  ;  or  that 
a  note  was  renewed  upon  a  condition  which  has  not  been  complied  with ;  War- 
ren Academy  'o.  Starrett,  15  Me.  443  ;  or  that  a  note  was  intended  as  a  receipt  ; 
Billings  11.  Billings,  10  Cush.  (Mass.)  178;  City  Bank  v.  Addins,  45  Me.  455; 
or  that  payment  of  a  note  was  not  to  be  enforced  so  long  as  the  interest  was 
paid ;  Church  v.  Stetson,  5  Pick.  (Mass.)  506 ;  or  that  a  guardian's  note  was  not 
to  be  paid  unless  there  were  assets  of  the  ward  in  his  hands  ;  Aren  ®.  Hoffman, 
41  Miss.  616  ;  or  that  it  is  payable  in  any  thing  but  money ;  Larg  v.  Johnson, 
24  N.  H.  303  ;  Bank  v.  Keep,  13  Wis.  209  ;  Cockerell  v.  Kirkpatriok,  9  Mo.  697  ; 
Woodin  V.  Poster,  16  Barb.  (N.  Y.)  146 ;  or  that  the  value  of  certain  property, 
when  ascertained,  should  be  credited  on  the  note  ;  Featherstone  «.  Wilson,  4 
Ark.  154  ;  or  that  the  note  was  to  be  paid  at  a  different  place  or  on  a  different 
day  from  that  named  therein;  Brown  «.  Wiley,  20  How.  (U.  S.)  442;  Eaton  ®. 
Emerson,  14  Me.  335 ;  or  to  change  a  word  or  its  ordinary  meaning,  used  in  a 
note,  as  "  if  "  to  "  when ; "  Garten  v.  Chandler,  3  Bibb  (Ky.),  346  ;  or  that  it  is 
payable  in  any  other  mode  than  that  appearing  on  its  face  ;  Field  d.  Stinson,  1 
Cold.  (Tenn.)  40;  or  that  a  surety  signed  the  note  only  upon  the  condition  that 
it  was  to  be  collected  promptly  at  maturity;  Thompson  v.  Hall,  45  Barb.  (N.- 
Y.)  214 ;  or  that  it  was  only  to  be  paid  on  a  contingency  ;  Bidwell  ».  Thompson, 
35  Tex,  345  ;  or  that  the  signers  of  a  note  acted  in  any  other  capacity  than  that 
designated  by  their  signature  thereto.  Hyatt  «.  Simpson,  8  Ind.  156.  Neither 
is  it  competent  to  vary  or  alter  the  relations  of  an  indorser  of  a  note  or  bill  by 
parol  proof ;  Buckley  i>.  Bently,  48  Barb.  (N.  Y.)  383 ;  Crocker  i>.  Getchett,  28 
Me.  392  ;  Mason  v.  Graff,  35  Penn.  St.,  448  ;  Kern  v.  Van  Pheel,  7  Minn.  426  ; 
Barry  v.  Morse,  3  N.  H.  133  ;  Meyer  «.  Beardsley,30  N.  J.  236;  or  to  show  what 
is  intended  by  an  indorser  who  writes  "notice  of  protest  waived  by  me;" 
Buckley  v.  Bentley,  42  Barb.  (N.  Y.)  646 ;  or  that  the  note  was  given  for  certain 
property  which  the  maker  had  a  right  to  return  within  a  certain  time,  and  on 
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other  latens.  Patens  is  that  which  appears  to  be  am- 
biguitous  upon  the  deed  or  instrument;  latens  is  that  which 
seemeth  certain  and  without  ambiguity,  for  any  thing 

the  return  of  which  the  note  was  to  be  given  up ;  Allen  v.  Forbush,  4  Gray 
(Mass.),  504;  or  that  the  note  was  given  for  land,  and  that  a  part  of  the  land 
agreed  to  be  conveyed  was  not  embraced  in  the  deed  ;  Bennett  v.  Ryan,  9  Gray 
(Mass.),  204 ;  or  that  an  indorser  signed  only  as  guarantor ;  Wright  i>.  Morse,  9 
id.  337 ;  or  that  a  check  was  given  upon  the  express  understanding  that  it 
was  to  be  paid  in  the  bills  of  a  certain  bank  ;  Park  v.  Thomas,  21  Miss.  11 ; 
or  upon  a  condition  that  has  failed ;  Rose  «.  Learned,  14  Mass.  154 ; 
or  to  show  that  it  was  agreed  when  the  indorser  indorsed  the  note  that  he 
should  not  bo  liable  ;  Sands  «.  Woods,  1  Iowa,  363  ;  or  that  a  note  was  given 
as  a  memorandum  merely,  which  was  not  to  be  paid  except  as  he  collected 
the  amount  of  another  party ;  McGlanahan  v.  Hinds,  2  Strobh.  (S.  C.)  132 ;  or  that 
a  note  or  due  bill  given  on  demand  was  not  to  be  paid  until  a  certain  time  ; 
Van  411efi  ■»■  Allen,  1  Hill  (N.  Y.  0.  P.),  524 ;  or  that  the  payee  agreed  to  make 
a  deduction  from  a  note  in  a  certain  contingency  ;  Goodard  v.  Hill,  33  Me.  582 ; 
but  it  has  been  held  that  when  the  indorsement  is  in  blank  it  may  be  explained 
by  parol;  Harris  v.  Pierce,  6  Ind.  162;  Taylor  ■».  Kirn,  18  Iowa,  485  ;  Smith  ®. 
Barber,  1  Root  (Conn.),  207 ;  as  that  there  was  a  verbal  agreement  between  tlie 
indorser  and  indorsee  that  there  should  be  no  recourse  to  the  indorser  in  case 
of  non-payment  ;  Qirard  Bank  v.  Gomley,  2  Miles  (Penn.),  405 ;  but  this  is 
restricted  to  actions  between  the  indorser  and  indorsee,  and  even  in  such  cases, 
the  policyof  thp  rule  is  doubtful,  and  inconsistent  with  the  general  principle 
that  parol  evidence  is  inadmissible  to  vary  the  terms  of  a  written  contract. 
When  a  person  indorses, his  name  upon  the  back  of  a  note,  he  becomes  a  party 
to  the  note,  and  a  surety  for  its  payment.  If  he  would  restrict  his  liability,  he 
should  do  so  by  the  terms  of  his  indorsement,  and  not  allow  it  to  rest  in  parol. 
The  very  fact  that  a  contract  of  that  character,  so  important  to  the  indorser,  is 
left  to  rest  in  parol,  evinces  a  fraudulent  purpose,  which  the  law  should  not 
tolerate  or  uphold.  It  opens  the  door  to  perjury,  and  enables  the  indorsee  to 
foist,  upon  an  innocent  party,  a  contract  apparently  absolute  upon  its  face, 
when  in  fact  it  is  transmitted  with  conditions  that  strip  it  of  one  of  the  most 
essential  elements  of  its  value. 

In  the  case  of  a  blank  indorsement,  a  party  cannot  convert  the  indorser  into 
a  guarantor  by  writing  a  guaranty  over  his  signature,  except  upon  positive 
proof  of  authority  to  do  so.     Cottrell  v.  Couklin,  4  Duer  (N.  T.),  45. 

It  has  been  held  that  a  person  who  signs  a  note  with  another,  joint  on  its 
face,  may  show  that  he  signed  it  as  surety  simply,  and  that  the  payee  knew 
the  fact;  Emmons  v.  Overton,  18  B.  Monr.  (Ky.)  643;  Riley  v.  Gregg,  16 
Wis.  666  ;  Pollard  «.  Stanton,  5  Ala.  451 ;  Adams  v.  Flanagan,  36  Vt.  400  ;  Bank 
V.  Kent,  4  N.  H.  331 ;  Bank  D.  Mumford,  6  Ga.  44 ;  Watkins  «.  Kilpatrick,  26 
N.  J.  84 ;  Ward  «.  Stout,  33  111.  399  ;  Lacey  v.  Lofton,  26  Ind.  334 ;  Hecksher  v. 
Binney.  3  Woodf.  &  M.  (U.  S.)  333 ;  but  not  to  show  that  his  liability  was  lim- 
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that  appeareth  upon  the  deed  or  instrument ;  but  there 
is  some  collateral  matter  out  of  the  deed  that  breedeth 
the  ambiguity.     Amhiguitas  ^patens  is  never  ^  ^    ^ 
holpen  by  averment,  and  the  reason  is  because  ^  ^ 

ited ;  Bell  s.  Shipley,  6  N.  Y.  33 ;  but  as  between  the  original  makers  of  the 
note,  the  extent  of  the  liabilities  of  each,  as  agreed  upon  between  themselves, 
may  be  shown.     Hunt  «.  Chambliss,  15  Miss.  533. 

So,  as  between  the  maker  and  payee  of  a  note,  it  has  been  held,  that  when 
no  place  of  payment  was  named,  it  might  be  shown  that  it  was  agreed 
that  payment  should  be  demanded  at  a  certain  place ;  Brent  «.  Bank  of  the 
Metropolis,  1  Pet.  (U.  S.)  93;  or  at  the  place  where  the  pote  is  payable; 
McKee  b.  Boswell,  33  Mo.  567  ;  or  an  agreement  to  receive  in  part  payment  a 
debt  due  from  another  person;  Murchie  «.  Cook,  1  Ala.  41  ;  or  to  show  that 
the  note  was  given  as  a  substitute  for  one  upon  which  the  maker  was  surety; 
Rawlings  «.  Fisher,  34  Md.  53 ;  or  to  show  an  agreement  between  the. -i^idorser 
and  indorsee  that  an  action  on  an  overdue  note  should  not  be  brought 
for  a  certain  time  against  the  maker ;  Friend  ».  Beebe,  8  Iowa,  879  ;  to  identify 
a  note  referred  to,  but  misdescribed,  in  an  assignment  or  mortgage ;  Pierce  «. 
Parker,  4  Mete.  (Mass.)  80 ;  or  that  a  note  signed  by  one  member  of  a  firm  was 
given  on  account  of  the  partnership  ;  Owings  u.  Trotter,  1  Bibb  (Ky.),  157  ;  to 
show  that  extra  interest  was  agreed  upon,  and  that  certain  payments  made 
were  to  apply  on  that;  Rohan  v.  Hunson,  11  Gush.  (Mass.)  44;  to  show  an 
agreement  to  extend  the  time  of  payment;  Peck  «.  Beck  with,  10  Ohio,  497; 
or  that  the  note  is  secured  by  a  deed  of  trust ;  Fitzpatriok  ».  School  Commis- 
sioners, 7  Humph.  (Tenn.)  334. 

So  it  is  always  competent  to  show  the  real  consideration  of  a  bill,  note  or 
other  contract,  and  a  failure  of  such  consideration,  when  the  consideration  is 
not  described  therein ;  Slade  v.  Halstead,  7  Cow.  (N.  T.)  323 ;  Simonton  «.  Steele, 
1  Ala.  357 ;  Mattask  v.  Livingston,  17  Miss.  489 ;  Cross  v.  Rowe,  32  N.  H.  77; 
Western  «.  Pollard,  16  B.  Monr.  (Ky.)  15 ;  Baker  v.  Gregory,  38  Ala.  344;  Her- 
rick  v.  Bean,  30  Me.  51 ;  Knight  a.  Knight,  38  Ga.  165  ;  as  to  bills  of  sale : 
Clinton  «.  Estes,  30  Ark.  216 ;  Wheeler  v.  Billings,  38  N.  Y.  363 ;  bonds :  Bald- 
win «.  Carter,  17  Conn.  201 ;  McCulloch  i>.  McKee,  16  Penn.  St.  389 ;  contracts : 
Aurora  v.  Cobb,  31  Ind.  493 ;  Smith  «.  Conrad,  15  La.  Ann.  579  ;  Warren  «. 
Walker,  83  Me.  136  ;  but  not  when  the  real  consideration  is  named  therein,  as 
"  for  the  rent  of  house  "  or  the  "  hire  of  a  slave ; "  Newton  «.  Jackson,  33  Ala. 
835 ;  Gazzaway  ■».  Moore,  Harp.  (S.  C.)  401 ;  but  see  contra.  Marsh  «.  Lisle,  34 
Miss.  173. 

So,  when  no  time,  place  or  manner  of  the  performance  of  a  written  contract 
is  named,  they  may  be  shown  by  parol.  Strange  v,  Wilson,  17  Mich.  342 ; 
Benson  v.  Peebles,  5  Mo.  132. 

So  parol  evidence  is  always  admissible  to  show  a  custom  or  usage  applicable 
to  a  certain  trade  or  business,  and  that,  too,  with  the  purpose  and  view  of  con- 
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the  law  will, not  couple  and  mingle  matter  of  specialty, 
whicli  is  of  the  higher  account,  with  matter  of  averment, 
which  is  of  inferior  account  in  law ;  for  that  were  to 

trolling  the  contract  itself,  and  aiding  in  ita  interpretation  and  the  effect  to  be 
given  to  it ;  but  the  custom  must  be  well  established  and  so  general  that  every 
person  dealing  in  reference  to  matters  affected  by  it  may  fairly  be  presumed 
to  contract  in  reference  to  it.  But  such  proof  is  not  admissible  when  the  cus- 
tom or  usage  is  inconsistent  with  the  language  or  terms  of  the  contract  itself ; 
Lombardo  v.  Case,  45  Barb.  (N.  Y.)  95 ;  Oelrichs  i>.  Ford,  33  How.  (U.  S.)  49 ; 
Harvey  «.  Cady,  3  Mich.  431  ;  Walsh  ®.  Mississippi,  etc.,  Co.,  53  Mo.  434 ;  nor 
unless  the  custom  is  reasonable  and  consistent  with  the  general  principles  of 
law.  Wadleigh  «.  Davis,  63  Barb.  (N.  Y.)  501 ;  McMasters  v.  Pennsylvania 
Eailroad  Co.,  69  Penn.  St.  374. 

Thus  it  has  been  held  that,  where  a  word  is  used  in  a  contract,  which  the 
court  is  unable  to  construe  without  explanation,  it  is  proper  to  admit  evidence 
of  the  peculiar  use  and  meaning  of  the  words  in  a  particular  business  to  which 
the  contract  relates;  Cowles  ■».  Garrett,  30  Ala.  341;  Harb  v.  Hammett,  18  Vt. 
137;  Calwell  v.  Lawrence,  34  How.  Pr.  (N.  Y.)  334;  Hulbert  v.  Cowen,  37  Barb. 
(N.  Y.)  63;  Smith  v.  Clayton,  39  N.  J.  357;  Myers  v.  Walker,  34  111.  133;  Wil- 
liams 1).  Wood,  16  Md.  330;  Brown  v.  Broots,  35  Penn.  St.  310;  Stewart  v. 
Smith,  38  111.  397;  Hite  v.  State,  9  Yerg.  (Tenn.)  357-;  Wait  v.  Fairbanks,  1 
Brayton  (Vt.),  77;  Stone  v.  Bradbury,  14  Me.  185;  Locke  v.  Rowell,  47  N.  H. 
46;  Fitch  v.  Carpenter,  43  Barb.  (N.  Y.)  40;  Ganson  v.  Madigan,  15  Wis.  144; 
Barron  v.  Placide,  7  La.  Ann.  339. 

A  custom  of  a  trade  may  be  given  in  evidence  to  explain,  but  not  to.  vary  the 
terms  of  a  written  contract;  Rowland  v.  Hegeman,  1  Hun  (N.  Y.),  491;  as  to 
show  what  is  meant  by  "good  merchantable  hay;"  Fitch  ®.  Carpenter,  43 
Barb.  (N.  Y.)  40;  or  "  good  custom  cowhide  boots; "  Wait «.  Fairbanks,  1  Bray- 
ton (Vt.),  77;  or  a  "  farm  "  or  "  homestead  farm  "  in  a  lease;  Locke  v.  Rowell, 
47  N.  H.  46 ;  or  that  a  right  to  "  deepen  a  ditch  "  includes  the  right  to  widen  it ; 
Collins  V.  Driscoll,  34  Conn.  43;  or  the  "  usual  and  customary  method  of  en- 
gaging and  paying  a  fishing  crew,  to  establish  the  kind  of  voyage  contem- 
plated;" Bldredge  v.  Smith,  13  Allen  (Mass.),  140;  to  show  what  particular 
word  an  abbreviation  is  intended  to  represent ;  Hite  i).  State,  9  Yerg.  (Tenn.) 
357;  to  show  what  is  meant  by  the  word  team  in  a  contract;  Ganson  ■».  Madi- 
gan, 15  Wis.  144;  to  show  what  is  meant  by  "  dangers  of  the  river  "  in  a  bill 
of  lading;  Sampson  v.  Gozzam,  6  Port.  (Ala.)  133;  or  the  number  of  hours  re- 
garded as  a  '■  day's  work  "  in  a  particular  trade;  Barnes  v.  Ingalls,  39  Ala.  193; 
or  that  a  certain  description  of  contracts  in  writing,  by  the  custom  of  the 
business,  is  regarded  as  a  bond;  Stone  v.  Bradbury,  14  Me.  185;  also  what  is 
meant  by  "  currency  "  when  used  in  a  note  or  contract.  Pilmer  «.  State  Bank, 
16  Iowa,  331. 

But,  While  the  evidence  of  experts  is  admissible  for  such  purposes,  they 
are  not  permitted  to  testify  as  to  the  construction  of  a  contract;  Collier  v.  Col- 
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make  all  deeds  hollow  and  subject  to  averments,  and  so 
in  effect  that  to  pass  without  deed  which,  the  law  appoint- 
eth  shall  not  pass  but  by  deed.     Therefore  if  a  man  give 

lins,  17  Abb.  Pr.  (N.  T.)  467,  or  to  excuse  non-compliance  with  the  provis- 
ions of  an  express  stipulation  of  a  contract;  Harvey  «.  Oady,  3  Mich.  431;  nor 
can  a  special  custom  be  proved,  as  the  rules  and  usages  of  the  land  office ; 
Hammond  v.  Warfield,  3  H.  &  J.  (Md.)  151;  or  what  is  meant  by  the  words 
"  current  funds;"  Osgood  v.  McGonnell,  33  111.  74;  Marce.  Kupper,  34111.  387; 
Ehle  t\  Chittenango  Bank,  34  N.  Y.  548 ;  nor  that  the  parties  agreed  that  the 
contract  should  be  subject  to  a  special  custom;  Oelrich  v.  Ford,  83  How.  (U. 
S.)  49;  nor  can  a  custom  or  usage  be  proved  to  explain  a  written  contract 
when  it  is  susceptible  of  a  reasonable  interpretation  without  such  proof; 
Cabot  v.  Winsor,  1  Allen  (Mass.),  546;  Ins.  Co.  v.  Wright,  1  Wall.  (U.  R.) 
456;  nor  one  which  is  inconsistent  with  the  contract;  Boon  v.  The  Belfast, 
40  Ala.  184;  Sanford  v.  Bawling,  43  111.93;  Lombard^). Case, dTiiey  neither  is  it 
competent  to  show  what  was  said  by  the  parties  prior  to  the  execution  of 
a  written  contract  for  the  purpose  of  showing  what  they  intended  by 
a  technical  term  or  word  used  therein.  If  the  meaning  cannot  -be  otherwise 
arrived  at,  it  must  be  shown  by  the  evidence  of  experts  familiar  with  the  mat- 
ter to  which  it  relates;  Martin  «.  Thrasher,  40  Vt.  460;  neither  is  the  under- 
standing of  the  party  who  drew  the  instrument,  as  to  the  intention  of  the  par- 
ties, admissible ;  Fox  «.  Foster,  4  Penn.  St.  119 ;  nor  is  the  understanding  which 
either  party  had  of  the  meaning  of  the  contract  admissible,  unless  communi- 
cated to  the  other  party,  or  the  circumstances  ar^  such  as  to  establish  posi- 
tive fraud;  Taft  v.  Dickenson,  6  Allen  (Mass.),  553  ;  Moody  v.  McCowan,  39 
Ala.  586.  . 

Bills  of  lading  are  regarded  as  of  a  dual  nature,  being  both  receipts  and  con- 
tracts, and,  so  far  as  they  partake  of  the  nature  of  receipts,  parol  evidence  is 
admissible  to  explain  or  vary  them ;  as  to  that  extent,  they  are  only  regarded 
as  prima  facie  evidence;  Steamboat  Missouri  «.  Webb,  9  Mo.  193;  Sutton  v. 
Kettell,  1  Sprague,  309;  The  Tuskut,  id.  71;  Great  Western  R.  R.  Co. 
V.  McDonald,  18  I]].  173;  Hendricks  v.  Steamer  Morning  Star,  18  La.  Ann.  353; 
Baltimore,  etc..  Steamboat  Co.  v.  Browne,  54  Penn.  St.  77;  O'Brien  ».  Gilchrist, 
34  Me.  554;  Atwell  i).  Miller,  11  Md,  348;  Graves  ■».  Harwood,  9  Barb.  (N.  Y.) 
77;  McTyer  v.  Steele,  36  Ala.  487;  Wolfe  v.  Myers,  3  Sandf.  (N.  Y.)  7;  but,  so 
far  as  the  bill  expresses  the  actual  contract  between  the  carrier  and  shipper.parol 
evidence  is  not  admissible  to  alter,  vary  or  explain  it.  McTyer  v.  Steele,  ante  ; 
Steamboat  Missouri  ■B.Webb,  9  Mo.  193;  Cheeny  v.  Holly,  14  Wend.  (N.  Y.) 
36;  Jones «.  Warner,  11  Conn.  40;  Cox  «.  Paterson,  30  Ala.  608;  Arnold  i). 
Jones,  36  Tex.  335;  Shaw  v.  Gardner,  l3  Gray  (Mass.),  488;  Gardner  v.  Chase, 
3  R.  I.  113;  White  v.  Van  Kirk,  25  Barb.  (N.  Y.)  16. 

Thus  it  is  held  that  a  bill  of  lading  or  railroad  receipt  which  states  that  tlia 
goods  were  received  in  good  order,  is  to  thatextent  only  a  receipt,  and  does  not 
estop  the  carrier  from  showing  that  the  goods  were  really  in  a  damaged  condi 
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land  to  I.  D.,  et  I.  S.  et  liseredibus,  and  do  not  limit  to 
whether  of  their  heirs,  it  shall  not  be  supplied  by  averment 
to  whether  of  them  the  intention  was  the  inheritance 

tion.  But  such  proof  must  be  confined  to  defects  not  known  to  tlie  carrier 
when  the  receipt  was  given.     Blade  «.  Chicago,  etc.,  R.  R.  Co.,  10  Wis.  4 

So  to  show  an  error  or  mistake  as  to  the  quantity  of  goods  ;  Graves  v, 
Howard,  9  Barb.  (N.  Y.)  477 ;  so,  where  it  is  signed  by  an  agent,  to 
show  who  the  principal  is.  Goddard  i>.  Mullany,  53  Barb.  (N.  Y.)  87.  But 
representations  made  by  the  carrier  before  the  bill  of  lading  was  executed, 
as  to  the  depth  of  water  at  the  place  of  landing,  cannot  be  given  in  evidence 
by  him  to  excuse  his  liability  for  a  loss  of  the  goods,  or  injury  thereto. 
Shaw  V.  Gardner,  12  Gray  (Mass.),  488 ;  nor  that  an  additional  quantity  of 
goods  should  be  carried.  Sayward  ii.  Stevens,  3  id.  97 ;  or  that  the  rate  of 
transportation  was  to  be  dependent  upon  the  price  obtained  for  the  goods. 
Gardner  v.  Ohase,  3  R.  I.  113 ;  nor  indeed  in  any  case,  where  the  effect  of  the 
evidence  is  to  vary  the  terms  of  the  contract  as  expressed  in  the  bill.  Arnold 
«.  Jones,  36  Tex.  335 ;  White  u.  Van  Kirk,  35  Barb.  (N.  Y.)  16 ;  but  a  bill  of 
lading  may  be  varied  by  a  subsequent  parol  agreement,  and  to  establish  such 
supplemental  contract  may  be  shown  by  parol  evidence.  Atwell  c.  Miller,  11 
Md.  848. 

Bills  of  sale,  absolute  upon  their  face,  cannot  be  shown  by  parol  to  be 
■in  fact  only  intended  as  collateral  security,  particularly  where  the  rights  of 
third  persons  will  be  affected  by  such  proof.  Sanborn  v.  Chittenden,  37  Vt. 
171 ;  Champlin  v.  Butler,  18  Johns  (N.  Y.)  169 ;  Hazard  «.  Loring,  10  Gush. 
(Mass.)  369 ;  Hayward  «.  Wallace,  4  Strobh.  (S.  C.)  181.  But  in  order  to  exclude 
such  proof,  they  must  express  »  contract ;  a  mere  bill  of  goods,  as  that  A. 
bought  of  B.  certain  articles  at  a  certain  price,  6  per  cent*off  for  cash,  is  not  a 
contract,  and  is  open  to  parol  proof  to  show  any  fact  connected  with  and  mate- 
rial to  the'  transaction.  Linsley  e.  Loyely,  26  Vt.  123 ;  Silliman  v.  Tuttle,  45 
Barb.  (N.  Y.)  171 ;  Filkins  o.  Whyland,  34  N.  Y.  338  ;  Dana  ».  Fiedler,  13  id.  40 ; 
Wentworth  B.Buhler,  3  E.  D.  Smith (N.Y.'C.  P.), 305.  Where, however,  the  bill 
of  sale  is  in  the  nature  of  a  contract,  it  is,  like  all  other  contracts,  presumed 
to  embody  all  that  was  agreed  upon  between  the  parties,  and  is  not  open 
to  explanation  by  parol,  but  is  subject  to  the  same  rules  in  this  respect  as 
other  contracts.  Thus,  where  a  sale  of  property  reduced  to  writing  contains 
all  the  elements  requisite  to  show  a  contract  between  the  parties,  but  contains 
no  warranty  of  the  goods,  parol  proof  is  not,  in  the  absence  of  fraud,  admissible 
to  show  a  warranty  in  fact.  Houghton  ».  Carpenter,  40  Vt.  588 ;  Jolliffe  v. 
Collins,  31  Mo.  338;  Heyward  «.  Wallace,  4  Strobh.  (S.  C.)  181;  Pickard  «. 
McCormick,  11  Mich.  68.  So  where  abusiness  with  all  the  good  will  belonging 
thereto  is  conveyed  by  a  bill  of  sale,  parol  proof  is  not  admissible  to  show  that 
the  vendor  agreed  not  to  establish  a  similar  business  in  the  town.  Smiths. 
Gibbs,  44  N.  H.  335 ;  or  to  show  that  a  bill  of  sale  was  merely  intended  as  a 
trust.  Owen  v.  Sharp,  13  Leigh  (Va.),  437 ;  TruOibo  v.  Cartwright,  A.  K.  Marsh. 
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should  be  limited.  So  if  a  man  give  land  in  tail,  though 
it  be  by  will,  the  remainder  in  tail,  and  add  a  proviso  in 
this  manner  :  Provided  that  if  he,  or  they,  or  any  of  them 

(Ky.)  532;  or  tliatit  was  merely  intended  as  an  assignment.  Frasieri).  Sneath, 
3  Nev.  130 ;  or  that  a  sale  was  made  by  two  persons  when  the  bill  of  sale  was  only 
executed  by  one.  Wren  e.  Wardlaw,  Minor  (Ala.),  363;  or  that  it  was  given 
merely  to  enable  the  vendee  to  get  possession  of  the  property  as  agent  of  the 
vendor.  MoClenney  «.  Floyd,  10  Tex.  159  ;  or  that  it  was  intended  to  embrace 
other  property  than  that  named  therein ;  McCloskey  i>.  McCormick,  87  111.  66 ; 
or  that  property  frithin  its  provisions  was  in  fact  excepted.  Id.  ;  Harrell  v. 
Dorrance,  9  Fla,  490 ;  nor  to  show  that  the  title  and  possession  of  the  property 
was  not  to  vest  in  the  vendee  immediately ;  Kennell  v.  Kimball,  5  Allen  (Mass.), 
356 ;  nor  in  fact  to  vary  in  any  respect  the  terms  or  conditions  of  the  sale. 
Peaslee  v.  Staflbrd,  1  N.  Chip.  (Vt.)  173  ;  Davis  t).  Moody,  15  Ga.  175.  But  it 
must  be  remembered  that,  in  order  to  exclude  such  proof,  the  bill  of  sale  must 
.contain  all  the  essential  elements  of  a  contract,  leaving  nothing  open  to  parol 
proof.  As  to  whether  it  is  a  contract  which  the  courts  can  reasonably  con- 
strue, is  a  question  for  the  court.  Houghton  v.  Carpenter,  40  Vt.  588 ;  Pickard 
V.  McCormick,  11  Mich.  68;  Linsley  v.  Lovely,  36  Vt.  123. 

The  rule  that  pSlrol  evidence  will  not  be  received  to  vary,  explain  or  control 
a  written  instrument  is  confined  entirely  to  actions  between  the  parties  thereto, 
or  their  privies  in  interest.  In  actions  between  strangers  thereto,  the  real  facts 
may  be  shown,  or  any  fact  that  changes  the  legal  effect  of  the  contract,  or 
shows  the  real  intention,  object  or  purpose  of  the  contract ;  and  this  is  the  rule 
also  in  cases  where  the  contract  is  offered  in  evidence  in  an  action  between  a 
stranger  to  the  contract  and  one  of  the  parties  thereto  ;  Venable  v.  Thompson, 
11  Ala.  147;  Stradder  v.  Lambeth,  7  B.  Monr.  (Ky.)  589  ;  Van  Eman  ■».  Starch 
field,  10  Minn.  355;  Thomas  d.  Truscott,  53  Barb.  (N.  Y.)  200;  Woodman  v. 
Eastman,  10  N.  H.  359;  Hughes  v.  Sandall,  25  Tex.  162;  Bareda  «.  Silsbee,  31 
How.  (U.  S.)  146  ;  Blake  d.  Hall,  19  La.  Ann.  49  ;  Forbush  «.  Goodwin,  35  N.  H. 
435;  Reynolds  v.  Magness,  2  Ired.,  (N.  C.)  26;  nor  does  it  apply  in  actions 
between  the  sureties,  as  they  are  not  regarded  as  estopped,  by  the  provisions 
of  the  contract,  from  showing  any  agreement  between  themselves,  or  the 
party  for  whom  they  became  surety.  The  rule  is  confined  exclusively  to  the 
parties  actually  contracting  as  principals.  Thomas  e.  Truscott,  ante.  From 
the  time  that  a  transaction  is  begun  until  it  is  ended,  any  thing  that  is  said 
or  done  by  the  parties  in  reference  to  it  may  be  said  to  be  a  part  of  the  trans- 
action itself,  and  consequently  a,  part  of  the  res  gestm,  and  if  it  has  any 
tendency  to  explain,  or  throw  light  upon  the  transaction,  is  admissible  in 
evidence  as  such.  Fifield  v.  Richardson,  34  Vt.  410  ;  Carlton  «.  Patterson,  29 
N.  H.  580.  Thus,  where  money  is  sent  by  a  debtor  to  his  creditor  by  a  third 
person,  the  declaration  or  statement  of  such  third  person  as  to  the  application 

u 
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do  any,  &c.,  according  to  the  usual  clauses  of  perpetui- 
ties, it  cannot  be  averred,  upon  the  ambiguities  of  the  ref- 
erence of  this  clause,  that  the  intent  of  the  devisor  was 
that  the  restraint  should  go  only  to  him  in  the  remainder, 
and  the  heirs  of  his  body ;  and  that  the  tenant  in  tail  in 
possession  was  meant  to  be  at  large.  Of  these,  infinite 
cases  might  be  put,  for  it  holdeth  generally  that  all  am- 
biguity of  words  by  matter  within  the  deed,  and  not  out 
of  the  deed,  shall  be  holpen  by  construction,  or  in  some 
case  by  election,  but  never  by  averment,  but  rather  shall 
make  the  deed  void  for  uncertainty.  But  if  it  be  amhi- 
guitas  latens,  then  otherwise  it  is  ;  as  if  I  grant  my  manor 
of  S.  to  I.  F.  and  his  heirs,  here  appeareth  no  ambiguity 
at  all ;  but  if  the  truth  be  that  I  have  the  manors  both 

to  be  made  of  tte  money,  and  that  the  same  is  to  be  applied  upon  a  particular 
demand,  are  admissible  as  a  part  of  the  res  gestae ;  Gay  v.  Gay,  5  Allen 
(Mass.),  157 ;  but  conversations  had  after  a  transaction  is  finally  closed, 
even  though  they  relate  to  the  transaction  itself,  and  are  had  witMn  a  few 
moments  after  the  transaction  is  ended,  are  not  admissible;  Osborn  v.  Rob- 
bins,  37  Barb.  (N.  Y.)481;  Battles  v.  Batchelder,  39  Me.  19 ;  so  it  has  been 
held  that  vyhere  a  person  is  indicted  for  an  assault  with  intent  to  commit  a  rape, 
made  upon  a  young  child,  statements  of  the  child  made  shortly  after  the  assault 
as  to  what  occurred,  is  not  admissible  as  a  part  of  the  res  gestae.  People  v. 
Graham,  31  Cal.  361.  Instructions  given  by  a  principal  to  his  agent  are 
a,  part  of  the  res  gestiM ;  Nelson  13.  Smith,  38  111.  495;  so  the  remarks 
of  a  person  at  the  very  time  when  an  injury  is  received  by  him.  Prink 
V.  Coe,  5  Greene  (Iowa),  555.  The  acts  and  declarations  of  parties  to  a  contract 
at  the  time  it  is  entered  into,  or  that  really  and  fairly  form  a  part  of  ii,  are  always 
admissible  as  a  part  of  the  res  gestce  ;  but  in  the  acts  and  declarations  before 
or  after  its  execution,  not  forming  a  part  of  the  transaction  itself,  are  no  part 
of  the  res  gestw,  and  are  not  admissible  except  in  special  instances  and  for 
special  purposes. 

It  cannot  be  expected  that  I  can  in  these  notes  give  all  the  instances  in 
which  parol  evidence  has  been  held  admissible  to  control  in  any  measure  the 
effect  of  written  contracts ;  for  such  instances  are  numerous,  and  the  conflict  of 
authorities  is  so  great  as  to  render  the  task  not  only  laborious,  but  one  which 
cannot  be  fairly  executed,  in  the  brief  space  allotted  to  the  annotation  of  any 
book. 
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of  South  S.  and  North  S.  this  ambiguity  is  matter  in  fact, 
and  therefore  it  shall  be  holpen  by  averment,  whether  of 
them  was  that  the  party  intended  should  pass.  So  if  I 
set  forth  my  land  by  quantity,  then  it  shall  be  supplied 
by  election,  and  not  averment.  As  if  I  grant  ten  acres  of 
wood  in  Sale  where  I  have  100  acres,  whether  I  say  it  in 
my  deed  or  no,  that  I  grant  out  of  my  100  acres,  yet  here 
shall  be  an  election  in  the  grantee,  which  ten  he  will  take. 
And  the  reason  is  plain,  for  *the  presumption  ^ 
of  the  law  is,  where  the  thing  is  only  nomina-  ^  -' 

ted  by  quantity,  that  the  parties  had  indifferent  inten- 
tions which  should  be  taken,  and  there  being  no  cause  to 
help  the  uncertainty  by  intention,  it  shall  be  holpen  by 
election.  But  in  the  former  case  the  difference  holdeth 
where  it  is  expressed  and  where  not;  for  if  I  recite, 
Whereas  I  am  seized  of  the  manor  of  North  S.  and  South 
S.,  I  lease  unto  you  unum  manerium  de  8.  there  it  is 
clearly  an  election.  So  if  I  recite.  Where  I  have  two 
tenements  in  St.  Dunstan's,  I  lease  unto  you  unum  tene- 
mentuTn,  there  it  is  an  election,  not  averment  of  inten- 
tion, except  the  intent  were  of  an  election,  which  may  be 
speciall  averred.  Another  sort  of  ambiguitas  latens  is 
correlative  unto  these  :  for  this  ambiguity  spoken  of  be- 
fore, is  when  one  name  and  appellation  doth  denominate 
divers  things,  and  the  second,  when  the  same  thing  is 
called  by  divers  names.  As  if  I  give  lands  to  Christ 
Church,  in  Oxford,  and  the  name  of  the  corporation  is 
Ecclesia  Ohristi  in  Universitate  Oxford,  this  shall  be 
holpen  by  averment,  because  there  appears  no  ambiguity 
in  the  words  :  for  this  variance  is  matter  in  fact,  but  the 
averment  shall  not  be  of  intention,  because  it  doth  stand 
with  the  words.  For  in  the  case  of  equivocation  the  gen- 
eral intent  includes  both  the  special,  and  therefore  stands 
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witli  the  words  :  but  so  it  is  not  in  variance,  and  there- 
fore tiie  averment  must  be  of  matter  tbat  do  endure 
quantity  and  not  intention.  As  to  say  of  tbe  precinct  of 
Oxford,  and  of  the  University  of  Oxford,  is  one  and  the 
same,  and  not  to  say  that  the  intention  of  the  parties  was 
that  the  grant  should  be  to  Christ  Church  in  that  Uni- 
versity of  Oxford."  A  host  of  cases  on  this  subject,  with 
numerous  qualifications  and  distinctions,  are  to  be  found 
in  the  books.'  We  will  merely  add  the  following  im- 
portant *observations  from  the  work  of  Vice- 
L  -'  Chancellor  Wigram,    "  Extrinsic   Evidence  in 

the  Interpretation  of  Wills,"  §  200  et  seq.  4th  Ed.  "A 
written  instrument  is  not  ambiguous  because  an  ignorant 
and  uninformed  person  is  unable  to  interpret  it.  It  is 
ambiguous  only,  if  found  to  be  of  uncertain  meaning  when 
persons  of  competent  skill  and  information  are  unable  to 
do  so.  Words  cannot  be  ambiguous,  because  they  are 
unintelligible  to  a  man  who  cannot  read ;  nor  can  they 
be  ambiguous,  merely  because  the  court  which  is  called 
upon  to  explain  them  may  be  ignorant  of  a  particular 
fact,  art,  or  science,  which  was  familiar  to  the  person 
who  used  the  words,  and  a  knowledge  of  which  is  there- 
fore necessary  to  a  right  understanding  of  the  words  he 
has  used.  If  this  be  not  a  just  conclusion,  it  must 
follow  — ■  that  the  question,  whether  a  will  is  ambiguous, 
might  be  dependent,  not  upon  the  propriety  of  the  lan- 
guage the  testator  has  used,  but  upon  the  degree  of 
knowledge,  general  or  even  local,  which  a  particular 
judge  might  happen  to  possess;  nay,  the  technical  pre- 
cision and  accuracy  of  a  scientific  man  might  occasion 
his  intestacy, —  a  proposition  too  absurd  for   an  argu- 

'  Se.^  the  cases  collected  in  2   Pliill.  Ev.  chap.  8,  10th  Ed. ;  and  Wigram's 
"  Extrinsic  Evidence  in  the  Interpretation  of  Wills,"  4th  Ed. 
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ment.  *  *  *  Again,  a  distinction  must  be  taken 
between  inaccuracy  and  ambiguity  of  language.  Lan- 
guage may  be  inaccurate  without  being  ambiguous,  and 
it  may  be  ambiguous  alttough  perfectly  accurate.  If, 
for  instance,  a  testator  having  one  leasehold  house  in  a 
given  place,  and  no  other  house,  were  to  devise  his  free- 
hold house  there  to  A.  B.,  the  description,  though  in- 
accurate, would  occasion  no  ambiguity.  If,  however,  a 
testator  were  to  devise  an  estate  to  John  Baker,  of  Dale 
the  son  of  Thomas,  and  there  were  two  persons  to  whom 
the  entire  description  accurately  applied,  this  description, 
though  accurate,  would  be  ambiguous.  It  is  obvious, 
therefore,  that  the  whole  of  that  class  of  cases  in  which 
an  inaccurate  description  is  found  to  be  sufficient  merely 
by  the  rejection  of  words  of  surplusage,  *are  ^ 
cases  in  which  no  ambiguity  really  exists.    The  '-  -' 

meaning  is  certain,  notwithstanding  the  inaccuracy  of 
the  testator's  language." 

Admissible   to  impeach  written  instruments  for  duress, 
menace,  fraud,  covin,  or  collusion. 

§  227.  There  are  some  other  exceptions  to  the 
rule  rejecting  extrinsic  evidence  to  affect  written  instru- 
ments. Foremost  among  them  come  those  cases  where 
it  is  sought  to  impeach  written  instruments  as  having 
been  obtained  by  duress,'  menace,"  fraud,  covin,  or  collu- 
sion ; '  which,  as  is  well  known,  vitiate  all  acts,  however 
solemn,  or  even  judicial."     "  Non  videtur  consensum  reti- 

'  Dig.  lib.  50,  tit.  17,  1.  116  ;  Perkins,  §  16  ;  Bac.  Max.  Reg.  6 ;  6  Ho.  Lo.  Gas. 
44,  45  ;  11  Q.  B.  113  ;  2  Exch.  395 ;  6  Exct.  67. 

'  Dig.  in  loc.  cit. ;  Bac.  Max.  R.  23  ;  Shep.  Touch.  61 ;  11  A.  &  E.  990  ;  6  Q. 
B.  380. 

"  Dig.  lib.  44,  tit.  4 ;  Gilbert.  Corp.  Jur.  Can.  Prolegom.  Pars  Post,  pp.  37  & 
28. 

*  That  judicial  acta  may  be  impeached  for  fraud,  see  bk.  3,  pt.  3,  ch.  9. 
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nuisse  si  quis  ex  prsescripto  minantis  aliquid  immutavit 
—  "Dolus  et  fraus  nemini  patrocinantur  " " — "Jus  et  fraus 
nunquam  cohabitant " ' — "Qui  fraudem  fit  f rustr^  agit "  * — 
"Dolus  circuitu  non  purgatur.'"  The  rejection  of  parol 
or  other  extrinsic  proof  in  such  cases  would  be  applying 
the  rule  in  question  to  a  purpose  for  which  it  was  never 
meant,  and  rendering  it  a  protection  to  practices 
which  the  law  intends  to  suppress.  But  the  party  to 
an  instrument  is  estopped  frooi  setting  up  his  own 
fraud,  &G.,  to  avoid  the  instrument ;  °  as  also  are 
those  claiming  under  him;  and  the  like  rule  holds 
in  the  case  of  menace  or  duress. '  These  principles 
*are  found  in  the  laws  of  other  countries  as  well 

r*3i7]  ,.  X 

'-  -'as  our  own,  —    (a) 

" Nee  lex  est  justior  ulla. 


Qaam  necis  artifices  arte  perire  sua."  ' 

'  Bac.  Max.  Beg.  32. 

2  M.  30  Edw.  III.  33  ;  14  Hen.  VIII.  8  A.  ;  39  Hen.  VI.  50, pi.  15  ;  1  Keb.  546. 

2  10  Co.  45  a. 

'  3  Roll.  47. 

'  Bacon,  Max.  Reg.  1. 

«  2  Phil.  Ev.  360, 10th  Ed.     See  bk.  3,  pt.  3,  ch.  7. 

'  Bracton,  lib.  2,  c.  5,  fol.  15  b ;  Dyer,  143  b,  pi.  56  ;  Plowd.  19 ;  Shep.  Touch 
60,  61 ;  Atlee  v.  Backhouse,  3  M.  &  W.  650,  per  Parke,  B. 

•  Dig.  lib.  4,  tit.  3 ;  Cod.  lib.  8,  tit.  54,  1.  37  ;  Lancel.  Inst.  Jur.  Canon,  lib.  2, 
tit.  35,  S^  13 ;  Domat,  Lois  Civiles,  Part  1,  liv.  3,  tit.  6,  sect.  3,  §  5  ;  Code  Civil, 
Liv.  3,  tit.  3,  chap.  6,  sect.  3,  §  3,  art.  1358  ;  Bonnier,  Traitg  des  Preuves,  §  643, 
&c. 

»  1  H.  Bl.  585. 

(a)  Parol  evidence  is  admissible  to  show  that  a  written  contract  was  obtained 
by  fraud  as  that  a  material  clause  has  been  inserted  therein  by  one  party  with- 
out the  knowledge  or  consent  of  the  other  party ;  Baltimore  Steamboat  Co. 
V.  Brown,  54  Penn.  St.  77  ;  Holbrook  v.  Burt,  22  Pick.  (Mass.)  546 ;  Townsend 
V.  Cawler,  31  Ala.  428  ;  Selden  v.  Myers,  20  How.  (U.  S.)  506  ;  Buck  v.  Apple- 
ton,  14  Me.  384;  Watson  i>.  James,  15  La.  Ann.  886;  Stark  v.  Littlepage,  4  Rand. 
(Va.)  368 ;  or  when  a  material  part  of  the  contract  is  fraudulently  omitted  from 
the  written  contract,  and  in  either  case,  when  the  fraud  is  established,  the 
whole  contract  is  open  to  parol  proof  ;  Phyfe  «.  Wardell,  2  Edw,  Ch.  (N.  Y.) 
47  ;  Watkins  v.  Stockett,  6  H.  &  J.  CSU.)  485  ;  Elliott  v.  Connell,  18  Miss.  91 ; 
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Evidence  of  usage  to  explain  written  instruments. 

§  228.  Another  exception  is  to  be  found  in  the  admis- 
sibility of  the  evidence  of  usage ;  "  Optimus  interpres 
rerum  usus."  '  "Magister  rerum  usus.""  "Consuetudo 
loci  est  observanda."  °  Many  of  the  cases  on  this  subject 
will  be  found  collected  in  Broom's  Maxims,  pp.  882-896, 
4th  Ed. ;  and  the  general  principles  by  which  it  is  gov- 
erned are  thus  clearly  laid  down  in  a  work  of  authority. 
'^Evidence  of  usage  has  been  admitted,  in  aid  of  the  con- 
struction of  written  instruments.  This  evidence  has  been 
received  for  explaining  or  filling  up  terms  used  in  com- 
mercial contracts,  policies  of  insurance,  negotiable  instru- 
ments, and  other  writings  of  a  similar  kind,  —  when  the 
language,  though  well  understood  by  the  parties,  and  by 
all  who  have  to  act  upon  it  in  matters  of  business,  would 
often  appear  to  the  common  reader  scarcely  intelligible, 
and  sometimes  almost  a  foreign  language.  The  terms 
used  in  these  instruments  are  to  be  interpreted  according 

'  2  Inst.  283. 

"Co.  Litt.  229  b. 

3  6  Co.  67  a  ;  7  Id.  5  a ;  10  Id.  140  a. 

Chetwood  v.  Brittain,  3  N.  J.  438 ;  and  in  order  to  make  such  evidence  admis- 
sible, the  fraud  must  be  clearly  established  ;  Selden  v.  Myers,  ante;  McMahon 
V.  Spangler,  4  Rand.  (Va.)  51  ;  Hunt  v.  Kousmanier,  8  Wheat.  (U.  S.)  174;  and 
where  a  party  relies  upon  fraud  or  misrepresentation  to  avoid  a  contract,  he 
takes  the  burden  of  establishing  the  fact  by  clear  and  satisfactory  proof; 
Walker  v.  Smith,  2  Vt.  539 ;  Bank  v.  Gibson,  5  Duer  (N.  Y.),  574 ;  Smalley  «. 
Hale,  37  Mo.  103;  Morris  v.  Whitmore,  37  Ind.  418;  Trustees  v.  Hill,  13  Iowa, 
463  ;  Taylor  i}.  Moore,  23  Ark.  408  ;  Gordon  e.  Parmalee,  15  Gray  (,Mass.),  413  ; 
Shackleford  ».  Newington,  46  N.  H.  415;  and  the  same  is  true  where  duress, 
illegality,  usuriousness,  want  of  consideration  or  any  defense  going  to  defeat 
the  contract  is  set  up.  Wyman  v.  Fiske,  3  Allen  (Mass.),  338  ;  Shackleford  «. 
Newington,  46  N.  H.  415 ;  Dunning  v.  Pratt,  4  Duer  (N.  Y.),  331  ;  Brown  o. 
Munger,  16  Vt  12 ;  Morton  «.  Rogers,  14  Wend.  (N.  Y.)  575  ;  Nelson  i>.  Eaton, 
26  N.  Y.  410.       ^ 


432  IXSTEfUMENTS    OF    EVIDENCE. 

to  the  recognized  practice  and  usage, ,  with  reference  to 
which  the  parties  are  supposed  to  have  acted ;  and  the 
sense  of  the  words,  so  interpreted,  may  be  taken  to  be 
the  appropriate  and  true  sense,  intended  by  the  parties."' 
"  Evidence  of  usage  has  been  admitted  in  contracts  relat- 
ing to  transactions  of  commerce,  trade,  farming  or  other 
business,  — for  the  purpose  of  defining  what  would  other- 
^  wise  be  *indefiuite,  or  to  interpret  a  peculiar 

L  ^  term,  or  to  explain  what"  was  obscure,   or  to 

ascertain  what  was  equivocal,  or  to  annex  particulars  and 
incidents  which,  although  not  mentioned  in  the  contracts, 
were  connected  with  them,  or  with  the  relations  growing 
out  of  them ;  and  the  evidence  in  such  cases  is  admitted, 
with  the  view  of  giving  eifect,  as  far  as  can  be  done,  to 
the  presumed  intention  of  the  parties.  Where  the  lan- 
guage of  the  contract  itself  manifests  an  intention  to 
exclude  the  operation  of  usage,  evidence  of  usage  cannot 
be  admitted.  And  in  all  cases  in  which  this  evidence  is 
admitted,  it  must  be  presumed  that  the  usage  was  known 
to  the  contracting  parties,  and  that  they  contracted  in 
reference  to  it,  and  in  conformity  with  it."  With  this 
understanding,  the  reception  of  evidence  of  usage  is  not 
only  justifiable  in  principle,  but  absolutely  necessary ;  and 
■without  it,  the  intention  of  the  parties  would  be  often 
defeated.  Usage  may  be  proved,  though  not  general ;  it 
may  be  local,  and  to  a  small  extent  —  or  professional  — 
or  only  in  a  particular  branch  of  business,  or  among  a  par- 
ticular class  of  persons.  Even  the  usage,  or  rather  the 
practice,  of  an  individual  firm  with  which  a  party  has 
contracted,  may  be  resorted  to  as  a  medium  of  exposition, 
if  it  may  be  reasonably  inferred  that  he  contracted  in 

■  3  Phill.  Ev.  407,  lOtli  Ed.     See,  also,  3  Stark,  Ev.  361,  3rd  Ed. 
"  See,  as  to  this,  Kirchner  v.  Venus.  12  Moo.  P.  C.  361,  399. 
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reference  to  such  practice."  '  "  The  rule  for  admitting 
evidence  of  usage  must  be  taken  always  with  this  quali- 
fication, that  the  evidence  proposed  is  not  repugnant  to  or 
inconsistent  with  the  written  contract.  It  ought  never  to 
be  allowed  to  vary  or  contradict  the  written  instrument, 
either  expressly  or  by  implication."  °  Again,  "  If  the  Ian-' 
guage  of  ancient  charters  is  become  obscure  from  its 
antiquity,  or  the  construction  is  doubtful,  the  constant  and 
immemorial  usage  under  the  instrument  may  be  resorted 
*to  for  the  purpose  of  explanation,  though  it  can 
never  be  admitted  to  control  or  contradict  the  '-  -' 

express  provisions  of  the  instrument.  Such  continued 
usage  is  a  strong  practical  exposition  of  the  meaning  of 
the  parties."  \a) 

Interlineations,  erasures,  &g.,  in  written  documents. 

§  229.  It  seems  a  rule  of  universal  jurisprudence  that 
imperfections  or  blemishes  apparent  on  the  face  of  a  doc- 
ument, such  as  interlineations,  erasures,  <fec.,  do  not  viti- 
ate the  document,  unless  they  are  in  some  material  part 

1  2  PMll.  Ev.  415-16, 10th  Ed. 

^  Id.  417. 

3  3  PhilL  Ev.  419,  10th  Ed. 

{a)  Evidence  of  a  well-established  cuatom,  in  reference  to  which  a  contract 
is  made,  is  always  admissible  to  explain  and  give  application  to  the  contract ; 
Noyes  v.  Canfield,  37  Vt.  76  ;  Hart  «.  Hammett,  18  id.  137  :  Wait  ■».  Fairbanks, 
Brayt.  (Vt.)  77;  Drake  v.  Gore,  23  Ala.  409  ;  Myers  v.  Walker,  34  111.  133  ;  Fitch 
v.  Carpenter,  43  Barb.  (N.  Y.)  40  ;  but  the  custom  must  be  general  and  well- 
establislied,  or  the  party  must  be  shown  to  have  notice  of  it ;  Jenny  Llnd  Co. 
V.  Bower,  11  Cal.  194;  Collins  v.  Driscoll,  84  Conn.  43;  Murray  v.  Hatch,  6 
Mass.  465  ;  Noyes  «.  Canfield,  ante;  so  as  to  raise  a  fair  presumption  that  he 
contracted  in  reference  to  it ;  Ruglee  «.  Goodloe,  7  La.  Ann.  395  ;  Appleman  v. 
Fisher,  84  Md.  540  ;  Chenery  v.  Goodrich,  106  Mass.  566  ;  and  a  custom  incon- 
sistent with  the  express  terms  of  the  contract  cannot  be  shown ;  Lombard  v. 
Case,  45  Barb.  ilS.  T.)  95.;  nor  one  that  is  inconsistent  with  or  contrary  to  law, 
nor  one  that  is  not  uniform.  Chenery  v.  Goodrich,  ante. 
55 
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of  it.'  One  of  our  old  books  lays  down  generally  that 
•'  interlineation,  without  any  thing  appearing  against  it, 
will  be  presumed  to  be  at  the  time  of  the  making  of  the 
deed,  and  not  after ; "  "  other  authorities  seem  disposed 
to  extend  this  doctrine  to  erasures  ; '  and  both  positions 
have  recently  been  confirmed  by  the  Court  of  Queen's 
Bench.''(a)  But  that  an  erasure  or  alteration  in  a  sus- 
picious place  must  be  explained  by  the  party  seeking  to 
enforce  the  instrument,  has  been  law  from  the  earliest 
times.'  And  this  principle  is  fully  recognized  at  the 
present  day,"  especially  when  an  alteration  affects  the 
stamp  required  for  a  document.'  The  whole  subject  is, 
however,  guarded  by  many  restrictions  and  limitations.' 

,  In  the  case  of  *  wills,  the  rule  seems  reversed 
r     320  1  .... 

L  J  — unattested    alterations    and    interlineations 

'  Mascard.  de  Prob.  Concl.  356,  384;  Lancel.  Inst.  Jur.  Can.  lib.  3,  tit.  14,  § 
43;  Devot.  Inst.  Canon,  lib.  3,  tit.  9,  §  31,  5tb  Ed.;  Fleta,  lib.  6,  ^.  34,  o.  5;  Co. 
Litt.  325  b;  10  Co.  93  b;  Cro.  Car.  899;  Dicks.  Law.  Ev.  in  Scotl.  179  ;  Aldous 
V.  Cornwell.  L.  Rep.  3  Q.  B.  573. 

»  Trcywel  v.  Castle,  1  Keb.  21  (5>,  recognized  Butl.  Co.  Litt.  335  b,  note  (1). 

3  Shep.  Touch.  53,  note  {^,  8tli  Ed. 

*  Doe  d.  Tatum  v.  Gatomore,  16  Q.  B.  745.  See,  also,  per  Lord  Cran worth,  V. 
C,  in  Simmons  v.  Budall,  1  Sim.  N.  S.  115, 136. 

5  7  Edw.  m.  57,  pi.  44;  and  27,  pi.  13. 

«  Earl  of  Falmouth  v.  Roberts,  9  M.  &  W.  469. 

'  Knight  v.  Clements,  8  A.  &  B.  315. 

8  See  Tayl.  Bv.  §§  1616-1638,  4tk  Ed.;  1  Smith,  Lead.  Cas.  776  e«  s«g.  5th 
Ed. ;  Pigot'a  case,  11  Co.  36  b;  Davidson  v.  Cooper,  11  M.  &  W.  778 ;  13  Id.  343. 
The  rule  laid  down  in  Pigot's  case,  viz.,  that  the  alteration  of  a  deed  by  the 
obligee  himself,  although  it  be  in  words  not  material,  makes  the  deed  void,  has 
recently  been  held  not  to  be  law.  Aldous  v.  Co?'?Mfl«Z^,  L.  Rep.,  3Q.  B.  578. 
579. 

(a)  Van  Horn  v.  Bell,  11  Iowa,  465;  Hill  v.  Cooley,  46  Penn.  St.  356;  Smith 
11.  United  States,  3  Wall.  (U.  S.)  319 ;  Shiels  v.  West,  17  Cal.  334 ;  Davis  «.  Jenny, 
1  Mete.  (Mass.)  221;  Ives  v.  Farmers'  Bank,  3  Allen  (Mass.),  236;  DeVay  «.  New 
York,  35  Barb.  (N.  T.)  364.  See  State  «.  Knapp,  45  N.  H.  148,  as  to  the  effect 
of  alterations  in  localities  where  a  crime  has  been  committed,  when  the  place 
is  inspected  by  the  jury. 
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being,  in  the  absence  of  evidence,  presumed  to  bave  been 
made  after  tbe  execution  of  tbe  will.'  And  by  tbe  21st 
section  of  the  Wills  Act,  7  Will.  4  &  1  Vict.  c.  26,  it  is 
enacted  that  "No  obliteration,  interlineation,  or  other 
alteration  made  in  any  will  after  the  execution  thereof 
shall  be  valid  or  have  any  efEect,  except  so  far  as  the 
words  or  effect  of  the  will  before  such  alteration  shall  not 
be  apparent,  unless  such  alteration  shall  be  executed  in 
like  manner  as  hereinbefore  is  required  for  the  execution 
of  the  will ;  but  the  will,  with  such  alteration  as  part 
thereof,  shall  be  deemed  to  be  duly  executed,  if  the  sig- 
nature of  the  testator  and  the  subscription  of  the  wit- 
nesses be  made  in  the  margin  or  on  some  other  part  of 
the  will  opposite  or  near  to  such  alteration,  or  at  the  foot 
or  end  of  or  opposite  to  a  memorandum  referring  to  such 
alteration,  and  written  at  the  end  6r  some  other  part  of 
the  vnll." 

Stamps — Lost  docv/ments  preswmed  to  ha/ve  been  ckdy 
stamped — Unstamped  documents  admissible  for  collat- 
eral pwrposes^  e.  g.,  to  show  illegality  or  fraud. 

§  230.  Various  acts  of  parliament,  for  the  system  is 
unknown  to  the  common  law,  have  imposed  as  a  con- 
dition precedent  to  the  admissibility  in  evidence  of  most 
documents,  the  pre-payment  to  the  State  of  a  sum  of 
money,  the  receipt  of  which  is  indicated  by  a  "  stamp," 
aifixed  by  a  public  officer.     An  exposition  of  the  Stamp 

'  Ooaper  v.  Boekett,  4  Moo.  P.  C.  C.  419  ;  T>oe  d.  Shallcross  v.  Palmer,  16  Q. 
B.  747;  Oremlle  v.  Tylee,  7  Moo.  P.  C.  C.  320 ;  Simmons  v.  Budall,  1  Sim.  N. 
S.  136.  See,  also,  Gann  v.  Gregory,  8  De  Q.,  Mao.  &  G.  777.  But  in  a  recent 
case  it  was  said  that  the  court  was  not  precluded  by  the  absence  of  direct  evi- 
dence from  considering  the  nature  of  the  interlineations,  and  the  internal  evi- 
dence furnished  by  the  document  itself.  Per  Sir  J.  P.  Wilde,  In  the  goods  of 
e,h.  Rep.,  IP.  &D.  543,545. 
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Laws  would  be  wholly  unsuited  to  tHs  work :  but 
tliere  are  two  tilings  connected  witli  the  subject  which, 
ought  to  be  borne  in  mind.  First,  A  document  which 
*  is  lost/  or  not  produced  on  notice/  will  be  pre- 
L  -'  sumed  to  have  been  duly  stamped,  until  the 

contrary  is  shown.  Secondly,  although  unstamped  docu- 
ments are  not  admissible  in  evidence  for  the  purpose  of 
proving  any  fact  directly,  yet  it  is  otherwise  when  they 
are  tendered  for  collateral  purposes ; '  a§,  for  instance,  to 
show  illegality  or  fraud  in  a  transaction  of  which  the 
document  forms  a  part.'  The  principal  case  establishing 
this  doctrine  is  that  of  Ooppoch  v.  Bower,''  in  which 
several  others  will  be  found  cited.  Lord  Abinger,  C.  B., 
there  says,  "The  object  of  both  the  statute  and  common 
-law  would  be  defeated,  if  a  contract,  void  in  itself,  could 
not  be  impeached,  because  the  written  evidence  of  it  is 
unstamped,  and  therefore  inadmissible.  If  that  were  so, 
a  party  entering  into  such  agreement  might  avoid  the 
consequences  of  its  illegality,  by  taking  care  that  no 
stamp  should  be  affixed  to  it.  I  think,  therefore,  that 
in  all  cases  where  the  question  is  whether  the  agreement 
is  void  at  common  law  or  by  statute,  and  the  party 
introduces  it,  not  to  set  it  up  and  establish  it,  but  to 
destroy  it  altogether,  there  is  no  objection  to  its  admis- 
sibility.    As  in  the  case  of   a  conspiracy,  or  an  agree- 

1  Pooley  V.  Qoodmn,  4  A.  &  E.  94 ;  Hart  v.  Hart,  1  Hare,  1 ;  ij.  v.  T!is  In- 
Tmbitants  of  Long  Buckhy,  7  East,  45. 

'  Crisp  V.  Anderson,  1  Stark.  35 ;  Olosmadeuc  v.  Carrel,  18  C.  B.  36  See, 
alao,  the  case  of  Bradlaugh  v.  De  Bin;!,.  Rep,,  3  C.  P.  286,  as  to  the  presump- 
tion that  an  instrument,  on  which  there  is  a  stamp  when  produced  at  the  trial, 
was  stamped  in  proper  time. 

3  Mattlmon  v.  Boss,  3  Ho.  Lo.  Gas.  286 ;  Evans  v.  Prothero,  3  Mac.  &  (i.  319. 

"  Coppock^.  Bower,  i^  M.  &W.  361;  B.  v.  Oomperte,  9  Q.  B.  834;  Holmes  v. 
Sixsmith,  7  Bxch.  803 ;  Ponsford  v.  Walton,  L.  Rep.,  3  C.  P.  167. 

'  Ooppoak  V.  Bower,  4  M.  &  W.  361. 
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ment  to  commit  a  robbery,  on  no  principle  could  it  be 
contended  that  a  contract  between  tlie  parties  for  the 
commission  of  such  an  offense  would  be  inadmissible 
without  a  stamp.  I  think  that  the  Stamp  Acts  are 
made  for  a  different  pui'pose  —  they  are  made  to  prevent 
*persons  from  availing  themselves  of  the  obli- 
gatory  force  of  an  agreement,  unless  that  agree-  '-  -^ 

ment  is  stamped." 

Since  17  cfe  18  Vict.  c.  83,  s.  27,  not  required  in  criminal 
cases — Alterations  introduced  by  l7  &  18  Vict.  c.  125, 

in  civil  cases. 

§  231.  Several  important  alterations  in  the  law  and 
practice  relative  to  stamps  were  made  by  the  statutes 
passed  in  the  17  &  18  Vict.  By  c.  88,  sect.  27,  "Every 
instrument  liable  to  stamp  duty  shall  be  admitted  in 
evidence  in  any  criminal  proceeding,  though  it  may  not 
have  the  stamp  required  by  law  impressed  thereon  or 
affixed  thereto." 

And  the  17  <fe  18  Vict.  c.  125  (the  Common  Law 
Procedure  Act,  1854)  contains  the  following  provisions, 
which,  however,  only  apply  to  civil  cases,  sect.  103. 

Sect.  28.  "Upon  the  production  of  any  document  as 
evidence  at  the  trial  of  any  cause,  it  shall  be  the  duty 
of  the  officer  of  the  court  whose  duty  it  is  to  read  such 
document,  to  call  the  attention  of  the  judge  to  any  omis- 
sion or  insufficiency  of  the  stamp;  and  the  document, 
if  unstamped,  or  not  sufficiently  stamped,  shall  not  be 
received  in  evidence  until  the  whole  or  (as  the  case  may 
be)  the  deficiency  of  the  stamp  duty,  and  the  penalty 
required  by  statute,  together  with  the  additional  penalty 
of  one  pound,  shall  have  been  paid." 

Sect.  29.  "Such  officer  of  the  court  shall,  upon  pay- 
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ment  to  him  of  the  whole  or  (as  the  case  may  be)  of  the 
deficiency  of  the  stamp  duty  payable  upon  or  in  respect 
of  such  document,  and  of  the  penalty  required  by  statute, 
and  of  the  additional  penalty  of  one  pound,  give  a  receipt 
for  the  amount  of  the  duty  or  deficiency  which  the  Judge 
shall  determine  to  be  payable,  and  also  of  the  penalty, 
and  thereupon  such  document  shall  be  admissible  in 
evidence,  saving  all  just  exceptions  on  other  grounds; 
*  *  *  and  the  Commissioners  "  of  the  Inland  Revenue 
"  shall,  upon  request,  and  production  of  the  receipt  here- 
inbefore mentioned,  cause  such  documents  to  be  stamped 
with  the  proper  stamp  or  stamps  in  respect  of  the  sums 
*so  paid  as  aforesaid :  Provided  always,  that  the 
■-  -^  aforesaid  enactment  shall  not  extend  to  any 

document,  which  cannot  now  be  stamped  after  the  execu- 
tion thereof  on  payment  of  the  duty  and  a  penalty." 

Sect.  31.  "No  new  trial  shall  be  granted  by  reason  of 
the  ruling  of  any  judge  that  the  stamp  upon  any  docu- 
ment is  sufficient,  or  that  the  document  does  not  require 
a  stamp." 
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Different  forms  of  proof  of  handwriting  by  resemblance,  &c 441 
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Presumption  "  ex  scriptis  olim  visis  " 446 

Knowledge  must  not  have  been  acquired  with  a  view  to  the  specific 

occasion 447 
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Reasons  assigned  for  rejecting  it 449 
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Documents  which  are  evidence  in  the  cause,  &c 451 

Ancient  documents 453 

Proof  of  handwriting  to  modern  documents  by  knowledge  acquired 

from  specimens 458 

Testing  evidence  of  witnesses  by  irrelevant  documents 463 

Alterations  introduced  by  statutes  17  &  18  Vict.  c.  135,  and  38  Vict.  c. 

18 463 

Scientific  evidence  that  writing  is  in  a  feigned  hand,  &c 463 

Infirmative  circumstances  affecting  all  proof  of  handwriting  by  resem- 
blance  466 

Ancient  practice  respecting  the  proof  of  handwriting  by  resemblance 467 

Proof  of  Jhanckuriting — Proof  of  handwriting  hy  resem- 
blance to  that  of  supposed  writer,- (&g. — A  ^eoies  of 
circumstantial  real  evidence — Not  seconda/ry  to  direct 
evidence — AtUograph  or  holograph — Onomastdc  and 
symbolic  signatures. 

§  232.  In  this  chapter  it  is  proposed  to  consider  a 
species  of  proof  necessarily  much  resorted  to  in  Judicial 
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proceedings;  but  which  presents  many  diflSculties,  and 
has  in  every  age  been  found  a  source  of  embarrassment 
^  *to    legislators,    jurists,    and    practitioners  — 

L  -^  the  proof  of  handwriting.'     We  speak  not  of 

cases  where  the  fact  of  the  scription  of  a  document  is 
proved  by  eye-witnesses,  or  by  the  admissions  of  parties, 
or  is  inferred  from  circumstances ;  but  where  a  judgment 
or  opinion  that  a  given  document  is  or  is  not  in  the  hand- 
writing of  a  given  person,  is  based  on  its  resemblance  to 
or  dissimilarity  from  that  of  the  supposed  writer,  an 
acquaintance  with  which  has  been  formed  by  means 
extraneous  to  that  document.  This  is  a  species  of  circum- 
stantial real  evidence,"  and,  like  other  species  of  circum- 
stantial evidence,  is  not  secondary  to  direct.  Thus,  evi 
dence  of  the  nature  in  question  is  perfectly  receivable, 
although  the  writer  of  the  supposed  document  is  not 
examined  to  say  whether  he  wrote  it,"  and  this  even  if  he 
were  actually  present  in  court ;  although  the  not  calling 
him  would  of  course  be  matter  of  strong  observation  to 
the  jury.     A  document  wholly  in  the  handwriting  of  a 

'  Much  of  tMs  chapter  has  been  taken  from  an  article,  by  the  author,  in  the 
Monthly  Law  Magazine,  vol.  7,  p.  130.  The  rules  of  the  Roman  law  respecting 
handwriting  are  contained  in  Novel.  LXXIII.,  which,  we  are  told  in  the  begin- 
ning of  it,  was  framed  in  consequence  of  the  practice  of  counterfeiting  hand- 
writing, and  the  diflSculties  of  a  case  which  had  arisen  in  Armenia.  For  the 
practice  of  the  civilians,  the  reader  is  referred  to  Cujacius  in73>fov. ;  Huberus, 
Prsel.  Jur.  Civ.  lib.  33,  tit.  4,  nn.  16  and  30;  Voet.  ad  Pand.  lib.  33,  tit.  4,  n.  11; 
Mascard.  de  Prob.  Concl.  385,  330,  831;  and  Oughton,  Ordo  Judicior.  tit.  325. 
The  framers  of  the  Codes  Napoleon  seem  to  have  been  fully  sensible  of  the 
difllculties  attendant  on  this  subject,  and,  while  admitting  proof  of  handwrit- 
ing by  comparison,  have  taken  great  pains  to  insure  the  genuineness  of  the 
specimens  used  for  the  purpose.  Code  de  Procedure  Civile,  Part  1,  liv.  3,  tit. 
10,  art.  193-313.    De  la  verification  des  ecritures. 

'  3  Benth.  Jud.  Ev.  460. 

8  iJ.  V.  Hughes,  3  Bast,  P.  C.  1003 ;  E.  v.  M'Gmre,  Id. ;  The  Bank  Proseau- 
tions,  R.  &  R.  C.  C.  378. 
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party  is  said  to  be  an  autograph  or  holograph  ; '  where 
it  is  in  the  handwriting  of  another  person  and  only  signed 
by  the  party,  the  signature  may  be  called  *"  ono-      ^ 
mastic;"  where  by  a  cross  or  other  symbol,  '-  -^ 

"  symbolic." ' 

Different  forms  of  proof  of  handwriting  hy  resemblcmce, 

§  233.  Abstractedly  considered,  it  is  clear  that  a  judg- 
ment respecting  the  genuineness  of  handwriting,  based 
on  its  resemblance  to  or  dissimilarity  from  that  of  the 
supposed  writer,  may  be  formed  by  one  or  more  of  the 
following  means  :  —  1st,  A  standard  of  the  general  nature 
of  the  handwriting  of  the  person  may  be  formed  in  the 
mind,  by  having  on  former  occasions  observed  the  charac- 
ters traced  by  him  while  in  the  act  of  writing,  with  which 
standard  the  handvsrriting  in  the  disputed  document  may, 
by  a  mental  operation,  be  compared.  2ndly,  A  person 
who  has  never  seen  the  supposed  writer  of  the  document 
write,  may  obtain  a  like  standard  by  means  either  of 
having  carried  on  written  correspondence  with  him,  or 
having  had  other  opportunities  of  observing  writing 
which  there  was  reasonable  ground  for  presuming  to 
be  his.  3rdly,  A  Judgment  as  to  the  genuineness  of  the 
handwriting  to  a  document  may  be  formed,  by  a  com- 
parison instituted  between  it  and  other  documents  known 
or  admitted  to  be  in  the  handwriting  of  the  party.  These 
three  modes  of  proof  —  the  admissibility  and  weight  of 
which  we  propose  to  consider  in  their  order  —  have  been 
accurately  designated  respectively  "  Praesumptio  ex  visu 
scriptionis;"   "Prsesumptio  ex  scriptis  olim  visis;"and 

'  3  Benth.  Jud.  Bv.  459,  460,  461 ;  16  C.  B.  535-6. 
«  2  Benth.  Jud.  Ev.  459,  460,  461. 
56 
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"  Praesumptio  excomparatione  scriptorum,"  or  "  ex  scripto 
nunc  viso." '  (a) 

1  3  Benth.  Jud.  Ev.  598,  599. 

(as)  In  this  country  tlie  practice,  in  reference  to  the  methods  by  which  the 
handwriting  of  a  party  may  be  proved,  is  by  no  means  uniform,  but  in  some 
of  the  States  a  comparison  of  the  writing  in  question,  with  papers  shown  beyond 
all  doubt  to  be  genuine,  is  permitted  ;  De  Pue  v.  Place,  7  Penn.  St.  428 ;  Rich- 
ardson V.  Newcomb,  21  Pick.  (Mass.)  315  ;  Hall  v.  Huse,  10  Mass.  39  ;  Adams  v. 
Field,  21  Vt.  256  ;  GifFord  v.  Ford,  5  Vt.  532 ;  Baker  ®.  Mygatt,  14  Iowa,  131; 
but  in  Pennsylvania  this  method  is  only  permitted  to  attack  and  not  to  sup- 
port the  genuineness  of  the  writing ;  Guffey  ■».  Deeds,  39  Penn.  St.  878 ; 
and  in  some  States  where  a  comparison  is  not  permitted  in  civil  cases, 
it  is  permitted  in  prosecutions  for  forgery;  People  v.  Hewitt,  3  Parker's 
Cr.  (N.  Y.)  30 ;  State  v.  Bronson,  1  Root  (Conn.),  107 ;  and  in  other  States 
after  the  writing  is  established  by  competent  evidence,  it  may  be  cor- 
roborated by  a  comparison  with  other  genuine  writings.  Bank  «.  Whitehall,  10 
S.  &  R.  (Penn.)  110 ;  Myers  ii.  Toscon,  3  N.  H.  47 ;  Clark  v.  Wyatt,  15  Ind.  271 ; 
Haycock  v.  Greup,  57  Penn.  St.  438  ;  Bomau  «.  Plunkett,  3  McCord  (S.  0.),  519. 
In  New  York  a  comparison  is  not  permitted  to  establish  the  genuineness  of  the 
writing,  but  is  to  attack  it ;  Randolph  v.  Loughlin,  46  N.  Y.  456 ;  Hoyt  v. 
Stuart,  3  Bosw.  (N.  Y.)447  ;  DuBois  i>.  Baker,  40  Barb.  (N.  Y.)  556  ;  so  in  Mary- 
land, "Williams  v.  Drexel,  14  Md.  57;  Virginia,  Rowe  v.  Kile,  1  Leigh,  316 ; 
Georgia,  Henderson  «.  Hackney,  16  Ga.  521 ;  but  it  cannot  go  to  the  jury  for  com- 
parison by  them  ;  Illinois,  Jumpertz  c.  People,  21  111.  375 ;  Kentucky,  McAllis- 
ter v.  McAllister,  7  B.  Monr.  (Ky.)  369  ;  Texas,  Hanley  v.  Gandy,  38  Tex.  311 ; 
Wisconsin,  Pierce  v.  Northey,  14  Wis.  9  ;  Indiana,  Shank  v.  Butsch,  38  Ind.  19 ; 
New  York,  Van  Wyck  v.  Mcintosh,  14  N.  Y.  439  ;  Alabama,  Bishop  v.  State, 
30  Ala.  34.  In  North  Carolina  a  comparison  will  not  be  permitted  even  though 
the  writings  are  in  evidence  for  other  purposes.    Otey  ®.  Hoy,  3  Jones,  407. 

In  determining  whether  an  alteration  in  a  will  was  made  by  the  scrivener 
or  by  some  other  person,  a  comparison  is  allowed.  Smith  ii.  Fenner,  1  Gall.  (Va.) 
170.  In  U.  S.  t>.  Craig,  4  Wash.  (U .  S.)  738,  it  was  held  that  a  comparison  in  a 
criminal  case  is  not  permissible.  In  Connecticut  it  is  held  that  the  genuineness 
of  a  deed  cannot  be  proved  by  comparison,  but  the  signature  of  the  justice  takiug 
the  acknowledgment  may  be.  Welch  «.  Qould,  2  Root  (Conn.),  387.  If  other 
writings  known  to  be  genuine  are  properly  in  evidence  in  the  cause,  quere 
whether  they  cannot  be  compared  with  the  instrument  in  question  to  determine 
its  genuineness.  Medway  «.  U.  S.,  6  Ct.  of  CI.  (U.  S.)  531 ;  Randolph  v.  Lough- 
lin, 46  N.  Y.  456. 

In  ChaflFee  o.  Taylor,  3  Allen  (Mass.),  598,  in  an  action  by  the  indorsee  of  a 
note  against  the  maker,  it  was  held  that  the  handwriting  of  the  maker  might 
be  proved  by  one  who  has  written  letters  to  him  and  received  replies,  upon 
which  both  have  acted,  and  this  seems  to  be  the  test  of  competency  as  to  this 
class  of  evidence.  The  mere  fact  that  letters  have  been  written  to  and  received 
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Presumption  "  ex  visu  scrvptionis." 

§  234.  The  rule  witli  respect  to  proof  "  ex  visu  scrip- 
tionis "  is  clear  and  settled ;  namely,  that  any  person 
who  has  ever  seen  the  supposed  writer  of  a  document 
write,  so  as  to  have  thereby  acquired  a  standard  in  his 
own  mind  of  the  general  character  of  the  handwriting 
of  that  party,  is  a  competent  witness  to  say  whether  he 
*believes  the  handwriting  of  the  disputed  doc-  ^ 
ument  to  be  genuine  or  not.'     The  having  seen  "-  ^ 

the  party  write  but  once,"  no  matter  how  long  ago,'  or 
having  seen  him  merely  write  his  signature,"  or  even  only 
his  surname,'  (a)  is  sufficient  to  render  the  evidence  ad- 

'  De  la  Matte's  case,  21  Ho.  St.  Tr.  810 ;  Eagleton  v.  Kingston,  8  Ves.  473, 474 ; 
Levjis  V.  Sapio,  1  M.  &  M.  39  ;  Willman  v.  Worrall,  8  C.  &  P.  380  ;  also  Garrells 
V.  Alexander,  4  Esp.  37. 

'  Willman  v.  Worrall,  8  0.  &  P.  380 ;  Phill  &  Am.  Ev.  693.  See  also  Warren 
V.  Anderson,  8  Scott,  384. 

'  R.  V.  Home  Tooke,  35  Ho.  St.  Tr.  71,  73;  Eagleton  v.  Kingston,  8  Ves.  474, 
per  Lord  Eldon. 

*  Garrells  v.  Alexander,  4  Esp.  37 ;  Willman  v.  WorraU,  8  C.  &  P.  380. 

*  Lewis  V.  Sapio,  1  M.  &  M.  39,  overruling  Powell  v.  Ford,  3  Stark.  164. 

from  tlie  person  whose  -writing  is  sought  to  he  proved,  is  not  enough ;  something 
must  have  been  done  by  the  one  party  or  the  other  so  that  the  identity  of  the 
writing  in  the  letters  received  can  be  fixed  upon  the  person  whose  writing  is 
sought  to  be  proved.  This  may  be  done  in  any  way  that  establishes  this  identity 
beyond  a  doubt,  as  by  the  admission  of  the  party  that  he  wrote  the  letters,  or 
in  any  way  that  leaves  it  certain  that  he  was  the  writer  of  the  letters  from  the 
writing  in  which  the  witness  j  udges. 

Where  witnesses  have  sworn  to  a  person's  handwriting  —  except  in  those 
States  where  proof  by  comparison  is  admitted  —  it  is  not  competent  for  the  party 
upon  cross-examination  of  witness,  to  lay  before  them  papers  purporting  to 
have  been  signed  by  him,  and  ask  them  whether  they  believe  them  to  be 
his,  for  the  purpose  of  testing  their  knowledge  of  his  writing,  and  such 
papers  will  not  be  permitted  to  go  to  the  jury  to  be  used  by  them  for 
purposes  of  comparison.    .Pierce  v.  Northey,  14  Wis.  9. 

(a)  Or  has  only  seen  the  person  write  once.  Pepper  ■».  Barnett,  23  Gtratt. 
(Va.)  405  ,  Comm'rs  v.  Hanneon,  1  Nott.  &  M.  (S.  C.)  554 ;  Clark  v.  Freeman,  35 
Penn.  St.  133  ;  Spitler  «.  Bremer,  34  id.  333  ;  Magee  v.  Osborn,  33  N.  T.  669. 
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missible :  tte  weakness  of  it  is  matter  of  comment  for  the 
jury.  Where  a  person  who  cannot  write  is  desirous  of 
subscribing  his  name  to  a  document,  another  person 
writes  it  for  him,  which  signature  he  identifies  by  affixing 
over  or  near  it  a  mark,  usually  a  cross.  Here  it  is  obvi- 
ous the  difficulty  of  proof  is  much  increased.  "  In  the 
symbolic  mode  of  signature,"  observes  Bentham,'  "what- 
ever security  is  afforded  by  the  two  other  modes  (viz., 
against  spuriousness  pro  parte  as  well  as  in  toto  by  the 
holographic,  against  spuriousness  in  toto  by  the  onomastic) 
is  manifestly  wanting :  a  cross  (the  usual  mark)  made  by 
one  man  not  being  distinguishable  from  a  cross  made  by 
another,  the  real  part  of  evidence  has  no  place.  Recogni- 
tion, viz.,  by  deportment,  is  the  only  way  in  which  this  mode 
of  authentication  can  be  said  to  operate."  This  is  rather  too 
broadly  stated.  Unless  there  is  something  to  identify  the 
mark  as  being  that  of  a  particular  person,  the  evidence 
seems  not  admissible ;  but  otherwise  it  is  impossible  to 
distinguish  this  in  principle  from  any  other  form  of  proof 
ex  visu  scriptionis.  In  one  case,"  (a)  in  order  to  prove  the 
indorsement  of  a  bill  of  exchange  by  one  A.  M.,  which  was 
r  *  tt08  1  *i^<loJ's®<i  by  mark,  a  witness  was  called  who 
L  "^  ^  stated  that  he  had  frequently  seen  A.  M.  make 
her  mark  and  so  sign  instruments,  and  he  pointed  out 
some  peculiarity.  Tindal,  C.  J.,  after  some  hesitation, 
admitted  the  evidence  as  sufficient,  and  the  plaintiff  had 
a  verdict.     In  a  court  of  equity  also,  where  it  was  sought 

1  3  Benth.  Jud.  Ev.  461. 

»  George  v.  Surrey,  1  M.  &  M.  516.    See  per  Parke,  B.,  in  Sayer  v.  Qlossop,  12 
Jur.  465. 


(a)  The  mark  of  a  party  may  be  proved  by  any  person  who  is  sufficiently 
acquainted  with  it  to  swear  that  he  believes  it  to  be  his.  Strong  «.  Buver,  17 
Ala.  706. 
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to  prove  a  debt  due  by  a  deceased  person  to  one  W.  P., 
and  to  prevent  the  debt  from  being  barred  by  the  Statute 
of  Limitations,  receipts  for  interest  were  produced  in  the 
handwriting  of  the  deceased,  and  signed  with  the  christian 
and  surname  of  W.  P.,  having  a  cross  between  them ;  and 
an  affidavit  was  produced  that  P.  was  a  marksman,  and 
that  the  signs  or  marks  on  those  documents  were  respect- 
ively the  mark  or  sign  of  W.  P.,  used  by  him  in  place  of 
signing  his  name ;  Shadwell,  V.  C,  thought  the  proof  of 
the  signature  sufficient.'  (a) 

^  Pearcy  v.  Bicker,  13  Jur.  997.  See  also  Baker  v.  Dening,  8  A.  &  E.  94  ; 
In  the  goods  of  Bryee,  2  Curt.  335. 

{a)  In  Pope  v.  Askew,  1  Ired.  (N.  C.)  16,  it  was  held  that  the  only  correct 
means  of  determining  the  genuineness  of  handwriting  is  by  those  who  have 
seen  the  party  write,  or  those  who  have  become  familiar  with  the  person's 
writing  by  correspondence.  It  is  not  necessary  -that  the  witness  should 
have  seen  the  person  write  if  he  satisfies  the  court  that  he  possesses  the 
means  of  judging.  State  o.  Spence,  2  Harr.  (Del.)  348.  Thus,  in  Allen  v.  State, 
3  Humph.  (Tenn.)  367,  the  witness  testified  that  he  had  been  in  the  habit  of 
receiving  and  paying  out  the  notes  of  a  certain  bank,  and  he  believed  he 
had  thereby  become  acquainted  with  the  handwriting  and  signatures  of  the 
president  and  cashier.  The  court  held  him  a  competent  witness.  tJ.  S.  v. 
Keen,  1  McLean  (XT.  S.),  429 ;  State  v.  Candler,  3  Hawks  (N.  C),  393.  In  Page 
■».  Homans,  2  Shep.  (Me.)  478,  it  was  held  that  a  witness  who  had  acquired 
a  knowledge  of  the  handwriting  of  the  party  whose  signature  is  in  question, 
from  having  seen  him  write,  from  having  carried  on  a  correspondence  with 
him,  or  from  a  knowledge  acquired  from  a  frequent  inspection  of  his  writing 
is  sufficient.  In  Cunningham  ».  Hudson  River  Bank,  21  Wend.  (N.  Y.)  557,  it 
was  held  that  a  person,  in  order  to  be  a  competent  witness  to  handwriting  by 
reason  of  letters  received  by  him,  is  not  competent  unless  such  acts  have 
been  recognized  by  the  writer.  The  clerk  of  a.  court  who  has  often  seen 
the  signature  of  a  magistrate  is  a,  competent  witness  to  prove  it.  Amherst 
Bank  ».  Root,  3  Mete.  (Mass.)  522.  In  Murphy  v.  Hagerman,  Wright  (Penn.), 
293,  it  was  held  that  a  person  skilled  in  handwriting  may  give  evidence  of 
his  opinion  of  the  genuineness  of  a  signature  in  a  prosecution  for  forgery,  and 
in  Moody  v.  Rowell,  7  Pick.  (Mass.)  490,  it  was  held  that  the  evidence  of  a 
writing-master  was  competent  for  that  purpose.  When  a  witness  in  his  depo- 
sition states  that  he  knows  that  the  writing  in  question  is  genuine,  it  is 
enough,  even  though  he  does  not  state  his  means  of  knowledge.  Whittier  o. 
Gould,  8  Watts  (Penn.),  485  ;  so  where  a  witness  testified  that  he  was  acquainted 
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Presumption  "  ex  scriptis  olim  visis." 

§  235.  The  practice  with  reference  to  the  presump- 
tion "  ex  scriptis  olim  visis "  is  thus  clearly  stated  by 
Patteson,  J.,  in  the  case  of  Doe  d.  Mudd  v.  Sucker- 
more:'  "That  knowledge"  (scil.  of  handwriting) 
"may  have  been  acquired  by  the  witness  having  seen 
letters  or  other  documents  professing  to  be  the  hand- 
writing of  the  party,  and  having  afterward  communi- 
cated personally  with  the  party  upon  the  contents  of 
those  letters  or  documents,  or  having  otherwise  acted 
upon  them  by  written  answers,  producing  further  cor- 

.  respondence,  *or  acquiescence  by  the  party  in 

•'-  -^  some  matter  to  which  they  relate,  or  by  the 

witness  transacting  with  the  party  some  business  to  which 

'  5  A.  &  E.  703,  730.  See  also  Lwd  Ferrers  v.  Shirley,  Pitzg.  195 ;  Gary  t. 
Pitt,  Peake's  Ev.  App.  xsxiv. ;  Tharpe  v.  Oisburne,  3  C.  &  P.  31 ;  B.  v.  Slaney, 
5  C.  &  P.  313 ;  Harrington  v.  Fry,  R.  &  M.  90 :  Layer's  case,  16  Ho.  St.  Tr.  305 ; 
Oould  V.  Jones,  1  W.  Blackst.  884 ;  Middleton  v.  Sandford,  4  Camp.  34 ;  Par- 
kins V.  Hawkshaw,  3  Stark.  239 ;  Oreenshields  v.  Crawford,  9  M.  &  W.  314 ; 
Batchelor  v.  JBoneywood,  2  Esp.  714  ;  Murieta  v.  Wolfhagen,  3  Car.  &  K.  744. 

with  the  person's  handwriting,  without  stating  its  extent  or  character.  Pra- 
diere  v.  Comb,  3  Brev.  (S.  C.)  481.  In  Robertson  v.  Miller,  1  McMullan  (S.  C),  130, 
it  was  held  that  where  the  evidence  is  conflicting,  a  comparison  may  be  re- 
sorted to,  and  that  such  genuine  papers  may  be  sent  to  the  jury  to  be  com- 
pared by  them  with  the  writing  in  question.  But  a  witness  will  not  be  allowed 
to  testify  from  a  comparison  of  handwriting  in  court.  Wilson  ■».  Kirkland,  5 
Hill  (N.  Y.),  182.  In  Burnham  v.  Ayer,  36  N.  H.  183,  it  was  held  that  a  person 
might  be  used  as  a  witness  to  prove  the  handwriting  of  a  person  where  he 
had  derived  a  knowledge  of  his  handwriting  from  seeing  him  write,  or  from  an 
intimate  acquaintance  with  his  signature  ;  but  that,  before  he  can  be  permit- 
ted to  testify,  some  such  knowledge  on  his  part  must  be  shown.  In  Bishop  «. 
State,  30  Ala.  34,  the  court  refused  to  permit  a  genuine  signature  of  the  maker 
of  a  forged  instrument  to  be  given  in  evidence  for  the  purpose  of  comparison. 
In  Magee  ii.  Osborn,  33  N.  Y.  669,  it  was  held  that  if  a  witness  swears  that  he 
has  seen  the  person,  whose  handwriting  is  in  question,  write,  and  that  he 
believes  the  writing  in  question  to  be  his,  this  is  competent  proof  to  go  to  the 
jury  on  the  question  of  genuineness.     See  also  Dubois  v.  Baker,  80  N.  Y.  855. 
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they  relate,  or  by  any  otlier  mode  of  communication  be- 
tween the  party  and  tlie  witness  wMch,  in  tlie  ordinary 
course  of  the  transactions  of  life,  induces  a  reasonable 
presumption  that  the  letters  or  documents  were  the  hand- 
writing of  the  party,  evidence  of  the  identity  of  the  party 
being  of  course  added  aliunde,  if  the  witness  be  not  per- 
sonally acquainted  with  him."  The  number  of  papers, 
however,  which  the  witness  may  have  seen  in  the  hand- 
writing of  the  party  is  perfectly  immaterial,  so  far  as  re- 
lates to  the  admissihility  of  the  evidence.'  Nor  is  it  abso- 
lutely necessary  for  this  phrpose  that  any  act  should  be 
done  or  business  transacted  by  the  witness  in  consequence 
of  the  correspondence.'  "  The  clerk,"  says  Lord  Denman, 
in  Doe  d.  Miidd  v.  Suckermare,'  "  who  constantly  read  the 
letters,  the  broker  who  was  ever  consulted  upon  them,  is 
as  competent  to  judge  whether  another  signature  is  that 
of  the  writer  of  the  letters,  as  the  merchant  to  whom 
they  were  addressed.  The  servant  who  has  habitually 
carried  letters  addressed  by  me  to  others  has  an  oppor- 
tunity of  obtaining  a  knowledge  of  my  writing,  though 
he  never  saw  me  write,  or  received  a  letter  from  me."  * 

Knowledge  must  not  Tia/ve  been  acquired  with  a  view  to 
the  specific  occasion. 

§  236.  It  seems,  however,  that,  in  order  to  render  ad- 
missible either  of  the  above  modes  of  proof  of  handwrit- 
ing, the  knowledge  must  not  have  been  acquired  or  com- 
municated with  a  view  to  the  specific  occasion  on  which 

'  Phil.  &  Am.  Ev.  693. 
» Id. ;  3  Stark/ Ev.  514,  n.  {m),  3rd  Ed. 
s  5  A.  &  E.  703,  740. 

*  See  the  judgments  of  Patteson  and  Coleridge,  JJ.,  in  Doe  d.  Mudd  v.  Such- 
winore,  5  A.  &  Ell.  703. 
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the  proof  is  offered,  (a)  In  a  case  where  the  question 
turned  on  the  genuineness  of  the  handwriting  on  a  bill  of 
exchange  purporting  to  have  been  accepted  *by 
[  *  330  J  ^^^  defendant,  the  evidence  of  a  witness  who 
stated  that  he  had  seen  the  defendant  write  his  name 
several  times  before  the  trial,  he  having  written  it  for  the 
purpose  of  showing  to  the  witness  his  true  manner  of 
writing  it,  that  the  witness  might  be  able  to  distinguish 
it  from  the  pretended  acceptance  to  the  bill,  was  rejected 
by  Lord  Kenyon,  as  the  defendant  might  througli  design 
have  written  differently  from  his  common  mode  of  writ- 
ing his  name.'  So  where,  on  an  indictment  for  sending  a 
threatening  letter,  the  only  witness  called  .to  prove  that 
the  letter  was  in  the  handwriting  of  the  accused,  was  a 
policeman,  who,  after  the  letter  had  been  received,  and 
suspicions  aroused,  was  sent  by  his  inspector  to  the  ac- 
cused to  pay  him  some  money  and  procure  a  receipt,  in 
order  thus  to  obtain  a  knowledge  of  his  handwriting  by 
seeing  him  write ;  his  evidence  was  rejected  by  Maule, 
J.,  on  the  ground  that  "  Knowledge  obtained  for  such  a 
specific  purpose  and  under  such  a  bias  is  not  sucIl  as  to 
make  a  man  admissible  as  a  quasi  expert  witness." " 

JRefresliing  memory  of  witnesses. 
§  237.  It  has  been  made  a  question  whether  a  witness 
who,  either  ex  visu  scriptionis  or  ex  scriptis  olim  visis, 
has  acquired  a  knowledge  of  the  handwriting  of  a  party, 

'  Stanger  v.  Hearle,  1  Esp.  14. 

»  R.  V.  Crouch,  4  Cox,  Cr.  Caa.  163. 

(a)  But  see  Reid  v.  State,  20  Ga.  681,  wliere  in  a  prosecution  for  forgery  the 
prosecutor  procured  the  prisoner  to  write  in  his  presence  with  a  view  of  be- 
coming acquainted  with  hia  signature  and  writing,  and  it  was  held  that  the 
knowledge  thus  obtained  was  admissible  in  evidence.  See,  also,  Chandler  «. 
Barron,  45  Me.  534. 
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but  which,  from  length  of  time,  has  partly  faded  from 
his  memory,  may  be  allowed,  during  examination,  to  re- 
fresh his  memory  by  reference  to  papers  or  memoranda 
proved  to  be  in  the  handwriting  of  the  party.  In  one 
case  a  witness  was  allowed  to  do  so  by  Dallas,  C.  J.,  at 
Nisi  Prius ;  '  but  the  correctness  of  that  decision  was 
denied  by  Patteson,  J.,  in  Doe  d.  Mudd  v.  Buchermore ;'' 
and  the  propriety  of  the  practice  may  fairly  be  ques- 
tioned. 

Presumption  "  ex  comparatione  scriptorum " —  General 
rule  of  the  coTnmon  la/w  —  not  receivable  as  evidence  — • 
Reasons  assigned  for  rejecting  it  —  Examination  of 
them. 

*§  238.  "We  now  proceed  to  the  third  part  of 
this  subject,  namely,  whether  and  under  what  L  -^ 

circumstances  it  is  competent  to  prove  the  handwriting 
of  a  party  to  a  document,  by  a  comparison  or  collation 
instituted  between  it  and  other  documents  proved  or  as- 
sumed to  be  in  his  handwriting.  By  the  general  rule  of 
the  common  law  such  evidence  was  not  receivable ' — -  for 
which  three  reasons  are  assigned  in  our  books.  First, 
that  the  writings  offered  for  the  purpose  of  comparison 
with  the  document  in  question  might  be  spurious ;  and, 
consequently,  that,  before  any  comparison  between  them 
and  it  could  be  instituted,  a  collateral  issue  must  be  tried, 
to  determine  their  genuineness.  Nor  is  this  all  —  if  it 
were  competent  to  prove  the  genuineness  of  the  main 

'  Burr  V.  Harper,  Holt,  N.  P.  C.  420. 

«  5  A.  &  E.  703,  737. 

''  JQoe  d.  Mudd  v.  SiieTcermore,  5  A.  &  B.  703 ;  Stanger  t.  8ea/rle,  1  Esp.  14 ; 
Greaves  v.  Hunter,  3  C.  &  P.  477 ;  Macferson  v.  Thoytes,  1  Peake,  20  ;  BrooTc- 
bard  v.  Woodley,  Id.  n.  (a);  B.  v.  Oator,  4  Esp.  117;  Be  la  Matte's  case,  21  Ho. 
St.  Tr.  810;  Francia's  case,  15  Ho.  St.  Tr.  928. 
57 
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document  by  comparison  with  others,  it  must  be  equally 
so  to  prove  that  of  the  latter  by  comparison  with  fresh 
ones,  and  so  the  inquiry  might  go  on  ad  injmitaim,  to 
the  great  distraction  of  the  attention  of  the  jury,  and 
delay  in  the  administration  of  justice.'  2ndly,  that  the 
specimens  might  not  be  fairly  selected."  3rdly,  that  the 
person,s  composing  the  jury  might  be  unable  to  read,  and, 
consequently,  unable  to  institute  such  a  comparison.'  As 
to  the  last  of  these  objections,  it  does  not  seem  satisfac- 
tory logic  to  prohibit  a  jury  which  can  read  from  availing 
themselves  of  that  means  for  the  investigation  of  truth, 
r  *  QQo  because  other  juries  might,  from  want  *of  edu- 
'-  ^  cation,  be  disqualified  from  so  doing ;  —  if  some 

men  are  blind,  that  is  no  reason  why  all  others  should 
have  their  eyes  put  out.  Nor  is  the  second  objection 
very  formidable  —  it  is  not  always  easy  to  obtain  unfair 
specimens,  and  should  such  be  produced,  it  would  be 
competent  to  the  opposite  party  to  encounter  them  with 
true  ones.  But  there  certainly  was  great  weight  in  the 
first  objection,  particularly  when  taken  in  connection 
with  the  general  rules  of  common  law  practice.  So  long 
as  parties  to  a  suit  were  allowed  to  mask  their  evidence 
till  the  very  moment  of  trial,  so  long  would  it  have  been 
highly  dangerous  to  permit  either  of  them  to  adduce  ad 
libitum,  for  the  purpose  of  comparison,  a  number  of  sup- 
posed specimens  of  handwriting,  which  the  opposite 
party,  having  had  no  previous  notice  of  the  intention  to 

'  Per  Coleridge,  J.,  in  Doe  d.  Mudd  v.  Suekermore,  5  A.  &  E.  706,  707;  2 
Stark.  Bv.  516,  3rd  Ed.;  B.  v.  Sleigh,  Surrey  Sum.  Ass.  1851,  per  Alderson,  B  , 
MS. 

'  Id.;  and  per  Dallas,  C.  J.,  in  Burr  v.  Harper,  Holt,  N.  P.  C.  420. 

«  Per  Lord  Kenyon,  C.  J.,  in  Maaferaon  v.  Thoytes,  1  Peake,  20  ;  per  Dallas, 
C.  J.,  in  Burr  v.  Harper,  Holt,  N.  P.  C.  420 ;  per  Yates,  J.,  in  BrooKbard  v. 
Woodiey,  1  Peake,  20  n.  (a);  per  Lord  Eldon,  C,  m  Eagleton  v.  Kingston,^ 
Ves.  475. 
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adduce,  would  not  be  in  a  condition  either  to  answer  or 
contradict  —  specimens  which  might  not  be  fairly  se- 
lected, or  even  be  the  handwriting  of  the  party  to  whom 
they  are  attributed.  Still  the  exclusion  of  the  proof  of 
handwriting  by  comparison  was  not  satisfactory' — and 
if  any  practical  means  could  be  devised  to  secure  at  least 
the  genuineness  of  the  specimens,  it  ought  on  every  prin- 
ciple to  be  received :  and  the  legislature  in  modern  times 
has  accordingly  taken  the  matter  in  hand,  as  will  be 
shown  presently. "(«) 

JExceptions  —  Documents  which  a/re  evidence  in  the 
cause,  &c. 

§  239.  There  are  several  common-law  exceptions  to 
the  rule  excluding  proof  of  handwriting  by  comparison  : 
the  first  of  which  is,  that  it  is  competent  for  the  court 
and  jury  to   compare    the   handwriting   of   a  disputed 

'  3  Ev.  Poth.  1«5 ;  3  Stark.  Ev.  516,  3rd  Ed.;  Phill.  &  Am.  Ev.  698. 

'  See  17  &  18  Vict.  c.  125,  ss.  37  and  103,  and  38  Vict.  c.  18,  ss.  8  and  1,  infrA. 

(a)  The  rule  in  this  country  in  reference  to  the  species  of  proof  by  which 
handwriting  may  be  established  is  quite  conflicting,  it  being  held  in  Alabama, 
Bishop  V.  State,  30  Ala.  34 ;  Illinois,  Kernin  u.  Hill,  37  111.  209 ;  Indiana,  Shank 
«.  Butsch,  38  Ind.  19  ;  Kentucky,  Hawkins  -o.  Grimes,  13  B.  Monr.  (Ky.)  358 ; 
New  York,  Haskins  ii.  Stuyvesant,  Anth.  N.  P.  (N.  Y.)  97 ;  Texas,  Hanley  v. 
Gandy,  38  Tex.  211 ;  Wisconson,  Pierce  v.  Northey,  14  Wis.  9 ;  North  Carolina, 
Otey  V.  Hoy,  3  Jones  (N.  C),  407  ;  Virginia,  Rowe  v.  Kile,  1  Leigh  (Va.),  216  ; 
that  a  comparison  of  the  writing  in  question  with  other  writings  of  the  party, 
cannot  be  made  to  prove  its  genuineness  or  the  contrary,  while  in  New  Hamp- 
shire, Myers  «.  Toscon,  3  N.  H.  47 ;  Massachusetts,  Richardson  ■».  Newcomb,  31 
Pick.  (Mass.)  315 ;  Vermont,  Adams  v.  Fields,  21  Vt.  523 ;  Pennsylvania,  De 
Pue  «.  Place,  7  Penn.  St.  428 ;  Iowa,  Baker  v.  Mygatt,  14  Iowa,  131 ;  South 
Carolina,  Bowman  u.  Plunkett,  3  McCord  (S.  C),  518  ;  Maine,  Chandlei  ».  Le 
Barron,  45  Me.  534 ;  such  evidence  has  been  held  competent  after  the  genuine- 
ness of  the  writings  has  been  established  ;  and  in  New  York,  People  v.  Hewitt, 
3  Parker's  Cr.  (N.  Y.)  20;  Connecticut,  Satte  «.  Bronson,  2  Root  (Conn.),  307  ; 
such  evidence  has  been  held  competent  in  a  prosecution  for  forgery  ;  also  in 
the  United  States  court.  Smith  v.  Fenner,  1  GaU.  (U.  S.)  170. 
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document,  witli  any  others  wliicli  are  in  evidence  in  the 
cause,  and  which  are  admitted  or  proved  to  be  in  the 
handwriting  of  the  supposed  writer.'  The  ground  of 
*this  exception  is  sometimes  said  to  be  that  the 
L  J  documents  being  already  before  the  jury  to  pre- 

vent their  mentally  instituting  such  comparison  would  be 
impossible;"  but  another  and  better  reason  is  that , this 
sort  of  proof  is  not  open  to  the  dangers  to  which  the 
comparison  of  hands  is  exposed  —  namely,  the  raising 
collateral  issues,  and  the  jury  being  misled  by  spurious 
specimens.  («) 

Ancient  documents. 

§  240.  Another  exception  is  the  case  of  ancient  docu- 
ments. When  a  document  is  of  such  a  date  that  it  cannot 
reasonably  be  expected  to  find  living  persons  acquainted 
with  the  handwriting  of  the  supposed  writer,-  either  by 
having  seen  him  write,  or  by  having  held  correspondence 
with  him,  the  law,  acting  on  the  maxim,  "  Lex  non  cogit 
impossibilia,"  '  allows  other  ancient  documents,  which  are 
proved  to  have  been  treated  and  regularly  preserved  as 
authentic,  to  be  compared  with  the  disputed  one.*     It  is 

'  Griffith  V.  Williams,  1  C.  &  J.  47;  Doe  d.  Perry  v.  Newton,  5  A.  &  E.  514; 
Solita  V.  Tarrow,  1  M.  &  Rob.  133  ;  R.  v.  Morgan,  Id.  134,  u.;  Allport  v.  Meek, 
4  C.  &  P.  267 ;  Bromage  v.  Rice,  7  C.  &  P.  548 ;  B.  v.  Sleigh,  Surrey  Sum.  Aas. 
1851,  per  Alderson,  B.,  MS. 

*  Doe  d.  Perry  v.  Newton,  5  A.  &  E.  514. 

'  Hob.  96. 

"  Phill.  &  Am.  Ev.  701 ;  2  Stark.  Ev.  516,  517,  3rd  Ed  ;  B.  N.  P.  236 ;  Roe  d. 
Brune  v.  RawUngs,  7  Eaat,  383,  n.  (a) ;  Doe  d.  TUman  v.  Tamer,  R.  &  M.  141 ; 

(rt)  It  is  held  in  several  States  that  a  comparison  of  handwriting  may  be  made 
with  documents  properly  in  evidence  in  the  cause,  when  such  evidence  would 
not  be  otherwise  admissible;  Dubois'!).  Baker,  40  Barb.  (N.  T.)556;  Ellis  u. 
People,  21  How.  Pr.  (N.  Y.)  856  ;  Williams  •».  Drexel,  14  Md.  56  ;  Van  Wyck  «. 
Mcintosh,  14  N.  Y.  439 ;  Henderson  v.  Hackney,  16  Ga.  521 ;  but,  contra,  see 
Outlaw  1).  Hurdle,  1  Jones  (N.  C),  150 ;  Otey  v.  Hoy,  3  id.  407. 


DOCUMENTS.  453 

not  easy  to  determine  the  precise  degree  of  antiquity 
whicli  is  sufficient  to  let  in  evidence  of  this  nature.  In 
Roe  d.  Bmne  v.  Rawlings,'  the  supposed  writer  had 
been  dead  about  sixty  years  ;  in  Doe  d.  Tilman  v.  Tar- 
ver,^  the  writing  was  nearly  one  hundred  years  old  ;  and 
in  Doe  d.  J&nMns  v.  Davies'  it  was  eighty-four  years  old. 
And  how  this  comparison  is  to  be  made  is  not  clearly 
settled.  In  BuUer's  Nisi  Prius  '  a  case  is  referred  to,  de- 
cided by  Lord  Hardwicke  in  Dec.  1 746,  where  a  parson's 
book  *was  produced  to  prove  a  modus ;  the  par- 
son having  been  long  dead,  a  witness  who  had  ^  -■ 
examined  the  parish  books,  in  which  was  the  same  par- 
son's name,  was  permitted  to  swear  to  the  similitude  of 
the  handwriting,  &c.  In  the  case  of  Spa/rrow  v.  Fa/r- 
rant,"  Holroyd,  J.,  is  reported  to  have  said  that,  in  order 
to  make  ancient  signatures  available  for  this  purpose,  a 
witness  should  be  produced  who  is  able  to  swear,  from 
his  having  examined  several  of  such  signatures,  that  he 
has  acquired  a  sufficient  knowledge  of  the  handwriting 
to  be  able,  without  an  actual  comparison,  to  state  his  be- 
lief on  the  subject.  Subsequent  to  this,  however,  came 
the  case  of  Doe  d.  Tilman  v.  Ta/rver°  which  was  an  action 
of  ejectment,  tried  in  1824,  where,  in  order  to  prove  that 
a  place  called  Yard  Farm  was  part  of  a  certain  manor,  a 
paper  was  put  in  evidence  which  had  been  handed  over 
to  the  present  steward,  amongst  other  papers  and  books 
relating  to  the  manor,  by  the  representatives  of  the  late 

Doe  A.  Mudd  v.  Suckermore,  5  A.  &  B.  703  ;  Doe  d.  JenJcins  y.  Dames,  10  Q.  B. 
314. 

'  7  East,  282,  note  {a). 

=  E.  &  M.  141. 

'  10  Q.  B.  314. 

<B.  N.  P.  236. 

'  2  Stark.  Bv.  517,  n.  (e),  3rd  Ed. ;  Devon  Sp.  Ass.  1819. 

«  E.  &  M.  141. 
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steward,  entitled  "  An  account  of  E.  H."  (who  appeared 
by  tlie  books  and  rolls  belonging  to  the  manor  to  have 
been  steward),  "  receiver  of  the  Isle  of  Wight  estates  of 
the  Lady  P.  for  two  years  ending  at  Michaelmas,  1727," 
which  contained  an  entry  relative  to  Yard  Farm.  In  order 
to  prove  the  handwriting  of  E.  H.,  "  Lord  Chief  Justice 
Abbott,"  says  the  report,  "  directed  the  person  producing 
the  paper,  to  compare  it  with  the  handwriting  of  E.  H. 
in  other  papers  belonging  to  the  manor,  and  to  say  upon 
oath  whether  he  believed  the  writings  were  by  the  same 
person,"  adding  that  this  course  had  once  been  adopted 
by  Lawrence,  J.  The  observation  of  Lord  Denman 
on  this  and  some  other  cases,  in  Doe  d.  Mudd  v. 
Suckermore^  that  it  does  not  distinctly  appear  from 
the  reports  whether  the  comparison  was  made  with  a 
standard  formed  in  the  mind  of  the  witness  by  an  in- 
-  1  spection  *of  the  papers  produced,  or  whether  a 
L  J  direct  comparison  was  made  in  the  first  instance, 

seems  well  founded ;  and  no  objection  as  to  the  mode  of 
putting  the  question  appears  to  have  been  raised  by  the 
counsel  on  either  side.  It  is  probable  also  that  the  witness 
examined  in  the  case  before  Lawrence,  J.,  was  a  scientific 
witness,  or  expert, — the  report  speaks  of  him  as  being 
accidentally  in  court  at  the  time. 

§  241.  In  this  state  of  the  authorities  the  case  of  the 
Fitzwalter  peerage '  came  before  the  committee  of  priv- 
ileges of  the  House  of  Lords ;  and  we  shall  state  this 
case  somewhat  at  length,  it  being  one  of  the  most  import- 
ant on  the  subject  of  handwriting  in  general,  as  well  as 
bearing  strongly  on  the  point  under  consideration.  It 
was  a  claim  to  a  peerage  which  had  fallen  into  abeyance 

'  5  A.  &  E.  703,  748.  ''  10  CI.  &  F.  19S. 
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in  1756,  and  the  petition  was  heard  in  May,  1843.  The 
claimant,  in  order  to  prove  his  case,  proposed  to  put  in 
evidence  some  family  pedigrees,  which  were  produced 
from  the  proper  custody.  They  purported  to  have  been 
made  by  E.  F.,  who  died  in  1751.  He  had  stood  in  the 
direct  line  of  the  claimant's  ancestors ;  so  that  if  those 
pedigrees  could  be  proved  to  be  of  the  handwriting  of 
E.  F.,  they  would  be  admissible  in  evidence  for  the  claim- 
ant, as  declarations  made  by  a  deceased  relative,  of  cir- 
cumstances respecting  the  state  of  his  family  and  imme- 
diate relatives.  It  was  proposed  to  prove  the  handwriting 
of  E.  F.,  by  producing  from  the  Prerogative  Office  his 
will,  already  received  in  evidence  for  other  purposes,  and 
four  other  documents,  which  were  proved  to  be  of  his 
handwriting;  namely,  a  confidential  letter  written  by 
him  to  the  steward  of  his  manor ;  another  letter  by  him, 
appointing  a  gamekeeper  within  that  manor ;  a  memoran- 
dum in  an  account  book ;  and  a  deed  of  settlement  of 
property  comprised  within  that  manor.  These  were  pro- 
duced *  from  a  closet  •  which .  contained  the  ^  ^ 
claimant's  family  muniments,  including  the  title  ^  ■' 

deeds  of  the  manor  and  property,  which  then  belonged 
to  him  in  right  of  his  grandmother.  It  was  proved  that 
the  deed  of  settlement  had  been  repeatedly,  and  very  re- 
cently, acted  upon,  and  that  all  the  documents  had  the 
genuine  signature  of  "  E.  F."  It  was  next  proposed  to 
prove  the  identity  of  the  signer  of  those  documents  with 
the  writer  of  the  pedigrees,  by  comparison  of  the  hand- 
writing of  the  latter  with  the  signatures  to  the  proved 
documents ;  and  for  this  purpose  the  inspector  of  franks 
in  the  General  Post  Office,  who  had  had  much  experience 
in  distinguishing  the  characters  of  handwriting,  wa,s 
called.     "Being  asked,"  says  the  report,  "if  he  had  exam- 
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ined  the  signatures  of  E.  F.  to  three  of  the  documents, 
the  deed,  the  will,  and  the  appointment  of  gamekeeper, 
all  of  which  were  produced  to  him,  he  said  he  had  exam- 
ined the  signature  to  the  will  in  the  Prerogative  Office 
twice,  and  looked  four  or  five  times  at  the  signatures  to 
the  letter  and  other  documents  of  E.  F.,  and  to  the  hand- 
writing of  the  entries  in  the  account  book,  and  of  queries 
on  the  pedigree  of  the  family  at  the  office  of  the  claim- 
ant's solicitor ;  and  he  considered  that,  by  the  inspections 
he  had  made,  he  was  so  familiar  with  the  handwriting  of 
the  person  by  whom  these  documents  were  written  or 
signed,  that,  without  any  immediate  comparison  with 
them,  he  should  be  able  to  say  whether  any  other  docu- 
ment produced  was  or  was  not  in  the  handwriting  of 
the  same  person.  He  believed  all  these  documents  to 
have  been  signed  by  the  same  person ;  and  he  did  not 
form  his  opinion  merely  from  the  signatures,  but  more 
from  the  general  similarity  of  the  letters,  which  he  said 
were  written  in  a  remarkable  character."  This  evidence 
was  objected  to  by  the  Attorney-General,  on  the  ground 
that  the  witness's  knowledge  of  the  handwriting  was 
acquired,  not  in  the  ordinary  course  of  business,  but 
from  having  studied  the  handwriting  for  the  purpose  of 
r  «  qq^  -1  *speaking  to  the  identity  of  the  writer.  In  sup- 
port of  the  evidence  several  cases  Avere  cited 
by  the  claimant's  counsel,  and  among  others  Doe  d.  Til- 
mam,  V.  Tarver  and  SpmTow  v.  Farrant ;  to  which  it  was 
replied  that  the  Court  of  Queen's  Bench  had  become 
more  strict  in  its  practice  since  those  cases,  most  of  which 
were  cases  at  nisi  prius  or  on  the  circuits.  The  pedigree 
was  rejected  by  the  committee  as  evidence,  and  Lord 
Brougham  added,  that  about  five  years  before,  the  Lord 
Chief  Justice  of  the  Queen's  Bench  had  consulted  him  on 
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that  kind  of  evidence,  and  their  Joint  impression  was, 
that  if  Doe  d.  Tihnan  v.  Tarver  and  Sparrow  v.  Farrant 
were  correctly  reported,  they  had  gone  farther  than  the 
rule  was  ever  carried.  "  In  the  present  case,"  he  added, "  the 
Lord  Chancellor  (Lyndhurst)  and  himself  were  clearly 
of  opinion,  that  they  ought  not  to  allow  a  person  to  say 
from  inspection  of  the  signatures  to  two  or  three  docu- 
ments —  two  only,  the  deed  and  will,  being  genuine  instru- 
ments, admitted  to  be  in  the  handwriting  of  E.  F.,  —  from 
the  inspection  of  those  two  documents,  that  he  could 
prove  the  handwriting  of  the  party.  No  doubt  such  evi- 
dence had  been  often  received,  because  it  was  not  objected 
to.  A  witness  was  properly  allowed  to  speak  to  a  per- 
son's handwriting,  from  inspection  of  a  number  of  docu- 
ments with  which  he  had  grown  familiar  from  frequent 
use  of  them ;  and  it  was  on  that  ground  that  a  person's 
solicitor  and  steward  were  admitted  to  prove  his  handwrit- 
ing." The  claimant's  counsel  having  then  referred  to 
Goodtitle  d.  Revett  v.  Braham,^  in  which  an  inspector  of 
franks  at  the  Post  Office  was  admitted  to  say  as  a  matter 
of  skill  and  judgment,  whether  the  name  signed  to  a  will 
was  genuine  or  in  a  feigned  hand,  Lord  Brougham  -con- 
tinued, "  Yes,  truly ;  for  that  is  matter  of  professional 
*skill.  But  that  is  no  reason  for  admitting  a  r  *  „„o  i 
witness  to  speak  to  the  real  handwritmg  of  a  ^  -' 

person,  from  only  having  seen  a  few  of  his  signatures  to 
other  instruments  produced  to  him,  and  that  for  the  pur- 
pose of  proving  its  identity."  A  person  was  then  called 
who  said  he  had  been  the  family  solicitor  of  the  claimant 
for  more  than  thirty  years,  and  prior  to  that  had  been 
clerk  to  his  uncle,  who  was  the  family  solicitor  for  forty 
years ;  and,  in  answer  to  questions  put  to  him,  said  that 

'  4  T.  R.  497. 
58 
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he  had  acquired  a  knowledge  of  the  character  of  the 
handwriting  of  E.  F.,  from  his  acquaintance  with  a  great 
number  of  title  deeds,  account  books,  and  other  instru- 
ments, purporting  to  have  been  written  or  signed  by  him, 
which  he  had  occasion  to  examine  from  time  to  time  in  the 
course  of  business  for  his  client,  who  then  held  the  F. 
estates.  This  witness  was  admitted  to  prove  the  hand- 
writing of  the  pedigree ;  and  he  said  he  believed,  and 
felt  no  doubt  whatever,  that  the  whole  of  it  was  in  the 
handwriting  of  E.  F.,  with  the  exception  of  a  few  words 
near  the  bottom,  which  he  pointed  out. 

§  242.  Since  the  case  of  the  Fitzwalter peerage,  the  case 
of  Doe  ^.Jenkmsy .  Da/oies  '  was  decided  by  the  Coui't  of 
Queen's  Bench.  At  the  trial  of  the  cause  in  1845,  the 
parish  clerk  of  a  parish  at  Bristol  produced  the  register 
of  that  parish  for  1761,  which  contained  an  entry  of  a 
marriage  exactly  corresponding  with  a  certificate  produced, 
dated  1761,  both  purporting  to  be  signed  by  "  W.  D.," 
curate.  The  witness  stated  that  he  had  been  clerk  for  seven 
years  and  a  half,  and  during  that  time  had  acquired  a  knoAvl- 
edgeof  the  handwriting  of  W.D.  from  various  signatures 
in  the  register ;  and  that  he  believed  the  signatures  to  the 
entry  in  question  in  the  register,  and  to  the  certificate,  to  be 
in  the  handwriting  of  W.  D.  This  evidence  was  received 
r  *  ^^c,l  *^"^  Coltman,  J.,  as  proof  of  the  curate's  hand- 
'-  ^  writing,  and  his  ruling  was  affirmed  by  the  court. 

Proof  of  handwriting  to  modern  documents  by  hnowledge 

acquired  from  specimens. 

§  243.  Considerable  difference   of   opinion,    however, 

prevailed  on  the  question  whether  it  was  allowable  to 

prove  the  handwriting  in  modern  documents,  by  the  tes- 

'  10  Q.  B.  814. 
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timony  of  witnesses  wliose  judgment  as  to  the  character 
of  the  handwriting  had  been  formed  from  specimens  ad- 
mitted to  be  genuine,  and  shown  to  them  with  a  view  of 
enabling  them  to  form  such  opinion.  In  Stanger  v. 
Searle,^  where  the  question  turned  on  the  genuineness  of 
the  handwriting  on  a  bill  of  exchange  purporting  to  have 
been  accepted  by  the  defendant,  Lord  Kenyon  refused  to 
allow  a  witness,  an  inspector  of  franks,  to  compare  the 
disputed  handwriting  with  that  on  other  bills  accepted 
by  the  defendant,  and  proved  to  be  in  his  handwriting  ; 
though,  in  the  subsequent  case  of  Allesbrooh  v.  Roachj' 
the  same  Judge  allowed  the  jury  to  compare  a  suspected 
signature  with  others  admitted  to  be  authentic.  In  a  more 
recent  case  of  Clermont  v.  Tullidge^  a  witness  for  the 
plaintiff  stated  that  he  was  in  the  habit  of  writing  letters 
for  the  plaintiff,  and  he  admitted  that  one  put  into  his 
hand  was  written  by  him  by  the  direction  of  the  plain- 
tiff, and  signed  by  her.  The  defendant's  counsel  then 
put  another  letter  into  his  hand,  which  he  said  was  not 
written  by  him,  and  that  he  did  not  believe  it  was  writ- 
ten or  signed  by  the  plaintiff.  Another  witness  having 
been  called  for  the  plaintiff.  Lord  Tenterden  held  that 
the  defendant's  counsel  could  not  show  him  both  letters, 
and  ask  whether  in  his  belief  they  were  not  both  in  the 
same  handwriting. 

But  the  whole  subject  afterward  underwent  a  complete 
investigation  in  the  case  of  Doe  d.  Mudd  v.  Sucker- 
more,^  which  is  the  leading  case  on  the  rules  of  evidence 
respecting  handwriting.  In  that  case  the  question  turned 
*on  the  due  execution  of  a  will,  and  the  three  ^ 
attesting  witnesses  were  called.     It  was  sup-  '-  -^ 

'  1  Esp.  14.  '  4  Car.  &  P.  1. 

=  1  Esp.  351.  «  5  A.  &  E.  703. 
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posed  that  one  of  them,  S.,  was  deceived  in'  swearing  to 
his  own  attestation,  and  that,  although  he  had  attested  a 
will  for  the  testator,  the  document  produced  was  not  that 
will,  but  a  forgery,  and  that  the  attestation  was  in  truth 
a  counterfeit.  Upon  his  cross-examination,  two  signa- 
tures purporting  to  be  his,  and  to  have  been  subscribed 
to  depositions  made  by  him  in  proceedings  relating  to  the 
same  will  in  another  court,  but  not  produced  on  the  pres- 
ent occasion,  and  also  sixteen  or  eighteen  signatures,  ap- 
parently his,  were  shown  to  him,  and  he  said  he  believed 
they  were  all  in  his  handwriting.  The  cause  having  been 
adjourned,  on  a  subsequent  day  another  witness  was  called 
by  the  other  side  —  an  inspector  at  the  Bank,  professing 
to  have  knowledge  and  skUl  in  handwriting,  who  deposed 
that  he  had  during  the  progress  of  the  trial  made  an 
examination  of  the  signatures  admitted  by  S.,  and  by 
that  means,  and  that  means  only,  acquired  a  knowledge 
of  the  character  of  -his  handwriting  to  enable  him  to 
speak  to  the  genuineness  of  the  attestation  on  the  sup- 
posed will.  This  evidence  was  objected  to  as  being  proof 
of  handwriting  by  comparison,  and  as  such  rejected  by 
Vaughan,  J. ;  and  the  judges  of  the  Court  of  Queen's 
Bench,  after  hearing  the  question  fully  argued  on  a  rule 
for  a  new  trial,  differed  in  opinion.  Lord  Denman,  C.  J., 
and  Williams,  J.,  thought  the  evidence  receivable,  and 
argued  as  follows ;  —  Admitting  the  existence  of  the 
rule  excluding  proof  of  handwriting  by  comparison  — 
concerning  the  abstract  propriety  of  which  much  doubt 
might  exist  —  the  present  case  did  not  fall  strictly 
within  it;  and  a  rule  so  objectionable  in  itseK  ought 
not  to  be  extended  by  construction  or  inference.  No 
difference  in  principle  existed  between  the  present  case 
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and    those    of   Smfiith  v.    Sainsbury^   Earl  Ferrers   v. 
*  Shirley,  and  others,"  where  witnesses  were  al- 

1  r  341 1 

lowed   to   form   their   opinion  of  handwriting  •-  ,-• 

from  correspondence  or  having  casually  seen  the  hand- 
writing of  the  party.  The  witness  here  appeared,  not  in 
the  light  of  an  ordinary  person  called  on  to  place  the 
doubtful  papers  in  juxtaposition,  and  so  compare  them, 
but  of  a  scientific  individual,  called  on  to  give  to  the  jury 
the  benefit  of  his  skill ;  in  which  case  Bv/rr  v.  Harper,' 
and  the  numerous  cases  relative  to  the  proof  of  ancient 
documents,  showed  that  the  recency  of  the  period  when 
his  knowledge  of  the  handwriting  was  acquired  could 
make  no  difiEerence.  But  even  supposing  this  evidence 
were  to  be  considered  equivalent  to  a  comparison  of 
handwriting,  still  the  reasons  for  objecting  to  it  as  such 
would  not  apply  in  the  present  case ;  for  the  documents 
having  been  admitted  by  the  first  witness  to  be  of  his 
handwriting,  no  collateral  issue  could  be  raised  upon 
them ;  which  distinguished  the  case  from  that  of  Stanger 
V.  Searle^  and  brought  it  within  that  of  Alleshrook  v. 
Roach."  Patteson  and  Coleridge,  JJ.,  on  the  other  hand, 
thought  the  evidence  rightly  rejected.  It  differed  from 
the  knowledge  of  handwriting  obtained  by  correspond- 
ence, &jC.,  in  this  essential  point,  namely,  the  undesigned- 
ness  of  the  manner  in  which,  in  the  latter  cases,  the 
knowledge  is  obtained.  In  such  cases  the  letters  from, 
which  the  opinion  of  the  witness  is  formed  are  letters 
written  in  the  course  of  business,  &c.,  without  reference 
to  their  serving  as  evidence  for  a  collateral  purpose  in 
future  proceedings.     It  was  admitted,  in  argument  at  the 


'  5  C.  &  p.  196. 

*  1  Esp.  14. 

"  Fitzg.  195. 

» Id.  351. 

'  Holt,  N.  P.  C.  430. 
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bar,  to  have  been  the  uniform  practice  for  many  years  to 

reject  such  evidence  as  this ;  and  rightly  so,  for  it  was  in 

substance  proof  of  handwriting  by  comparison ;  and  with 

respect  to  the  fact  of  the  first  witness  having  admitted 

the  genuineness  of  the  specimens,  it  would  be  dangerous 

-,  to  allow  parties  *to  the  suit  to  be  bound  by  ad- 
r     342 1 
•-         "^  -'  missions  of  that  nature.     As  to  Allesbrook  v. 

Roach^  it  must  be  considered  as  overruled  by  Doe  d. 

Perry  v.  Newton ; '  and  with  respect  to  Bim-r  v.  Harper^ 

the  legality  of  that  decision  was  at  least  questionable, 

but  it  was  never  brought  under  review,  the  verdict  having 

been  against  the  party  in  whose  favor  it  was  given. 

They   considered  Stanger   v.  8earle*  and   Clermont   v. 

Tullidge'  as  authorities  in  point.     The  court  being  thus 

equally  divided  in  opinion,  the  rule  for  a  new  trial  was 

of  course  discharged.     The  decision  in  the  Fitzwalter 

peerage  case,  already  referred  to,'  seems  to  support  the 

view  of  the  two  Judges  who,  in  Doe  d.  Mudd  v.  8iu)ker- 

more,  were  for  rejecting  this  kind  of  evidence,  (a) 

Testing  evidence  of  witnesses  by  irrelevant  docum&nts. 

§  244.  It  was  also  made  a  question,  whether,  when  a 
witness  had  deposed  to  his  belief  respecting  the  genuine- 
ness or  otherwise  of  handwriting,  it  was  competent  to 
test  his  knowledge  and  credit  by  showing  him  other 
documents,  not  admissible  as  evidence  in  the  cause,  nor 

'  1  Esp.  351.  4  1  Esp.  14. 

«  5  A.  &  E.  514.  '  4  C.  &  P.  1. 

8  Holt,  N.  P.  C.  420.  8  See  ante,  §  241. 


((C)  Baker  d.  Mygatt,  14  Iowa,  131 ;  Chandler  ®.  Le  Barron,  45  Me.  534 ;  De 
Pue  «.  La  Place,  7  Penn.  St.  428 ;  State  ».  Ward,  39  Vt.  225 ;  Carley  «.  PJatt  2 
McCord  (S.  C),  360. 
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proved  to  be  genuine,  and  asking  Mm  whether  they  were 
in  the  same  handwriting  as  the  disputed  one.' 

Alterations  introduced  hy  statutes  17  &  18  Vict,  c  125, 
and  28  Vict.  c.  18. 

§  245.  The  difficulties  attending  the  admission  of  proof 
of  handwriting  by  comparison  on  the  one  hand,  and  its 
exclusion  on  the  other,  have  been  already  noticed."  The 
Common  Law  Procedure  Act,  1854,  17  «fe  18  Vict.  c.  125, 
introduced  as  a  remedy  the  following  middle  course  in 
civil  cases.  Sect.  27  enacts,  "Comparison  of  a  disputed 
writing  with  any  writing  proved  to  the  satisfaction  of  the 
judge  to  be  genuine,  *shall  be  permitted  to  be 
made  by  witnesses ;  and  such  writings,  and  the  ^  "^  J 
evidence  of  witnesses  respecting  the  same,  may  be  sub- 
mitted to  the  court  and  jury  as  evidence  of  the  genuine- 
ness, or  otherwise,  of  the  writing  in  dispute."  By  sect. 
103,  this  enactment  applies  to  every  court  of  civil  juris- 
diction. The  28  Vict.  c.  18,  ss.  1,  8,  extends  this  provision 
to  criminal  cases. 

Scientific  evidence  that  writing  is  in  a  feigned  hand,  &g. 

§  246.  In  order  to  dis])rove  handwriting,  evidence  has 
frequently  been  adduced  of  persons  who  have  made  it 
their  .study,  and  who,  though  unacquainted  with  that  of 
the  supposed  writer,  undertake,  from  their  general  knowl- 
edge of  the  subject,  to  say  whether  a  given  piece  of  hand- 
writing is  in  a  feigned  hand  or  not.  Much  difference  of 
opinion  has  prevailed  relative  to  the  admissibility  of  this 
sort  of  evidence.     It  was  received  by  Lord  Kenyon  and 

■  See  Rughes  v.  Rogers,  8  M.  &  W.   133  ;  (}riff.la  v.  Iwry,  11  A.  &  E.  323 : 
Toung  v.  Honner,  2  Moo.  &  R.  536. 
*  8uprd,  §  338. 
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the  Court  of  Queen's  Bencli,  on  a  trial  at  bar,  in  Goodtith 
d.  Bevett  v.  Braham,'  but  rejected  by  the  same  judge  in 
Cary  v.  Bitt,'  on  the  ground  that,  although  he  had  in  the 
former  case  received  the  evidence,  he  had  laid  no  stress 
upon  it  in  his  address  to  the  jury. ,  Similar  evidence  was, 
however,  afterward  admitted  by  Hotham,  B.,  in  B.  v. 
Gator  ; '  and  it  has  also  been  received  in  the  ecclesiastical 
courts."  The  principal  case  on  the  subject,  however,  is 
that  of  Gurney  v.  Langlands,"  which  was  an  issue  directed 
to  try  the  genuineness  of  the  handwriting  to  a  warrant  of 
attorney,  where  an  inspector  of  franks  was  called  as  a 
witness,  and  asked,  "  From  your  knowledge  of  handwriting, 
do  you  believe  the  handwriting  in  question  to  be  a  genuine 
signature,  or  an  imitation  ?  "  This  was  rejected  by  Wood, 
B. ;  and,  on  a  motion  for  a  new  trial.  Chief  Justice  Abbott 
said,  "  I  have  long  been  of  *opinion,  that  evi- 
L  J  dence  of  this  description,  whether  in  strictness 

of  law  receivable  or  not,  ought,  if  received,  to  have  no 
great  weight  given  to  it.  *  *  *  The  other  evidence 
in  this  case  was  of  so  cogent  a  description,  as  to  have  pro- 
duced a  verdict  satisfactory  to  the  judge  who  tried  the 
cause ;  and  I  can  pronounce  my  judgment  much  more  to 
my  own  satisfaction  upon  a  verdict  so  found,  than  if  this 
evidence  had  been  admitted,  and  had  produced  a  contrary 
verdict.  For  I  think  it  much  too  loose  to  be  the  founda- 
tion of  a  judicial  decision,  either  by  judges  or  juries." 
And  Holroyd,  J.,  said,  "  I  have  great  doubt  whether  this 
is  legal  evidence ;  but  I  am  perfectly  clear  that  it  is,  if 
received,  entitled  to  no  weight."     Bayley  and  Best,  JJ., 

1  4  T.  R.  497. 

°  Peake's  Ev.  App.  xxxiv. 

»  4  Esp.  117. 

<  iSap/i  V.  Atkinson,  1  Add.  Eccl.  R.  216 ;  Beaumont  v.  Perkins,  1  Phillim  78 

'  5  B.  &  A.  330. 


DOCUMENTS.  465 

concurring,  the  rule  was  refused.  A  somewhat  similar 
notion  seems  to  have  found  its  way  to  Doctors'  Commons, 
where  Sir  J.  Nicholl  is  reported  to  have  declined  the  offer 
of  a  glass  of  high  power,  used  by  professional  witnesses 
of  this  kind,  to  examine  the  handwriting  and  see  if  the 
letters  were  what  is  commonly  termed  painted  I  adding 
that,  in  his  opinion,  the  fact  of  their  being  painted  was  in 
itself  an  extremely  trivial  circumstance.'  This  is  carrying 
matters  a  great  way,  and  farther  than  is  usual  in  courts 
of  common  law,  which  never  reject  the  artificial  aid  of 
glasses  or  lamps,  where  they  can  be  of  assistance  in  the 
investigation  of  truth.  That  scientific  evidence  of  the 
nature  ia  question  may,  ia  the  language  of  C.  J.  Abbott, 
"be  much  too  loose  to  be  the  foundation  of  a  judicial 
decision,"  may  be  perfectly  true ;  but  to  declare  it  inad- 
missible as  an  adminiculum  of  testimony  is  rather  a 
strong  position.  Indeed,  its  admissibility  seems  to  be 
recognized  in  the  more  recent  cases  of  the  Fitzwalter  peer- 
age,^ the  Tracy  peerage '  and  Newton  v.  ^Rich-  .  ^ 
ett8;\d)  and,  according  to  the  present  practice,  '-  -' 

it  is  generally  received  without  objection.  The  Tracy 
peerage  case  also  shows,  that  the  evidence  of  persons 
whose  occupation  makes  them  conversant  with  MSS. 
of  different  ages,  is  receivable  to  prove  that  a  given  piece 
of  handwriting  is  of  a  particular  date. 

1  Bdbson  v.  Moeke,  3  Add.  B.  R.  88, 89.    See,  also.  Constable  v.  Stdbel,  1  Hagg. 
N.  B.  61,  62 ;  and  In  the  goods  of  OppenTieim,  17  Jur.  306. 
»10C1.  &F.  198. 
8  Id.  154. 
*  9  H.  L.  Ca.  363. 


{a)  Baker  v.  Mygatt,  14  Iowa,  131. 
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Infirmative  ci/rGumstanGes  affedling  all  'proof  of   hand- 
writing by  resemblanGe. 

§  247.  Whatever  may  be  the  relative  values  of  the 
several  modes  of  proving  handwriting  which  have  been 
discussed  in  this  chapter,  when  compared  with  each  other, 
it  is  certain  that  all  such  proof  is  even  in  its  best  form 
precarious,  and  often  extremely  dangerous.'  "  On  a  for- 
gotten matter  we  can  hardly  make  distinction  of  our 
hands." "  "  Many  persons,"  it  has  been  well  remarked, 
"  write  alike,  having  the  same  teacher,  writing  in  the  same 
ofl&ce,  being  of  the  same  family,  all  these  produce  simili- 
tude in  handwriting,  which  in  common  cases,  and  by  com- 
mon observers,  is  not  liable  to  be  distinguished.  The 
handwriting  of  the  same  person  varies  at  different  periods 
of  life :  it  is  affected  by  age,  by  infirmity,  by  habit." ' 

,  The  two  foUowinsj  instances  *show  the  decep- 
r    346  1     .  .       .  . 

L  -•  five  nature  of  this  kind  of  evidence.     The  first 

is  related  by  Lord  Eldon,  in  the  case  of  Eagleton  v. 

1  Huberas,  Prael.  Jur.  Civ.  lib.  33,  tit.  4,  u.  16  ;  Wills.  Circ.  Ev.  Ill,  3rd  Ed.; 
and  see  the  judgment  of  Sir  J.  NichoU  in  Mobson  v.  Booke,  8  Add.  Eccl.  Rep. 
79. 

2  Twelfth  Night,  Act  3,  Scene  3. 

'  Per  Adam,  arguendo,  in  R.  v.  Mr.  Justice  Johnson,  39  Ho.  St.  Tr.  475.  See, 
also,  per  Sir  J.  Nicholl  in  Constable  v.  Steibel,  1  Hagg.  N.  R.  61.  "  Literarum 
dissimilitudinem  ssepe  quidem  tempus  facit,  non  enim  ita  quis  scribit  juvenis 
et  robustua,  ac  senex  et  forte  tremens,  ssepe  autem  et  languor  hoc  facit :  et 
quidem  hoc  dicimus,  quando  calami  et  atramenti  immutatio,  similitudinis  per 
omnia  aufert  puritatem."  Nov.  LXXIII.  Proef.  See  the  able  article  "  Auto- 
graphy," in  Chambers'  Edinb.  Journal  for  July  36, 1845,  where  it  is  said,  "  Men 
of  business  acquire  a  mechanical  stylg  of  writing,  which  obliterates  all  natural 
clia/racteristics,  unless  instances  where  the  character  is  so  strongly  individual 
as  not  to  be  modified  into  the  general  mass.  In  the  present  day,  all  females 
seem  to  be  taught  after  one  model.  In  a  great  proportion  the  handwriting  is 
moulded  ou  this  particular  model,  &c.  We  often  find  that  the  style  of  hand- 
writing is  hereditary,  &o.,&c." 
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KiTigston.^  A  deed  was  produced  at  a  trial,  purporting 
to  be  attested  by  two  witnesses,  one  of  wliom  was  Lord 
Eldon.  Tlie  genuineness  of  the  document  was  strongly- 
attacked  ;  but  the  solicitpr  for  the  party  setting  it  up, 
who  was  a  most  respectable  man,  had  every  confidence  in 
the  attesting  witnesses,  and  had  in  particular  compared 
the  signature  of  Lord  Eldon  to  the  document,  with  that  of 
pleadings  signed  by  him.  Lord  Eldon,  however,  had  never 
attested  a  deed  in  his  life.  The  other  case  occurred  in 
Scotland,  where,  on  a  trial  for  the  forgery  of  some  bank 
notes,  one  of  the  banker's  clerks,  whose  name  was  on  a 
forged  note,  swore  distinctly  that  it  was  his  handwrit- 
ing, while  he  spoke  hesitatingly  with  regard  to  his  genuine 
subscription."  Standing  alone,  any  of  the  modes  of  proof 
of  handwriting  by  resemblance  are  worth  little — in  a 
criminal  case  nothing — their  real  value  being  as  admini- 
cula  of  testimony.  But  still  if  the  defendant  does  not 
produce  evidence  to  disprove  that  which  is  adduced 
on  behalf  of  the  plaintiff,  this  raises  an  additional  pre- 
sumption in  favor  of  the  latter.  Slight  evidence,  uncon- 
tradicted, may  become  cogent  proof. 

Andent practice  respecting  the  proof  of  JiandwriPing  hy 

resemblance. 

§  248.  Our  ancient  lawyers  appear  to  have  used  the 
expression,  "comparison,  or  similitude  of  handwriting," 
ia  its  more  proper  and  enlarged  sense ;  as  designating 
any  species  of  presumptive  proof  of  handwriting  by 
resemblance  —  either  comparison  with  a  standard  previ- 
ously  created   in  the   mind    ex   visu   scriptionis  or  ex 

'  8  Ves.  476. 

''  Oase  of  Oarsewell,  Glasgow,  1791 ;  cited  Burnett's  Grim.  Law  of  Scotland 
502;  WUls,  Circ.  Bv.  113,  3rd  Ed. 
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scriptis  olim  visis,  or  direct  comparison  in  tlie  modern 
sense  of  the  word  — and  to  have  considered  that  any  of 
those  modes  of  proof  was  admissible  in  civil,  and  none 
^  -,  *of  them  in  criminal  cases.'  This  latter  distinc- 
■-  -"  tion  was,  however,  abandoned  in  modern  times 

until  its  partial  revival  by  the  Oomriion  Law  Procedure 
Act,  1854 ;"  but  since  the  28  Vict.  c.  18,  ss.  1  and  8,  may 
be  looked  on  as  completely  at   an  end. 

'  See  the  note  to  Doe  d.  Mudd  v.  Buekermore,  5  A.  &  E.  703,  752 ;  and  it 
Beems  to  have  been  on  this  principle  that  the  attainder  of  Algernon  Sidney,  in 
1683,  was  reversed  by  statute.  His  trial  and  the  statute  will  be  found  in  9 
Ho.  St.  Tr.  817,  996. 

« 17  &  18  Vict.  c.  125,  s.  27 ;  suprd,  §  345. 
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EFLES  EEGULATIIsrG  THE  ADMISSIBILITY  AND 
EFFECT  OF  EVIDENCE. 


Primary  and  secondary  rules  of  evidence. 
§  249.  Tlie  rules  regulating  tlie  admissibility  and  effect 
of  evidence  are  of  two  kinds  —  Peimart  and  Secowdaet  : 
the  former  relating  to  tlie  quid  probandum,  or  thing  to 
be  proved;  the.  latter  to  the  modus  prohandi,  or  mode 
of  proving  it.  They  will  be  considered  in  two  separate 
Parts. 


PAET  I. 

Tm;   PEIMABY   EULES   OF   EVIDENCE. 

§  250.  The  peimaey  rules  of  evidence  may  all  be 
ranged  under  three  heads,  in  which  we  accordingly  pro- 
pose to  examine  them. 

1.  To  what  subjects  evidence  should  be  directed. 

2.  The  burden  of  proof,  or  onus  proband!. 

3.  How  much  must  be  proved. 

These  rules,  as  stated  in  a  former  part  of  this  work, 
have  their  basis  in  univerea,lly  recognized  principles  of 
natural  reason  and  justice ;  but  owe  the  shape  in  which 
they  are  actually  found,  and  the  extent  to  which  they 
prevail,  to  the  artificial  reason  and  policy  of  law. 

1  Bk.  1,  pt.  3,  §  111. 
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[*349]  *CHAPTEE  I. 

TO   WHAT   SUBJECTS   EVIDENCE   SHOULD    BE   DIRECTED. 
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Evidence  ahould  be  directed  and  conjmed  to  the  matters 
wJiich  are  in  dispute,  or  form  the  subject  of  investi- 
gation. 

*§  251.  Of  allrules  of  evidence,  the  mostuni-      ^^ 
versal  and  the  most  obvious  is  this — that  the  evi-  '-  -^ 

dence  adduced  should  be  alike  directed  and  confined  to  the 
matters  which  are  in  dispute,  or  form  the  subject  of  investi- 
gation. The  theoretical  propriety  of  this  rule  never  can 
be  matter  of  doubt,  whatever  difficulties  may  arise  in 
its  application.  The  tribunal  is  created  to  determine 
matters  which  either  are  in  dispute  between  contending 
parties,  or  otherwise  require  proof ;  and  any  thing  which 
is  neither  directly  nor  indirectly  relevant  to  those  mat- 
ters ought  at  once  to  be  put  aside  as  beyond  the  juris- 
diction of  the  tribunal,  and  as  tending  to  distract  its 
attention  and  to  waste  its  time.  "  Frustra  probatur  quod 
probatum  non  relevat."  '  "  Evidence  to  the  Jury,"  says 
Finch,"  "is  any  thing  whatsoever  which  serves  the  party 
to  prove  the  issue  for  him;  but  that  which  does  not 
warrant  the  issue,  is  void ;  as  in  a  formedon,  and  the  gift 
traversed,  the  demandant  shall  not  give  in  evidence 
another  donor."  So  on  the  trial  of  an  indictment  for 
stealing  the  property  of  A.,  and  also  for  receiving  it 
knowing  it  to  have  been  stolen ;  evidence  of  possession 
by  the  prisoner,  of  other  property  stolen  from  other  per- 

'  Broom's  Maxims,  xxix.  4th  Ed. ;  Halk.  Max.  60.  "  La  liberie  d'alleguer  et 
de  prouver  des  faits,  ne  s'etend  pas  S.  toutes  sortes  de  faits  indistinctement ; 
mais  le  juge  ne  doit  recevoir  la  preuve  que  de  ceux  qu'on  appelle  pertinens ; 
c'est-a-dire  dont  on  peut  tirer  des  consequences  qui  servent  S.  fitablir  le  droit 
de  celui  qui  allegue  ces  faits :  et  il  doit  au  contraire  rejeter  ceux  dont  la 
preuve,  quand  ils  seroient  veritables,  seroit  inutile."  Domat,  Lois  Civiles,  &c. 
Part  1,  liv.  3,  tit.  6,  sect.  1,  section  10. 

*  Finch,  Comm.  Laws,  61  b. 


472  PEIMAEY   EULBS    OP   EVIDENCE. 

sons  at  otter  times,  was  not  admissible  at  common  law 
to  prove  either  the  stealing  or  the  receiving.' 

Twofold  grounds  of  wrelevancy  of  evidence  —  Matters 
unnecessa/ry  to  he  proved. 

*  §  252.  Evidence  may  be  rejected  as  irrele-  p  *  ori  -i 
vant  for  one  of  two  reasons.     1st.  That  the  con-  *-  -' 

nection  between  the  principal  and  evidentiary  facts  is 
too  remote  and  conjectural.  2nd.  That  it  is  excluded  by 
the  state  of  the  pleadings,  or  what  is  analogous  to  the 
pleadings;  oris  rendered  superfluous  by  the  admissions 
of  the  party  against  whom  it  is  offered.  The  use  of 
pleadings,  or  analogous  statements  of  contending  parties, 
is  to  enable  the  tribunal  to  see  the  points  in  dispute,  and 
the  parties  to  know  beforehand  what  they  should  come 
prepared  to  attack  or  defend  :  consequently,  although  a 
piece  of  evidence  tendered  might,  if  merely  considered 
per  se,  establish  a  legal  complaint,  accusation,  or  defense ; 
yet,  as  the  opposite  party  has  had  no  intimation  before- 
hand that  that  ground  of  complaint,  &c.,  would  be  insisted 
on,  the  adducing  CAddence  of  it  against  him  would  be 
taking  him  by  surprise  and  at  a  disadvantage.  Hence 
the  maxim  of  pleading,  "  Certa  debet  esse  intentio  et 
narratio,  et  certum  fundamentum,  et  certa  res  quae 
deducitur  in  judiciuiii." "  The  discussion  of  the  admissi- 
bility of  evidence  under  the  various  forms  of  pleading  in 
particular  actions,  cfec,  would  be  wholly  inconsistent 
with  the  design  of  this  work,  and  we  will  therefore  confine 

'  B.  V.  Oddy,  3  Den.  C,  C.  264.  But  now,  by  the  32  &  33  Vict.  c.  99,  s.  11, 
"  where  proceedings  are  taken  against  any  person  for  having  in  his  possession 
stolen  goods,  evidence  may  be  given,  that  there  were  found  in  the  possession 
of  such  person,  other  goods  stolen  within  tlie  preceding  period  of  twelve 
months,"  for  the  purpose  of  proving  the  offense. 

'  Co.  Litt,  303  a.     See  also  5  Co.  61  a ;  Jenk.  Cent.  3,  Cas.  64. 
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ourselves  to  the  general  question ;  before  proceeding  to 
whicli,  however,  it  is  important  to  observe  that  there  are 
certain  matters  which  it  is  unnecessary  to  prove,  i.  e.,  1. 
Matters  noticed  by  the  courts  ex  offidio.  2.  Matters 
deemed  notorious.  "Lex  non  requirit  verificare  quod 
apparet  curiae."'  "Quod  constat  curiae  opere  testium 
non  indiget."" 

Matters  noticed  by  the  courts  ex  oiffiGio. 

§  253.  An    enumeration    of    the    matters    which  the 
courts,  in  obedience  to  common  or  statute  law,  notice 
ex  officio,  would  here  be  out   of  place.'     Suffice  it  to 
*8ay  generally,  that,  besides  noticing  the  ordi- 
nary  course  of  nature,  seasons,  times,  &c.,  the  ^  -■ 

courts  notice  without  proof  various  political,  judicial, 
and  social  matters.  Thus,  they  notice  the  political  con- 
stitution of  our  own  government ;  the  territorial  extent 
of  the  Jurisdiction  and  sovereignty  exercised  de  facto  by 
it ;  the  existence  and  titles  of  other  sovereign  powers ; 
the  jurisdiction  of  the  superior  courts,  and  courts  of 
general  jurisdiction ;  the  seals  of  the  superior  courts,  and 
of  many  others;  the  custom  or  law  of  the  road  that 
horses  and  carriages  shall  respectively  keep  on  the  left 
side,  &c.,  &c.  In  all  cases  of  this  kijid,  where  the 
memory  of  a  judge  is  at  fault,  he  resorts  to  such  docu- 
ments or  other  means  of  reference  as  may  be  at  hand,  and 
he  may  deem  worthy  of  confidence.*    Thus,  if  the  point 


1  9  Co  54  b. 
'  3  Inst.  663. 

»  A  large  number  will  be  found  collected  in  Tayl.  Evid.  part  1,  ch.  3,  5tli 
Ed.,  and  1  Phill.  Ev.  ch.  10,  sect.  1,  lOth  Ed. 
"  1  Greenl.  Ev.  §  6,  7th  Ed,;  Tayl.  Ev.  §  30,  3rd  Ed. 

60 


474  PEIMARY   KULES   OP   EVIDENCE. 

at  issue  be  a  date,  the  judge  will  refer  to  an  abnanac' 
The  printed  calendar  was  used  for  this  purpose  at  least 
as  early  as  the  9  Hen.  VII. " 

Matters  deemed  notorious. 

§  254.  The  law  of  England  is  very  slow  in  recog- 
nizing matters  as  too  notorious  to  require  proof,'  and 
it  is  not  easy  to  lay  down  a  definite  rule  respecting  them. 
In  Richard  Baxter''s  case,  in  1685,'  the  defendant 
was  charged  with  having  published  a  seditious  libel; 
and  JefEeries,  C.  J.,  is  reported  to  have  told  the  jury, — 
"It  is  notoriously  known  there  has  been  a  design 
to  ruin  the  king  and  nation;  the  old  game  has  been 
renewed,  and  this "  (the  defendant)  "  has  been  the  main 
incendiary."  The  iniquity  of  such  a  direction  as  this, 
supposing  it  correctly  reported,  needs  no  comment. 
The  language  of  Wilde,  C.  J.,  in  the  case  of  Mrnest 
Jones,"  who  was  indicted  for  making  a  seditious 
i-^  ^  *speech  at  a  public  meeting,  seems  to  throw 
L  -^  some  light  on  this  subject.     The  Lord  Chief 

Justice  there  told  the  jury,  that  they  should  take  into 
consideration  what  they  knew  of  the  state  of  the  country 
and  of  society  generally,  at  the  time  when  the  language 
was  used.  What  might  be  innoxious  at  one  time,  when 
there  was  a  general  feeling  of  contentment,  might.be 
very  dangerous  at  another  time  when  a  different  feeling 
prevailed.  But  that  they  could  not,  without  proof  of 
them,  take  into  their  consideration  particular  facts  attend- 
ing the  particular  meeting  at   which  the   words    were 

1  Id.,  and  see  Sutton  v.  Da/rke,  5  H.  &  N.  647,  649. 

5  Hil.  9  H.  VII.,  14  B.  pi.  1. 

3  See  Introd.  pt.  3,  g  38. 

*  11  Ho.  St.  Tr.  501.' 

»  Centr.  Cr.  Court,  1841,  MS. 
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spoken.  And  this  seems  confirmed  by  a  case  of  R,  v. 
Dowling  decided  the  same  year.' 

Moidence  rejected  for  remoteness  —  Only  wpplicable  to  pre- 
sumptive evidence — Instances. 

§  255.  The  rejection  of  evidence  on  the  ground  of 
remoteness,  or  want  of  reasonable  connection  between  the 
principal  and  evidentiary  facts,  has  been  shown  in  another 
place  to  be  a  branch  of  that  fundamental  principle  of  our^ 
law,  which  requires  the  best  evidence  to  be  adduced." 
The  rule  has  obviously  no  application  where  the  evidence 
tendered  is  either  direct,  or,  though  circumstantial,  is 
necessaril;/  conclusive  upon  the  issue.  But  whether  a 
given  piece  of  presumptive  evidence  is  receivable,  or  ought 
to  be  rejected  on  this  ground,  is  not  unfrequently  a  ques- 
tion of  considerable  difficulty.  Some  instances  illustra- 
tive of  this  have  already  been  given,"  to  which  may  be 
added  the  following.  On  a  question  between  landlord 
and  tenant  as  to  the  terms  on  which  the  premises  were 
held,  although  it  might  assist  to  know  the  terms  on  which 
the  landlord  usually  let  to  his  other  tenants,  not  connected 
with  the  tenant  whose  case  is  under  consideration,  the 
evidence  would  *be  rejected  as  too  remote.*  p^o-^-i 
So  ia  an  action  for  goods  sold  and  delivered,  ^  -' 

to  which  the  defense  was  that  the  sale  was  subject  to  a 
certain  condition,  it  was  held  not  competent  to  the  defend- 
ant to  call  witnesses,  to  prove  that  the  plaintiff  had 
made  contracts  with  other  persons  subject  to  that  condi- 

'  MS.,  cited  Arch.  Cr.  PI.  147,  15th  Ed.,  Centr.  Cr.  Court.  See,  further. 
Moody  V.  Tlie  London  and  Brighton  Railw.  Co.,  1  B.  &  S.  290,  293  ;  Parker  y. 
Green,  2  Id.  299 ;  Holcombe  v.  Heipson,  2  Camp.  391. 

'  Bk.  1,  pt.  1,  §§  88,  90  et  seq. 

3  Id.,  §  92. 

<  CaHer  v.  Pryke,  1  Peake,  95.    See  Spenceley  v.  De  Willott,  7  East,  110. 


476  PRIMARY  RULES  OF  EVIDENCE. 

tion.'  But  acts  unconnected  with  the  act  in  question  are 
frequently  receivable  to  prove  psychological  facts,  such 
as  intent''  Thus,  on  an  indictment  for  uttering  a  forged 
bank  note,  evidence  is  admissible  that  the  accused  has 
uttered  similar  forged  notes,  &c.' 

Evidence  to  character. 

§  256.  One  of  the  strongest  instances  of  the  beneficial 
application  of  the  principle  in  question,  is  to  be  found  in 
the  rules  respecting  the  admissibility  of  evidence  to 
character.  That  the  general  reputation  and  previous  con- 
duct of  a  litigant  party  or  witness  is  often  of  immense 
weight  as  natural  or  moral  evidence,  as  tending  to  raise  a 
presumption  that  his  action  or  defense  is  well  or  ill 
founded,  or  that  the  evidence  which  he  gives  is  true  or 
false,  must  be  obvious.  But,  on  the  other  hand,  the  exposing 
every  man  who  comes  into  our  courts  of  Justice  to  have 
every  action  of  his  life  publicly  scrutinized,  would  keep 
most  men  out  of  them.*  To  admit  character  evidence  in 
every  case,  or  to  reject  it  in  every  case,  would  be  equally 
fatal  to  Justice  ;  and  to  draw  the  line  —  to  define  with 
precision  where  it  ought  to  be  received,  and  where  it 
ought  to  be  rejected — is  as  embarrassing  a  problem  as 
any  legislator  can  be  called  upon  to  solve." 

'  Hollingham  v.  Head,  4  C.  B.,  N.  S.  388. 

"  E.  V.  Weeks,  1  Leigh  &  C.  18. 
Infra,  pt.  3,  ch.  1. 

*  Fost.  Cr.  Law,  346. 

"  Even  Bentliam,  3  Jud.  Ev.  193,  admits  the  dlffioulties  of  this  subject,  and 
says  that  some  of  *hem  seem  scarce  capable  of  receiving  solution  but  in  the 
Qordian  style. 
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Mvidenoe  to  the  character  of  parties —  General  rule — 
not  receivable. 

*§  257.  Witli  respect  to    the   character   of 

r  *  355  1 
parties  to  a  cause,  the  law  of  England  meets  ^  -■ 

the  difficulty  by  taking  a  distinction  between  cases  where 
their  character  ought  to  be  supposed  in  issue,  and  where 
it  ought  not.  According  to  the  general  rule,  upon  the 
whole  probably  a  Just  one,  it  is  not  competent  to  give 
evidence  of  the  general  character  of  the  parties  to  forensic 
proceedings,  much  less  of  particular  facts  not  in  issue  in 
the  cause,  with  the  view  of  raising  a  presumption  either 
favorable  to  one  party  or  disadvantageous  to  his  antag- 
onist.' This  principle  has  been  carried  so  far  that,  on  a 
prosecution  for  an  infamous  offense,  evidence  of  an  admis- 
sion by  the  accused  that  he  was  addicted  to  the  commis- 
sion of  similar  offenses,  was  rejected  as  irrelevant." 

Exception  —  When  the  cha/racter  of  a  painty  is  in  issue 
hy  the  proceedings. 

§  258*  But  where  the  very  nature  of  the  proceedings 
is  to  put  in  issue  the  character  of  any  of  the  parties  to 
them,  a  different  rule  necessarily  prevails ;  and  it  is  not 
only  competent  to  give  general  evidence  of  the  character 
of  the  party  with  reference  to  the  issue  raised,  but  even 
to  inquire  into  particular  facts  tending  to  establish  it. 
Thus,  on  an  indictment  for  keeping  a  common  bawdy- 
house,  or  common  gaming-house,'  or  for  being  a  com- 

'  Phill.  &  Am.  Bv.  488-91 ;  I  Phill.  Bv.  503-508, 10th  Ed.  *  King  v.  Francis, 
3  Esp.  117,  per  Lord  Kenyon. 

'  B.  V.  Cole,  Mich.  1810,  by  all  the  judges  ;  Phill.  &  Am.  Bv.  499  ;  1  Phill.  Bv 
508,  10th  Ed. 

'  Bull.  N.  P.  395. 

*  Ora^k  V.  Periam,  3  Atk.  839. 
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mon   barrator/  the   prosecutor    may  give   in   evidence 

any  acts  of  the  defendant  whicii  support  the  general 

charge.     So,  where  the  issue  is  whether  a  party  is  non 

compos   mentis,   proof    may    be   adduced  of    particular 

^  *acts  of  insanity."  In  actions  for  seduction,'  and 
r     356 1      .    .  .  .  . 

'-  ^  criminal   conversation,*  while   that   species   of 

action  existed,"  the  character  of  the  female  for  chastity  is 

directly  in  issue,  and  may  be  impeached  either  by  general 

evidence  of  misconduct,  or  proof  of  particular  acts  of  it. 

So,  a  charge  of  rape,'  or  of  assault  with  intent  to  commit 

rape,'  brings  the  question  of  the  chastity  of  the  female 

so  far  in  issue,  that  it  is  competent  to  the  accused  to  give 

general  evidence  of  her  previous  bad  character  in  this 

respect ;  or  even  to  show  that  she  has  been  criminally 

connected  with  himself.'     But   the  authorities  are  not 

agreed  as  to  whether,  and  under  what  circumstances,  he 

will  be  allowed  to  prove  particular  acts  of  unchastity 

committed  by  her  with  other  men.' 

'  3  Stark.  Ev.  304,  3rd  Ed.  In  cases  of  barratry,  however,  notice  must  be 
given  to  the  defendant,  of  the  particular  acts  of  barratry  intended  to  be  relied 
on  at  the  trial ;  Id. ;  B.  N.  P.  396  ;  Goddard  v.  Smith,  6  Mod.  361,  363 ;  B.  v. 
Mowton,  1  Leigh  &  C.  530,  543,  per  Willes,  J. 

^  Clark  V.  Periam,  3  Atk.  340. 

5  Phill.  &  Am.  Ev.  488,  489  ;  1  Phill.  Ev.  503, 10th  Ed.;  Bamfleld  v.  Massey, 
1  Camp.  460;  Bodd  v.  Norris,  3  Camp.  519 ;  Verry  v.  WatMna,  7  0.  &  P.  308. 

"  B.  N.  P.  396 ;  1  Selw.  N.  P.  36,  9th  Ed. ;  EUam  v.  Faucett,  2  Bsp.  562,  per 
Lord  Kenyon,  C.  J. ;  B.  v.  Barker,  8  C.  &  P.  589,  per  Park,  J. 

6  See  bk.  2,  pt.  1,  ch.  3,  §  183. 

6  Phill.  &  Am.  Ev..  489  ;  1  Phill.  Ev.  505, 10th  Ed. ;  B.  v.  Martin,  6  C.  &  P. 
563  ;  B.  V.  Barker,  3  C.  &  P.  589. 

'  Phill.  &  Am.  Ev.  489  ;  1  Phill.  Ev.  505,  10th  Ed. ;  B.  v.  Clarke,  2  Stark. 
344. 

»  B.  V.  Martin,  6  C.  &  P.  563 ;  B.  v.  Aapinall,  3  Stark.  Ev.  952,  3rd  Bd. 

9  See  Tayl.  Evid.  §g  336  and  1296,  4th  Ed. 
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lEhidence  to  the  cha/facter  of  the  accused  in  criminal 

prosecutions. 

§  259.  Although,  in  criminal  prosecutions  in  general, 
the  character  of  the  accused  is  not  in  the  first  instance 
put  in  issue,  still,  in  all  cases  where  the  direct  object  of 
the  proceedings  is  to  punish  the  ofEense ;  such  as  indict- 
ments for  treason,  felony,  or  misdemeanor;'  —  and  is 
not  merely  the  recovery  of  a  penalty," — it  is  com- 
petent to  him  to  defend  himself  by  proof  of  previous 
*good  character,  reference  being  had  to  the 
nature   of  the   charge   against   him.      "On   a  ^  ^ 

charge  of  stealing,"  says  a  well-known  treatise  on  tlie 
Law  of  Evidence,"  "  it  would  be  irrelevant  and  absurd  to 
inquire  into  the  prisoner's  loyalty  or  humanity ;  on  a 
charge  of  high  treason  it  would  be  equally  absurd  to  in- 
quire into  his  honesty  and  punctuality  in  private  dealings. 
Such  evidence  relates  to  principles  of  moral  conduct 
which,  however  they  might  operate  on  other  occasions, 
would  not  be  likely  to  operate  on  that  which  alone  is  the 
subject  of  inquiry ;  it  would  not  aif ord  the  least  presump- 
tion that  the  prisoner  might  not  have  been  tempted  to 
commit  the  crime  for  which  he  is  tried,  and  is  therefore 
totally  inapplicable  to  the  point  in  question." 

Nature  of  cTiaracter  evidence  liahle  to  he  misunderstood. 

§  260.  Few  subjects  are  more  liable  to  be  misunder 
stood  than  character  evidence.  On  an  indictment  for 
stealing  from  A.,  for  instance,  proof  that  on  other  occa 

•  3  stark.  Ev.  304,  3rd  Ed.;  Phill.  &  Am.  Ev.  490;  1  Phill.  Ev.  506,  10th 
Ed. 

»  PWll.  &  Am.  Ev.  488  ;  1  Pliill.  Ev.  503,  lOtli  Ed.  See,  also,  Att.-Oen.  v. 
Badloff,  10  Exch.  84. 

3  Phill.  &  Am.  Ev.  490,  491 ,  1  Phill.  Ev.  506, 10th  Ed. 
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sions,  wholly  unconnected  with  the  transaction  in  ques- 
tion, the  accused  acted  the  part  of  an  honest,  or  even  lib- 
eral and  high-minded  man,  in  certain  transactions  with  B. 
and  C.  —  even  assuming  that  it  would  to  a  certain  extent 
render  improbable  the  supposition  of  his  having  acted 
with  felonious  dishonesty  toward  A.  —  is  too  remote  and 
insignificant  to  be  receivable  in  evidence :  the  inquiry 
should  be  as  to  his  general  character  among  those  who 
have  known  him,  with  a  view  of  showing  that  his  general 
reputation  for  honesty  is  such  as  to  render  unlikely  the 
conduct  imputed  to  him.  And  even  the  individual  opin- 
ion of  a  witness,  founded  on  his  own  personal  experience 
of  the  disposition  of  the  accused,  is  inadmissible,'  "  It 
frequently  occurs,  indeed,"  says  the  author  last  quoted, 
"that  witnesses,  after  speaking  to  the  general  opinion  of 
the  prisoner's  *character,  state  their  personal 
'-  -I  experience   and  opinion   of   his   honesty ;  but 

when  this  statement  is  admitted,  it  is  rather  from  favor 
to  the  prisoner  than  strictly  as  evidence  of  general  char- 
acter.'" 

May  he  contradicted — But  not  encountered  hy  proof  of 
particular  acts — JExceptions. 

§  261.  Whenever  it  is  allowable  to  impeach  the  char- 
acter of  a  party,  it  is  competent  to  the  other  side  to  give 
evidence  to  contradict  the  evidence  adduced.'  And  al- 
though, in  a  criminal  prosecution,  evidence  cannot  in  the 
first  instance  be  given  to  show  that  the  accused  has  borne 
a  bad  character,  still,  if  he  sets  up  his  character  as  an 

'  R.  V.  JRowton,  34  L.  J. ,  M.  C.  57  ;  1  Leigh  &  C.  520  ;  by  eleven  j  udges  against 
two. 

•'  Phill.  &  Am.  Ev.  491 ;  1  Phill.  Ev.  506,  10th  Ed. 

'  R.  V.  Murphy,  19  Ho.  St.  Tr.  734 ;  B.  N.  P.  296  ;  R.  v.  Clarke,  3  Stark.  341; 
JDamfield  v.  Massey,  1  Camp.  460 ;  Dodd  v.  Norris,  8  Camp.  519. 
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answer  to  the  charge  against  him,  he  puts  it  in  issue,  and 
the  prosecutor  may  encounter  his  evidence  either  by  cross- 
examination  or  contrary  testimony.'  In  JR.  v.  Wood,'  the 
prisoner,  who  was  indicted  for  a  highway  robbery,  called 
a  witness,  who  deposed  to  having  known  him  for  years, 
during  which  time  he  had,  as  the  witness  said,  borne  a 
good  character.  On  cross-examination  it  was  proposed 
to  ask  the  witness  whether  he  had  not  heard  that  the 
prisoner  was  suspected  of  having  committed  a  robbery 
which  had  taken  place  in  the  neighborhood  some  years 
before.  This  was  objected  to  as  raising  a  collateral  issue ; 
but  Parke,  B.,  overruled  the  objection,  saying,  "  The  ques- 
tion is  not  whether  the  prisoner  was  guilty  of  that  rob- 
bery, but  whether  he  was  suspected  of  having  been  im- 
plicated in  it.  A  man's  character  is  made  up  of  a  number 
of  small  circumstances,  of  which  his  being  suspected  of 
misconduct  is  one."  The  question  was  accordingly  put, 
and  the  prisoner  convicted. 

*But,  as  it  is  not  competent  for  the  accused  p  *  „_„  -, 
to  shov^r  partictdar  acts  of  good  conduct,  the  ■-  ^ 

prosecutor  cannot  go  into  particular  cases  of  misconduct. 
Exceptions  to  this  rule  have  been  introduced  by  statute. 
The  6  <fe  7  WUl.  4,  c.  Ill,  enacts,  that  if  upon  tlie  trial 
of  any  person  for  any  subsequent /(?fo?iy  not  punishable 
with  death  he  shall  give  evidence  of  his  good  character, 
it  shall  be  lawful  in  answer  thereto  to  give  evidence  of 
his  conviction  for  a  previous  felony.  The  subsequent  act, 
14  &  15  Vict.  c.  19,  s.  9,  provided,  that  if,  upon  the 
trial  of  any  person  for  a  subsequent  offense,  such  person 

.    '  iJ.  V.  Bowton,  34  L.  J.,  M.  C.  57 ;  :!  Leigt  &  C.  530,  overruling  R.  v.  Burt, 
5  Cox,  Cr.  Gas.  384.     See,  alao,  3  Stark.   Ev.  304,  3rd  Ed.;  Bull.  N.  P.  296  ;  2 
Russ.  Cr.  786,  Brd  Ed. 
2  Kent  Sp.  Ab.  1841 ;  MS.,  and  5  Jurist,  225. 
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sliould  give  evidence  of  Ms  good  character,  it  should  be 
lawful  for  the  prosecutor,  in  answer  thereto,  to  give  evi- 
dence of  the  conviction  of  such  person  for  a  previous 
offense  or  offenses.  This  statute  was  repealed  by  24  & 
25  Vict.  c.  95 ;  and  its  provisions  have  been  re-enacted 
by  24  &  25  Vict.  c.  96,  s.  116,  as  to  larceny  and  similar 
offenses,  and  by  24  <fe  25  Vict.  c.  99,  s.  37,  as  to  offenses 
against  the  coin;  but  the  24  &  25  Vict.  c.  97,  relating  to 
malicious  injuries  to  property,  c.  98,  relating  to  forgery, 
and  c.  100,  relating  to  offenses  against  the  person,  contain 
no  similar  provision.  It  was  equally  within  the  14  &  15 
Vict.  c.  19,  s.  9,  whether  the  evidence  to  character  was 
given  by  witnesses  called  on  the  part  of  the  accused,  or 
extracted  by  cross-examination  from  witnesses  for  the 
prosecution.'  In  practice  we  seldom  see  evidence  ad- 
duced, to  rebut  evidence  as  to  character,  although  it  is 
apprehend'ed  that  the  interests  of  justice  would  be 
advanced  if  it  were  done  more  frequently. 

Witnesses  to  the  character  of  parties  treated  with  great 

indulgence. 
§  262.  'Witnesses  to  th*  characters  of  parties  are  in 
general  treated  with  great  indulgence — perhaps  too 
much.  Thus,  it  is  not  the  practice  of  the  bar  to  cross- 
examine  such  witnesses  unless  there  is  some  specific 
r  *  ^fio  1  *^^^^S®  '^'^  which  to  found  a  cross-examination," 
'-  -■  or  at  least  without  giving  notice  of  an  intention 

to  cross-examine  them  if  they  are  put  in  the  box ;  the 
judges  discourage  the  exercise  of  the  undoubted  right  of 
prosecuting  counsel  to  reply  on  their  testimony;'  and 

"  B.  V.  Shrimptmi,  3  Den.  C.  0.  319  ;  3  Car.  &  K.  378. 

•>  n.  V.  HodgMss,  7  C.  &  P.  398. 

'  R.  V.  Stannard,  7  C.  &  P.  673.  That  the  right  exists,  see  that  case,  and 
the  Resolutions  of  the  judges,  7  C.  &  P.  676,  Res.  4,  and  B.  v.  Whiting,  7  C.  & 
P.  771. 
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the  most  obvious  perjury  in  giving  false  characters  for 
honesty,  <fec.,  is  every  day  either  overlooked  or  dismissed 
with  a  slight  reprimand.  But  surely  this  is  mercy  out 
of  place.  If  mendacity  in  this  shape  is  not  to  be  dis- 
couraged, tribunals  will  naturally  be  induced  either  to 
look  on  all  character  evidence  with  suspicion,  or  to  attach 
little  wejght  to  it.  Now  there  are  many  cases  in  which 
the  most  innocent  man  has  no  answer  to  oppose  to  a 
criminal  charge  but  his  reputation;  and  to  deprive  this 
of  any  portion  of  the  weight  legitimately  due  to  it,  is  to 
rob  the  honest  and  upright  citizen  of  the  rightful  reward 
of  his  good  conduct.  In  this,  as  in  many  other  in- 
stances, the  old  legal  maxim  holds  good,  "  Minatur  inno- 
centes  qui  parcit  nocentibus." '  It  has  accordingly 
happened  that  judges,  knowing  from  experience  how 
little  weight  is  due  to  the  character  evidence  so  often 
received,  have  occasionally  told  juries  that  character 
evidence  is  not  to  be  taken  into  consideration  unless  a 
doubt  exists  on  the  other  evidence  —  a  position  perfectly 
true  iu  the  sense  that,  if,  on  the  facts,  the  jury  believe 
the  accused  guilty,  to  acquit  him  out  of  regard  for  his 
good  character  would  be  a  violation  of  their  oath ;  but 
utterly  false  and  illegal,  if  its  meaning  be,  that  character 
evidence  is  not  to  be  considered  until  the  guilt  or  inno- 
cence of  the  accused  is  first  determined  on  the  facts. 
The  use  of  character  evidence  is  to  assist  the  jury  in 
estimating  the  value  of  the  evidence  brought  against 
*the  accused;  and  we  cannot  dismiss  this  sub-  p  *  „ „.  -, 
ject  without  directing  attention  to  the  shrewd  ^  J 

observations  of  C.  J.  Holt : '  "  A  man  is  not  bom  a  knave ; 
there  must  be  time  to  make  him  so,  nor  is  he  presently 

'  4  Co.  45  a.     See  also  Jenk.  Cent.  3,  Cas.  54. 
«  B.  V.  Swensden,  14  Ho.  St.  Tr.  596. 
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discovered  after  he  becomes  one.     A  man  may  be  reputed 
ain  able  man  this  year,  and  yet  be  a  beggar  the  next." 

Evidence  to  the  charaoter  of  witnesses. 

§  263.  With  respect  to  the  character  of  witnesses.  The 
credihility  of  a  witness  is  always  in  issue ;  and  accordingly 
general  evidence  is  receivable,  to  show  that  the  character 
which  he  bears  is  such  that  he  is  unworthy  to  be  believed, 
even  when  upon  his  oath.'  But  evidence  of  particular 
facts,  or  particular  transactions,  cannot  be  received  for 
this  purpose ;  both  for  the  reasons  already  assigned,'  and 
also  because  it  would  raise  a  collateral  issue,  i.  e.,  an  issue 
foreign  to  that  which  the  tribunal  is  sitting  to  try.'  The 
witness  may  indeed  be  questioned  as  to  such  facts  or  trans- 
actions, but  he  is  not  always  bound  to  answer ;  and  if  he 
does,  the  party  questioning  must  take  his  answer  and 
cannot  call  evidence  to  contradict  it.'  (a)     A  change  in 

'  Beg.  V.' Brown,  L.  Rep.  1  C.  C.  70. 
«  §^5  256,  260,  361. 

3 13  Ho.  St.  Tr.  211  ;  16  Id.  246-7 ;  33  Id.  490-5  ;  B.  N.  P.  396 ;  Stark.  Ey. 
337-8,  4tli  Ed. ;  ij.  v.  Burke,  8  Cox,  Cr.  Cas.  44. 
i,  bk.  2,  pt.  1,  eh.  1. 


(a)  The  character  of  a  witness  may  be  discredited  by  showing  that  he  enter- 
tains hostile  feelings  toward  the  other  party,  but  the  hostility  must  be  shown 
by  some  act  or  words  of  the  witness  ;  the  mere  fact  that  a  state  of  things 
exists  between  them  likely  to  create  hostility  is  not  admissible  ;  State  d. 
Bilausky,  3  Minn.  246 ;  State  «.  Oscar,  7  Jones  (N.  C),  305  ;  McHugh  ®.  State, 
31  Ala.  317  ;  Rankin  ».  Crow,  19  111.  626 ;  State  v.  Montgomery,  28  Mo.  594 ; 
so  the  feeling  of  »  witness  against  the  cause  may  be  given,  even  where  there 
is  no  ill-feeling  against  the  party.     State  ■«.  Sam,  8  Jones  (N.  C),  150. 

So  it  is  always  competent  to  show  the  relationship  of  the  witness  to  the 
party  for  whom  he  testifies,  for  the  purpose  of  being  weighed  with  his  testi- 
mony and  determining  his  bias.  Carr  v.  Moore,  41  N.  H.  131  ;  Batdorf  s. 
Farmers'  National  Bank,  61  Penn.  St.  171. 

So  a  witness'  interest  in  a  suit  or  the  event  of  it,  whether  direct  orotherwisej 
may  be  shown,  as  that  he  has  an  immediate  interest  in  the  verdict,  is  bail  for 
the  costs,  or  has  a  suit  pending  in  his  own  favor,  involving  a  similar  question 
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the  law  on  this  subject  was  made  as  to  civil  cases,  by  tlie 
17  tk  18  Vict.  c.  125,  s.  25,  which  enacts,  "A  witness  in 
any  cause  may  be  questioned  as  to  whether  he  has  been 

against  the  same  party,  and  it  is  for  tlie  j  ury  to  say  how  far  this  interest  affects 
his  evidence,  and  whether  it,  to  any  extent,  creates  a  bias  that  renders  his 
evidence  in  any  measure  untruthful.  Gill  «.  Campbell,  24  Texas,  405;  Rob- 
bins  V.  Butler,  34  111.  387  ;  Floyd  v.  Wallace,  31  Ga.  688  ;  El  wood  v.  Western 
Union  Telegraph  Co.,  45  N.  Y.  549. 

The  foundation  for  impeachment  by  contradictory  statements  applies  to  the 
case  of  depositions  as  well  as  oral  evidence  on  the  stand,  and  if  a  party  allows 
a  deposition  to  be  taken  ex  parte,  or  neglects  to  lay  the  foundation  therefor  by 
the  requisite  cross-examination,  he  is  precluded  from  contradicting  the  witness 
by  statements  aliunde ;  Lightf oot  «.  People,  16  Mich,  507  ;  Matthews  v.  Dare, 
20  Md.  248  ;  Bobo  i>.  Bryson,  31  Ark.  387 ;  Striink  v.  Ochiltree,  15  Iowa,  177 ;  but 
a  contrary  rule  prevails  in  Vermont ;  and  also  as  to  parties  to  a  suit  who  testify 
in  their  own  behalf;  Knight  v.  House,  29  Md.  194 ;  so  a  witness  may  be  im- 
peached by  showing  that  he  has  sworn  differently  in  an  important  respect  in  a 
former  trial ;  Com.  «.  Mead,  12  Gray  (Mass.),  167 ;  Molyneaux  -o.  Collier,  80  Ga. 
731 ;  Chelsey  b.  Chelsey,  37  N.  H.  239;  or  that  he  has  made  different  statements 
out  of  court  from  what  he  testifies  to  on  the  stand  ;  Wrege  B.Westcott,  1  Vroom 
(N.  J.),  312  ;  Gaines  «.  Com.,  50  Penn.  St.  319  ;  Floyd  v.  Wallace,  31  Ga,  688  ; 
People  «.  Rabies,  29  Cal.  421;  Rice  v.  Cunningham,  id.  429  ;  but  the  statement 
must  be  essentially  conflicting ;  Hall  s .  Young,  37  N.  H.  134 ;  Gerrish  «.  Pike, 
36  id.  510 ;  and  must  be  material  to  the  issue  ;  State  «.  Thibeau,  30  Vt.  100 ; 
State  «.  Staley,  14  Minn.  105  ;  Gandalfo  e.  Appleton,  40  N.  Y.  533  ;  Bradford  «. 
Barclay,  39  Ala.  33 ;  Matthews  v.  Dare,  30  Md.  248 ;  Bobo  v.  Bryson,  21  Ark. 
387  ;  Strunk  v .  ©chiltree,  15  Iowa,  179 ;  so  it  is  competent  for  the  purpose  of 
impeaching  a  witness  to  show  a  statement  made  by  the  party  for  whom  he 
testifies,  that  the  witness  had  made  a  statement  essentially  different  from  that 
made  on  the  stand.    Allen  v.  Harrison,  30  Vt.  319. 

But  a  witness  cannot  be  impeached  in  any  of  these  modes  except  on  the. 
ground  of  hostility,  interest  or  relationship,  unless  he  is  first  examined  upon 
those  points,  for  he  may  admit  the  contradictory  statements  and  be  able  to 
satisfactorily  explain  them  ;  Rice  v.  Cunningham,  29  Cal.  429 ;  and  the  founda- 
tion must  be  laid  by  calling  his  attention  to  the  specific  facts,  including  time, 
place  and  names  of  the  persons,  and  the  occasion  when  the  contradictory  state- 
ments are  claimed  to  have  been  made.  People  d.  Garnett,  29  Cal.  632 ;  Root 
n.  Wood,  34  111.  283 ;  Gregory  ®.  Cheatham,  36  Mo.  165  ;  Runyan  «,  Price,  15 
Ohio  St.  1 ;  Pendleton  «.  Empire  Stone  Dressing  Co.,  15  N.  T.  13 ;  Stephens 
«.  People,  19  id.  549  ;  Sard  «.  Horsey,  5  Harr.  (Del.)  317  ;  Gaffney  «.  People,  50 
N.  Y.  423  ;  Walden  «.  Pinch,  70  Penn.  St.  460. 

A  witness  may  admit  that  he  has  sworn  differently,  or  that  he  has  made  con- 
tradictory statements  in  reference  to  the  matter  out  of  court,  and  yet  be  able 
to  explain  the  matter  satisfactorily  to  the  jury  as  that  he  testified  under  intimi- 
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convicted  of  any  felony  or  misdemeanor,  and,  upon  being 
so  questioned,  if  he  either  denies  the  fact,  or  refuses  to 
answer,  it  stall  be  lawful  for  the  opposite  party  to  prove 

dation,  or  that  lie  desired  to  acconiplisli  some  particular  end  ;  Tilton  v.  Bee- 
cher,  Brooklyn,  N.  Y.,  Circuit,  1875  :  or  in  any  way  tliat  satisfies  the  jury  that 
the  contradiction  does  not  arise  from  any  inherent  defect  in  the  witness'  moral 
character,  or  a  purpose  to  mislead  them  by  false  swearing.  The  jury  in  all 
cases  are  the  judges  of  the  weight  to  be  given  to  evidence  and  of  the  validity 
of  such  excuses. 

These  species  of  impeachments  are  extremely  unsatisfactory,  and  seldom 
result  beneficially  to  parties,  unless  the  misstatements  are  of  a  flagrant  char- 
acter and  such  as  satisfy  the  jury  that  the  witness  is  not  entitled  to  credit.  If 
his  appearance  upon  the  stand,  added  to  that  of  the  alleged  contradictory 
statements,  impresses  the  jury  unfavorably,  they  may  discredit  his  evidence ; 
but,  if  upon  the  other  hand  his  appearance  is  favorable,  and  he  tells  his  story 
with  an  air  of  sincerity  and  truth,  and  shows  no  disposition  to  prevaricate  or 
cover  up  the  truth,  the  jury  may,  as  they  generally  do,  give  his  evidence  upon 
the  stand  full  and  entire  credit. 

The  maxim, /fl^sM«  in  uno  falsus  _in  omnibus,  has  but  little  application  in 
these  modern  times,  Com.  b.  Billings,  97  Mass .  405,  except  to  willful  misstate- 
ments under  oath.  It  by  no  means  follows  that  because  a  witness  has  made 
one  false  statement,  all  his  statements  are  false,  and  jurors  are  left  to  give  to 
the  evidence  so  much  weight  as  they  deem  it  entitled  to  in  view  of  what  he 
has  sworn  to,  its  reasonableness  or  unreasonableness,  his  appearance  upon  the 
stand,  the  manner  in  which  his  evidence  was'given,  and  those  thousand  and  one 
other  matters  which  cannot  be  explained,  that  carry  conviction  or  incredulity 
to  the  mind  of  one  who  listens  to  the  story  of  another.  Indeed,  it  is  a  fact 
well  known,  that  a  witness  otherwise  entitled  to  credit,  often  fails  to  gain 
credit  with  a  jury  simply  because  his  manner  upon  the  stand  is  such  as  to 
strike  them  unfavorably,  and  it  is  recognized  as  one  of  the  modes  by  which 
the  evidence  of  a  witness  may  be  discredited.     Bankin  v.  Crow,  19  111.  636. 

The  maxim,  falaus  in  uno  falsus  in  omnibus,  should  only  be  applied  to  ■will- 
ful misstatements.  Express  Co.  ■».  Hutchins,  58  111.  44 ;  Pope  v.  Dodson,  id. 
366. 

The  rule  is  said  to  be  that  as  against  the  evidence  of  unimpeached  witnesses, 
unless  the  evidence  of  the  witnesses  impeached  is  corroborated,  it  is  error  for 
a  jury  to  find  a  verdict  upon  the  testimony  of  an  impeached  witness  ;  but  this 
rule  has  reference  more  to  witnesses  impeached  by  evidence  of  general  char- 
acter, or  who  are  shown  to  have  willfully  sworn  falsely  to  some  material  matter, 
than  these  special  impeachments;  and  even  then  the  rule  is  subject  to  an  excep- 
tion which  leaves  large  latitude  to  the  jury,  and  that  is,  that  they  may  predi- 
cate their  verdict  upon  the  evidence  of  the  impeached  witness  if  the  evidence 
of  the  unimpeached  witness  is  unreasonable,  unnatural,  improbable,  or  lie  has 
an  interest  in  the  suit,  or,  in  other  words,  which  is  the  real  substance  of  the 
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such  conviction;  and  a  certificate  containing  tlie  sub- 
stance and  effect  only  (omitting  the  formal  part)  of  the 
indictment  and  conviction  for  such  offense,  purporting 

rule,  if  the  jury  do  not  believe  it,  but  do  believe  the  evidence  of  the  witness 
who  stands  impeached.  Elwood  «.  West.  Union  Tel.  Co.,  45  N.  Y.  549  ;  War- 
ren D.  Haight,  62  Barb.  (N.  Y.)  490. 

The  rule  is  invariably  that  evidence  of  contradictory  statements  can  never 
be  given  in  impeachment  of  a  witness  unless  his  attention  is  first  called  to 
them  specifically  as  to  time,  place  and  person  involved  in  the  supposed  contra- 
diction ;  and  if  it  is  claimed  that  there  is  a  discrepancy  between  the  evidence 
then  given  and  his  evidence  on  a  former  trial,  or  in  a  deposition  or  affidavit 
made  in  the  cause,  or  in  any  writing,  the  discrepancy  must  first  be  called  to 
the  attention  of  the  witness  that  he  may  explain  it  if  he  can .  State  t>.  Col- 
lins, 32  Iowa,  36 ;  Gibbs  v.  Linabury,  23  Mich.  479  ;  Gaffney  v.  People,  50  N.Y. 
423 ;  Keerans  e.  Brown,  68  N.  C.  43  ;  Romertz  i>.  Bast  River  National  Bank,  49 
N.  Y.  577 ;  Lee  v.  Chadsey,  3  Abb.  (N.  Y.  App.)  43. 

The  ugual  practice  is  to  ask  the  witness  the  precise  question,  referring  to 
the  substance  of  the  contradiction,  the  person  to  whom  it  was  made,  and  the 
time  and  place  when  and  where  it  was  made.  Sloan  «.  N.Y.,  etc.,  R.  R.  Co.,  45 
N.  Y.  135. 

A  witness  may  of  course  be  contradicted  in  any  portion  of  his  evidence 
material  to  the  issue,  whether  given  in  chief  or  on  cross-examination  ;  but  a 
party  cannot,  on  cross-examination,  call  his  attention  to  new  and  collateral  mat- 
ter not  pertinent  to  the  issue,  and  then  introduce  evidence  to  contradict  him  in 
these  matters  with  the  purpose  of  affecting  his  credit.  But  as  to  any  matter 
relevant  to  the  issue,  he  may  be  thus  impeached  by  contradicting  him  as  to 
matter  developed  on  cross-examination.  Rosenwig  v.  People,  63  Barb.  (N.  Y.) 
635  ;  Crounse  «.  Fitch,  1  Abb.  (N.  Y.  App.)  475  ;  State  ii.  Elliott,  68  N.  C.  124; 
Green  v.  Rice,  33  N.  Y.  292. 

It  has  been  held  that  when  a  witness  denies  having  any  interest  in  the  suit 
it  is  proper  to  show  that  the  statement  is  false,  as  this  is  a  matter  which  goes 
to  the  credit  of  the  witness,  and  could  be  shown  even  if  the  question  had  not 
been  put  to  the  witness.     Gearey  v.  People,  33  Mich.  330'. 

In  order  to  impeach  a  witness  by  showing  that  he  has  made  statements  incon- 
sistent with  the  contents  of  a  written  document,  the  document  itself  must  be 
produced.    Pratt  v.  Norton,  2  Hun  (N.  Y.),  517. 

There  may  be  instances  where  the  answer  of  a  witness,  although  indicating 
a  want  of  recollection  or  a  desire  to  conceal  the  truth,  is  yet  given  in  such  a 
way  as  to  prevent  the  introduction  of  impeaching  evidence  ;  as  in  answer  to  an 
inquiry  whether  he  did  not  give  a  certain  version  of  the  matter  to  such  a  per- 
son, he  answers,  "  I  don't  remember,  I  may  have  done  so  ;  very  likely  I  did, 
but  if  I  did,  I  was  mistaken."  Under  such  an  answer  no  evidence  can  be  given 
to  show  contradictory  statements  made  out  of  court,  for  the  reason  that  the 
answer,  while  not  positively  admitting  the  making  of  such  a  statement,  is  yet 
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to  be  signed  by  the  clerk  of  the  court,  or  other  officer 

having  the  custody  of  the  records  of  the  court  where 

*the  offender  was  convicted,  or  by  the  deputy 
r  *  362  1  '  J  tr     J 

L  J  of  such  clerk  or  officer,  <fec.,  shall,  upon  proof  of 

so  far  an  admission  as  to  exclude  inculpatory  proof,  and  while  no  decided  case 
is  at  hand  as  authority,  yet  it  is  within  the  author's  experience  in  nid  priiis 
cases  tjiat  inculpatory  evidence  has  been  rejected  under  such  an  answer. 

Again,  in  all  cases,  in  order  to  admit  inculpatory  evidence,  the  statements 
sought  to  be  denied  must  be  positive  statements  of  facts,  and  not  a  mere  expres- 
sion of  an  opinion.  The  fact  that  a  witness  has  given  expression  to  an  opinion 
as  to  the  merits  of  an  action  inconsistent  with  his  evidence,  will  not  warrant  the 
introduction  of  evidence  of  the  expression  of  such  opinion  by  way  of  impeach- 
ment. Nute  v.  Nute,  40  N.  H.  60 ;  Holmes  v.  Anderson,  18  Barb.  (N.  Y.)  430; 
Elton  ®.  Larkin,  5  C.  &  P.  385, 

There  is  a  method  adopted  by  witnesses  very  often  of  blunting  the  edge  of 
impeachments  by  replying  to  questions  put  to  them  for  the  purpose  of  laying 
the  foundation  of  an  impeachment,  that  they  "  do  not  know,"  "  cannot  remem- 
ber," "have  no  recollection  of  it,"  "to  the  best  of  my  recollection  I  did  not," 
"  think  I  should  remember  if  I  had,"  and  a  multitude  of  other  similar  dodges, 
annoying  both  to  the  court  and  counsel,  but  against  which  there  is  no  specific 
relief.  But  in  all  such  cases,  the  party  has  a  right  to  introduce  the  evidence  of 
contradictory  statements  precisely  the  same  as  though  the  answer  had  been  a  flat 
denial.  The  rule  in  this  respect  was  laid  down  by  Parke,  B.,  in  Crowley  a.  Page, 
7  C.  &  P.  789.  In  that  case  the  controversy  arose  over  some  hay  delivered  to  the 
plaintiff  by  the  defendant,  and  which  the  plaintiff  claimed  was  not  good  hay, 
which  was  the  species  of  hay  the  contract  called  for.  The  plaintiff  having 
put  one  John  Beard  upon  the  stand,  who  swore  that  the  hay  was  not  good, 
the  defendant's  counsel  then  showed  him  a  paper  which  was  signed  by  the  wit. 
ness  and  others,  certifying  to  the  good  quality  of  the  hay,  which  he  admitted 
having  signed.  The  defendant's  counsel  then  asked  him  if  he  did  not  tell  the 
defendant,  in  the  presence  of  John  Burton,  that  the  hay  was  good,  and  he  stated 
that  he  did  not  recollect  saying  so  to  him.  The  plaintiff  objected  to  the  read- 
ing of  the  paper,  and  also  to  the  introduction  of  John  Burton  to  testify  as  to 
what  the  witness  had  said  to  him  in  reference  to  the  quality  of  the  hay. 
Parke,  B.,  said :  "If  the  witness  has  said  at  another  time  that  the  hay  was 
good,  you  may  give  evidence  that  he  said  so  ;  and  if  it  was  by  writing,  you 
may  read  the  document.  Mr.  Beard  said,  when  the  paper  was  shown  to  him, 
that  the  signature  was  his.  That  entitles  the  other  side  to  read  it.  If  it  con- 
tradicts his  evidence,  he  may  be  called  back  to  explain  it."  The  paper  was 
then  read  in  evidence,  and,  as  to  the  evidence  of  John  Burton,  the  court  said : 
"  He  ,(Jid  not  admit  it  and  he  did  not  deny  it.  Evidence  of  the  statements  of 
witnesses  on  other  occasions  relevant  to  the  matter  at  issue,  and  inconsistent 
with  the  testimony  given  by  them  on  the  trial,  is  always  admissible  iu  order  to 
62 
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tte  identity  of  the  person,  be  sufficient  evidence  of  tlie 
said  conviction,  witlidut  proof  of  the  signature  or  official 
character  of  the  person  appearing  to  have  signed  the 

impeacli  the  value  of  that  testimony ;  but  it  is  only  such  statements  as  are 
relevant  that  are  admissible,  and  in  order  to  lay  the  foundation  for  the  admis- 
sion of  such  contradictory  statements,  and  to  enable  the  witness  to  explain 
them,  and  as  I  conceive,  for  that  purpose  only,  the  witness  may  be  asked 
■whether  he  ever  said  what  is  suggested  to  him,  with  the  name  of  the  person  to 
whom,  or  in  whose  presence  he  is  supposed  to  have  said  it,  or  some  other  circum- 
stances sufficient  to  designate  the  particular  occasion.  If  the  witness,  on  cross- 
examination,  admits  the  conversation  imputed  to  him,  there  is  no  necessity  for 
giving  other  evidence  of  it,  hut  if  he  says  he  does  not  recollect,  that  is  not  an 
admission,  and  you  may  prove  that  the  witness  did  say  what  is  imputed,  always 
supposing  the  statement  to  be  relevant  to  the  matter  at  issue.  If  it  were  not 
so,  you  could  never  contradict  a  witness  who  said  he  could  not  remember." 

In  Martin  v.  Flanders,  35  N.  H.  195,  it  was  held,  that  where  a  witness,  in 
answer  to  a  question  as  to  whether  he  had  an  interest  in  the  suit,  answered  by 
saying  that  he  did  not  know  that  he  had  any  interest  in  the  suit,  it  was  held, 
that  evidence  might  be  admitted  showing  that  he  had  an  interest  and  its  extent. 
But  this  case  can  hardly  be  regarded  as  an  authority  upon  the  main  question, 
because  the  evidence  would  have  been  admissible  as  affecting  the  credit  of  the 
witness  without  any  such  inquiry,  but  the  court  placed  the  case  squarely  upon 
the  question  of  admissibility  by  way  of  impeachment.  So  where  a  witness,  in 
answer  to  such  inquiries,  answers,  "it  is  my  impression  I  did  not,"  or  "  I  think 
I  did  not,"  evidence  may  be  given  to  contradict  the  statements  he  has  made  in 
chief.  Hoyt  v.  Moulton,  25  N.  H.  195.  So  where  a  witness  in  reply  to  inquiries 
whether  he  has  not  made  statements  regarding  the  case  contradictory  of  those 
which  he  lias  testified  to  (naming  them),  answers  that  he  "  does  not  remember 
to  have  told  the  person  any  such  thing ;  thinks  he  never  had  any  conversation 
with  him  on  the  subject,"  it  was  held  that  it  might  be  proved  that  he  had  had 
such  a  conversation  with  the  person  named,  and  that  it  was  differerit  from  that 
testified  to  by  him ;  Sealey  v.  State,  1  Kelley  (Ga.),  313 ;  so  when  a  wit- 
ness was  asked  upon  cross-examination  if  he  had  not  made  certain  statements 
in  reference  to  the  case  to  certain  persons,  different  from  those  given  by  him 
on  the  stand,  he  answered  that  he  "  did  not  recollect, "  it  was  held  that  such 
statements  might  be  proved.  People  v.  Jackson,  3  Parker's  Or.  (N.  Y.)  590 ; 
see,  also,  Martin  «.  Famham,  25  N.  H.  195  ;  Nute  «.  Nute,  41  id.  60. 

In  Gregg  ■».  Jamison,  55  Penn.  St.  468,  it  was  held  that  a  witness  who,  in 
answer  to  an  inquiry  as  to  whether  he  had  not  made  a  statement  to  a  certain 
person  inconsistent  to  the  one  sworn  to  by  him,  said  that  he  did  not  remember 
whether  he  had  or  not,  might  be  impeached  by  showing  that  he  had,  the  court 
remarking  that,  "  unles.s  a  witness  making  such  replies  could  be  impeached  by 
showing  the  contradictory  statements  made  by  him,  he  could  always  turn  aside 
the  means  of  impeaching  him  by  alleging  a  want  of  memory." 
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same."     And  this  provision  has  since  been  extended  to 
criminal  cases  by  the  28  Vict.  c.  18;  ss.  1  and  6. 

So  in  Ray  v.  Bell,  24  111.  444,  it  was  held  that  where  a  witness  says  that  he  can- 
not recollect  whether  he  has  made  certain  contradictory  statements,  such  contra- 
dictory statements  may  be  proved.  Chapman  ■».  Coffin,  14  Gray  (Mass.),  454. 
But,  see  Mendenhall  v.  Banks,  16  Ind.  284,  where  a  different  rule  was  adopted. 

But  where  a  witness  gives  no  evidence  at  all  upon  the  point  to  which  his 
attention  is  called,  by  reason  of  his  inability  to  remember,  it  is  not  competent 
to  introduce  evidence  to  show  that  at  some  former  time  he  did  remember  or 
professed  to.  Again,  in  order  to  make  such  evidence  admissible  at  all,  it  must 
not  only  be  as  to  a  matter  which  is  vital  to  the  issue,  but  the  statement  pro- 
posed to  be  shown  must  be  so  clearly  different  from  that  given  by  the  witness 
as  to  indicate  that  upon  the  one  occasion  or  the  other  the  witness  has  repeated 
a  falsehood.  That  is,  the  variance  must  be  essential  and  vital  rather  than 
trifling  and  of  no  importance  in  determining  the  degree  of  credit  to  be  given 
to  the  statements  of  the  witness  under  the  obligations  of  an  oath.  Sorrelle  v. 
Craig,  9  Ala.  534 ;  McAteer  «.  Mullen,  2  Barr  (Penn.),  32 ;  State  v.  Reed,  60 
Me.  550. 

Thus,  in  State  v.  Reed,  ante,  the  prisoner  was  indicted  lor  murder,  and  upon 
his  trial  was  a  witness  in  his  own  behalf.  It  appeared  that  on  the  morning 
after  the  murder  his  hand  was  found  badly  injured,  and  the  explanation  that 
he  gave  of  the  injury  upon  the  stand  was,  that  "  he  hurt  it  in  a  fall  when  he 
was  getting  over  a  pair  of  bars  with  a  bunch  of  shingles  on  his  shoulder  that 
evening,  and  that  it  was  an  old  sprain  originally  received  in  a  quarrel  ten  or 
fifteen  years  before,  and  had  swollen  up  several  times." 

One  Vance  was  called  as  a  witness  for  the  defense  but  gave  no  evidence  in 
chief  upon  the  subject  ef  the  injury.  On  cross-examination  he  testified  as 
follows :  "  He  (the  prisoner)  told  me  what  he  said  to  Elder  Ray,  but  I  will  not 
tell  you  what  he  said  to  him,  because  I  cannot  state  positively  what  he  said  to 
him  ;  it  was  quite  a  while  ago. 

"Question.  Did  Reed  say  he  hurt  his  hand  jumping  over  a  pair  of  bars  after 
a  cow? 

"Answer.  He  was  talking  to  Mr.  Ray  ;  he  said  something  about  getting  over 
a  pair  of  bars,  but  whether  he  was  after  a  cow  or  not,  I  do  not  know. 

"  Question.  Did  you  tell  any  body  that  he  said  so  ? 

"Answer.  I  do  not  know  but  that  I  might  have  told  some  folks  so." 

The  State  then  called  one  Hale  as  a  witness,  who,  against  the  objection  of 
the  prisoner,  testified  that  he  saw  the  witness  Vance,  after  the  marder,  and 
that  he  told  him  that  he  (Vance)  saw  the  prisoner  the  morning  after  the  mur- 
aer,  and  that  he  (the  prisoner)  told  him  "  that  he  hurt  it  when  he  was  after  a 
cow,  that  he  fell  and  struck  it  upon  a  log  or  something." 

Elder  Ray  was  a  witness  for  the  State,  but  did  not  remember  that  the  pris- 
oner made  any  such  statement  to  him  in  Vance's  presence,  nor  was  there  any 


TO   WHAT   SUBJECTS   DIRECTED.  491 

Evidence  not  admissible  in  otw  point  of  view,  or  for  one 
purpose,  admissible  in  or  for  some  other — Evidence  not 
admissible  toprove  some  of  the  matters  in  question,  ad- 
missible to  prove  others  — Evidence  not  admissible  in 
the  first  instance  may  become  so  by  matter  subsequent — ■ 
Evidence  admissible  to  prove  subalternate  principal 
facts. 

§  264.  In  determining  the  relevancy  of  evidence  to  the 
matters  in  dispute  in  a  cause,  it  is  of  the  utmost  import- 
ance to  remember  that  the  question  is  whether  the  evi- 

evidence  except  that  of  Hale  to  establisli  any  suoli  fact.  The  prisoner  was 
convicted,  and  upon  appeal  the  judgment  was  unanimously  reversed  upon  the 
ground  that  the  evidence  of  Hale  was  improperly  admitted,  because  it  was  not 
called  for  under  the  statement  of  the  witness,  and  because  the  evidence  was 
not  contradictory.  Barrows,  J.,  in  delivering  the  judgment  of  the  court, 
among  other  things,  said  :  "  It  is  undoubtedly  true  that  our  rules  of  practice 
permit  counsel  who  expect  to  prove  an  independent  fact  hy  a  witness  called  by 
the  opposite  party  to  some  other  point,  to  call  out  that  fact  on  cross-examina- 
tion, and  in  case  of  failure,  through  the  false  or  erroneous  reply  of  the  wit- 
ness, whenever  the  fact  is  material  to  the  issue  to  prove  it  aliunde,  to  impeach 
and  nullify  the  witness'  statements  respecting  it  by  showing  any  contradictory 
or  conflicting  statements  made  hy  him.  *  *  *  But  evidence  of  what  the 
witness  has  said  is  admissible  only  to  invalidate  his  testimony,  and  is  not  com- 
petent as  substantive  evidence  of  the  fact  proposed  to  he  proved.  To  make  such 
statement  admissible,  the  witness  must  have  testified  to  something  that  requires 
to  be  impeacTied,  in  order  to  make  proof  of  the  fact,  and  mere  want  of  recollec- 
tion can  seldom,  if  ever,  be  of  that  character."  The  learned  judge  continues 
by  comparing  the  evidence  of  Vance  with  that  of  Hale,  showing  that  Hale's 
evidence  is  not  inconsistent  with  or  in  anywise  contradictory  of  the  evidence 
given  by  Vance,  and  that,  while  the  evidence  probably  did  prejudice  the  pris-  , 
oner's  case,  it  was  whoUy  irrelevant  and  of  no  value  whatever,  either  by  way 
of  impeachment  or  as  evidence  of  a  substantive  fact. 

So  in  Elton  v.  Larkins,  5  C.  &  P.  385,  a  witness  for  the  plaintifE  having 
given  material  evidence  in  his  favor,  was  asked  by  the  counsel  for  the  defend- 
ant if  he  had  not  on  a  certain  occasion  said  that  the  "  plaintiff  had  not  a  leg  to 
stand  on."  He  denied  that  he  had  ever  iriade  any  such  statement.  The  defend- 
ant then  proposed  to  call  a  witness  to  prove  that  he  had  said  so,  but  Tindal, 
C.  J. ,  rejected  the  evidence,  saying  :  "  It  seems  to  me  hardly  to  come  within 
the  rule  relating  to  matter  directly  connected  with  the  issue.    If  there  had 
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dence  offered  is  relevant  to  cmy  of  thein,—  a.B  evidence  not 
admissible  in  one  point  of  view  or  for  one  purpose,  may 
be  perfectly  admissible  in  some  other  point  of  view,  or 

been  any  contradiction  of  the  broker's  assertion  of  a  matter  of  fact,  as  to  whetlier 
lie  had  or  liad  not  made  the  communication,  it  might  have  been  received.  But 
this  is  only  a  contradiction  of  a  matter  of  judgment,  and  I  think  it  ought  not 
to  be  received." 

The  only  instance  in  which  impeaching  evidence  can  be  received  vrhen  it 
relates  merely  to  a  matter  of  judgment  or  opinion,  is  when  the  evidence  itself  is 
a  matter  of  opinion  or  judgment,  as  when  a.  person  is  testifying  as  an  expert 
and  his  evidence  is  dependent  on  his  naked  judgment  and  opinion,  as  when  it 
relates  to  the  value  of  property  or  the  character  of  work,  or  the  method  in 
which  a  particular  thing  should  have  been  done,  in  such  cases  it  is  competent 
to  show  that  the  witness  has  given  an  opinion  in  conflict  with  the  one  sworn 
to.     Daniels  e.  Conrad,  4  Leigh  (Va.),  401 ;  Sanderson  v.  Nashua,  44  N.  H.  473. 

A  witness  may  be  impeached  by  showing  his  general  character  for  trath  and 
veracity  to  be  bad,  without  any  notice  or  warning ;  but  not  as  to  specific  vices.  A 
man  may  not  be  prepared  at  all  times  to  defend  himself  against  them  ;  indeed, 
he  may  have  them,  and  yet  his  general  character,  his  reputation  for  truth  and 
probity,  may  be  preserved.  It  is  a  matter  of  common  experience,  common 
knowledge,  that  men  may  be  reckless  in  their  habits,  may  be  addicted  to 
numerous  vices,  and  yet,  through  them  all,  their"  reputation  for  truth  and 
veracity  is  preserved,  shining  out  from  this  moral  debris,  like  a  stray  diamoijd 
from  the  mire.  Every  person  is  bound  to  know  how  he  has  preserved  this 
element  of  his  character,  and  is  presumed  at  all  times  to  be  able  to  defend  it ; 
therefore,  it  may  be  attacked  at  any  time  and  without  notice.  Impeacliments 
of  this  character  go  to  the  general  reputation  of  the  witness,  and  are  made  by 
persons  having  knowledge  of  his  general  character  in  this  respect.  The  pre- 
sumption of  the  law  is  that  if  a  person's  general  reputation  is  that  of  a  truth- 
ful person,  he  is  entitled  to  credit ;  while,  if  his  general  reputation  is  bad  for 
truth  and  veracity,  or  is  not  on  a  par  with  that  of  men  in  general,  he  is  not 
entitled  to  credit.  This  species  of  impeachment  is  open  to  much  criticism, 
yet  it  exists  as  one  of  the  legal  methods  of  determining  the  value  of  the  evi- 
dence of  witnesses.  In  some  of  the  States  of  this  country,  and  in  England, 
they  go  a  step  further  and  take  the  opinion  of  the  impeaching  witnesses  as  to 
whether  they  would  believe  the  witness  under  oath.  No  particular  number  of 
witnesses  are  designated  as  sufficient  to  establish  this  species  of  impeachment" 
but  it  is,  of  course,  necessary  that  there  should  be  such  a  number  as  to  establish 
the  general  bad  reputation  of  the  witness  in  this  respect,  and  it  must  appear 
that  the  witnesses  called  are  acquainted  with  the  general  character  of  the  wit- 
ness in  this  respect  among  his  neighbors;  and  in  those  States  where  the 
question  as  to  whether  the  impeaching  witnesses  would  believe  him  under 
oath,  it  would  seem  that  they  must  also  be  acquainted  with  the  witness.  At 
all  events,  it  would  seem  that  they  must  also  be  acquainted  with  the  witness 
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for  some  otlier  purpose.  1.  Evidence  not  admissible  to 
prove  some  of  the  issues  or  matters  in  question,  may  be 
admissible  to  prove  others  —  evidence  not  admissible  in 

and  that  they  must  be  possessed  of  such  a  knowledge  of  his  general 
reputation  in  this  respect,  as  to  be  able  to  say  whether  it  is  up  to 
the  average  of  mankind ;  Kelly  «.  Proctor,  41  N.  H.  139  ;  Cook  v.  Hnnt, 
24  m.  535;  Woodman  «.  Churchill,  51  Me.  113 ;  Com.  «.  Lawler,  13  Allen 
(Mass.),  585  ;  and  persons  who  do  not  reside  in  the  town  where  the  wit- 
ness resides,  bat  who  were  sent  there  with  a  view  to  ascertaining  what  his 
reputation  was,  will  not  be  permitted  to  testify  as  to  the  result  of  his  inquiries. 
The  evidence  must  come  from  those  who  reside  there,  or  from  those  who  know 
the  witness  and  his  general  reputation ;  Reid  v.  Eeid,  2  Green  (N.  J.),  101 ;  nor 
can  opinions,  formed  after  the  litigation  commenced,  be  used  in  impeachment. 
The  reputation  must  be  one  that  existed  iefore  the  suit  was  brought';  Reid  v. 
Reid,  2  Green  (>?,  J.),  101 ;  witnesses  cannot  in  such  impeachments  be  ques- 
tioned as  to  specific  vices  or  acts  of  immorality,  or  matters  tending  to  affect  his 
credit,  but  must  be  confined  exclusively  to  the  general  character  of  the  witness 
as  a  man  of  truth,  and  his  evidence  must  be  predicated  upon  his  knowledge  of 
his  general  character  in  this  respect,  and  not  upon  his  own  private  opinion  or 
belief.     Ayers  v.  Duprey,  27  Tex.  593. 

Thus,  it  is  held  not  proper  to  ask  a  witness, on  such  an  impeachment,  whether 
the  person  sought  to  be  impeached  has  been  in  State's  prison;  Rathbonejj.  Ross, 
46  Barb.  (X.  Y.)  137 ;  or  as  to  her  character  for  chastity,  but  the  question  should 
go  to  the  general  moral  character ;  Kilburn  v.  Mullen,  33  Iowa,  498  ;  nor  whether 
she  has  not  borne  a  bastard  child.  Weathers  v.  Barksdale,  30  Ga.  888.  After 
evidence  going  to  the  general  impeachment  is  in,  the  other  side  may  call  wit- 
nesses to  sustain  the  reputation  of  the  witness  impeached.  Quinsigamond  Bank 
®.  Hobbs,  11  Gray  (Mass.),  251. 

The  fact  that  a  witness  has  been  thus  impeached  does  not  prevent  the  jury 
from  considering  his  evidence  and  giving  it  all  the  weight  to  which  it  is  intrin- 
sically entitled;  Adams  ■!)/ Adams,  2  Green  (N.  J.),  334;  audit  is  error' for  a 
court  to  charge  the  jury  that,  if  the  general  character  of  a  witness  Is  success- 
fully impeached,  they  are  bound  to  disregard  his  testimony.  The  testimony 
is  still  before  the  jury  subject  to  the  suspicion  cast  on  it  by  the  impeachment, 
but  the  jury  are  at  liberty  to  give  it  such  weight  as  it  is  intrinsically  entitled 
to.  Sharp  V.  State,  16  Ohio  St.  218.  Neither  the  credit  of  a  witness  or  party 
can  be  impeached  until  after  they  have  testified.  MuUin  ii.  Cottrell,  41  Misa. 
291. 

When  a  person's  character  is  attacked  in  any  of  the  modes,  except  by  general 
impeachment,  evidence  of  good  character  is  not  generally  admissible  by  way 
of  rebuttal ;  Boardman  v.  Woodman,  47  N.  H.  12 ;  Vernon  v.  Tucker,  30  Md. 
456;  Hannah  v.  McKillop,  49  Barb.  (jST.  T.)  843;  Pruitt  v.  Cox,  21  Ind.  15; 
otherwise,  however,  in  Indiana,  Harris  ®.  State,  30  Ind.  181 ;  Clark  v.  Bond,  39 
id.  555 ;  and  in  Maine,  Prentiss  v.  Robbins,  49  Me.  127 ;  and  in  North  Caro- 
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causa  may  be  most  valuable  as  evidence  extra  causam  ; 
and  evidence  not  receivable  either  in  proof  of  tlie  facts  in 
dispute,  or  to  test  the  credit  of  witnesses,  <fec.,  may  be  im- 

lina  when  the  nature  of  the  impeaching  evidence  is  calculated  to  degrade  the 
witness ;  State  i>.  Cherry,  63  N.  C.  473. 

Testimony  short  of  a  general  impeachment,  which  will  warrant  the  introduc- 
tion of  evidence  to  sustain  his  general  character  for  truth,  must  be  such  as 
tends  to  degrade  the  witness;  and  it  was  held  that,  where  a  witness  was 
inquired  of  whether  he  had  not  been  tried  for,  and  acquitted  of  a  crime  in 
another  State,  did  not  justify  the  introduction  of  such  proof,  because  there  was 
nothing  tending  to  degrade  the  witness,  as  the  mere  fact  of  his  being  tried  for 
a  crime  and  acquitted  showed  that  no  legal  guilt  of  the  crime  attached  to  him. 
Harrington  v.  Lincoln,  4  Gray  (Mass.),  563  ;  Frost  e.  McGarger,  39  Barb.  (N.  Y.) 
6t7 ;  Vance  e.  Vance,  2  Mete.  (Ky.)  581 ;  Chapman  ®.  Cooley,  13  Rich.  (S.  C.) 
654 ;  but  otherwise  in  Texas,  see  Burrell  v.  State,  18  Tex.  713 ;  neither  does 
evidence  that  the  witness  has  conspired  with  the  other  party  to  cheat  and 
defraud  the  other,  warrant  the  admission  of  evidence  of  general  good  char- 
acter ;  Heywood  v.  Beed,  4  Q-ray  (Mass.),  594 ;  nor  the  fact  that  indictments  for 
libel  are  pending  against  him  ;  Campbell  v.  State,  23  Ala.  44  ;  nor  the  fact  that 
he  is  contradicted  in  material  portions  of  his  evidence ;  Lenori  v.  Bishop,  4 
Duer  (N.  Y.),  420 ;  nor  that  he  is  of  intemperate  habits ;  Hoitt  v.  Moulton, 
1  Foster  (N.  H.),  586 ;  nor  is  evidence  admissible  to  show  that  the  witness  is 
regarded  as  a  notoriously  bad  character,  that  he  is  esteeined  a  horse  thief,  and 
that  he  is  unworthy  of  belief,  and  has  recently  been  under  arrest  for  a  crime 
in  another  State  or  county ;  State  v.  Sater,  8  Clarke  (Iowa),  420  ;  and  generally, 
a  witness'  character  cannot  be  attacked  by  particular  acts  of  immorality ; 
Macdonald  b.  Garrison,  3  Hilt.  (N.  Y.  C.  P.)  510 ;  Boon  v.  Weatherhead,  33 
Tex.  675;  Crabtree  i>.  Kile,  31  111.  180;  Kitchingman  «.  State,  6  Wis.  436; 
Nugent  V.  State,  18  Ala.  521  ;  People  v.  Gay,  7  N.  Y.  378  ;  but  on  the  trial  of 
'an  action  of  slander,  the  court  may,  in  its  discretion,  permit  the  plaintiff  to 
introduce  evidence  of  his  good  character,  even  though  unassailed,  except  by 
the  charge  upon  which  the  action  is  predicated.  The  reason  for  this  is,  that 
such  evidence  has  an  important  bearing  upon  the  question  of  damages. 
Shroyer  «.  Miller,  3  W.  Va.  158.  So  it  is  always  competent  for  the  party,  whose 
witness  is  claimed  to  have  made  conflicting  statements  out  of  court,  to  corrobo- 
rate him  in  any  matter  material  to  the  issue,  but  it  is  not  competent  to  introduce 
corroboratory  proof  as  to  immaterial  or  irrelevant  matters.  Frazer  v.  People, 
54  Barb.  (N.  Y.)  306.  Thus  it  is  not  competent  to  show  that  the  witness  has 
told  to  others  the  same  story  as  testified  to  by  him ;  State  v.  Vincent,  24  Iowa, 
570 ;  Com.  «.  Jenkins,  10  Gray  (Mass.),  485  ;  Com.  v.  Casey,  3  Brewat.  (Peun.) 
404 ;  Butler  «.  Truslow,  55  Barb.  (N.  Y.)  293 ;  United  States  v.  Holmes,  1  CliflF. 
(TJ.  S.  C.  C.)  98 ;  Boyd  v.  Bank,  25  Iowa,  355  ;  Judd  v.  Brentwood,  46  N.  H.  430  ;  but 
see  State  v.  Dennin,  82  Vt.  158,  where  a  different  rule  was  adopted.  But  in 
Eeed  v.  Spaulding,  42  N.  H.  114,  which,  so  far  as  the  question  of  the  admissi- 
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portant  as  showing  the  amount  of  damage  sustained  by  a 
plaintiflE,  &c.  2.  Evidence  not  admissible  in  the  first  in- 
stance may  become  so  by  matter  subsequent.     Thus,  in  a 

bility  of  the  evidence  was  concerned,  was  identical  with  State  v.  Dennin,  such 
evidence  was  held  inadmissible.  See,  also.  People  ■».  Schweitzer,  23  Mich.  301, 
where  it  Is  held  that  evidence  of  a  distinct  offense,  though  it  tends  to  cor- 
roborate the  impeached  witness,  cannot  be  given. 

In  those  States  where  the  mode  of  impeachment  is  by  inquiry  of  the  wit- 
ness whether  he  would  believe  the  witness  sought  to  be  impeached  under  oath, 
the  usual  course  pursued  is  first  to  inquire  of  the  impeaching  witness  as  to 
his  acquaintance  with  him,  as  to  what  his  reputation  is  in  the  neighborhood 
where  he  resides,  for  truth  and  veracity,  and  then,  whether  the  witness  would, 
from  his  knowledge  of  his  general  reputation,  believe  him  under  oath. 
Knight  V.  House,  39  Md.  194 ;  Boyle's  Executors  v.  Kreitzer,  46  Penn.  St.  465. 

It  is  not  sufficient  for  a  witness  to  swear  that  he  would  not  believe  the  wit- 
ness under  oath.  He  must  first  swear  that  the  general  character  of  the  witness 
is  bad,  and  that  from  what  he  linows  of  that,  he  would  not  believe  the  witness 
on  his  oath  ;  King  v.  Ruckman,  20  N.  J.  316  ;  and  this  must  be  upon  his  own 
knowledge  of  the  witness'  reputation.  Lyman  v.  Philadelphia,  56  Penn.  St. 
488. 

It  is  not  essential  to  a  successful  impeachment  that  the  witness  should  swear 
that  he  would  not  believe  him  under  oath  ;  People  «.  Lester,  35  Cal.  553  ;  a 
witness  who  testifies  from  his  own  knowledge  of  the  witness,  and  does  not 
show  that  he  has  any  knowledge  as  to  what  the  witness'  general  reputation  is, 
is  wholly  incompetent  as  an  impeaching  witness  and  cannot  be  admitted  to 
testify.     Ayres  i>.  Duprey,  27  Tex.  593. 

It  is  always  competent  for  the  party  whose  witness  is  sought  to  be  impeached, 
to  cross-examine  the  impeaching  witnesses  fully  as  to  their  knowledge  of  the 
general  character  of  the  witness  sought  to  be  impeached,  whom  they  have  heard 
call  his  reputation  in  question,  what  the  state  of  feeling  is  between  the  wit- 
ness and  the  one  as  to  whose  character  he  is  called,  and,  generally,  to  put  any 
inquiry  that  tends  to  test  his  knowledge  of  the  witness'  character,  his  feelings 
toward  him,  his  bias,  interest,  relationship,  or  any  thing  that  tends  to  show 
prejudice,  want  of  information,  malice  or  ill-feeling.  Ballard  «.  Lambert,  40 
Ala.  204. 

In  Kentucky,  where  impeachments  are  by  showing  general  infirmity  of  moral 
character,  it  is  held  that  special  acts  of  the  witness,  as  that  he  has  been  pros- 
ecuted for  perjury  or  engaged  in  any  immoral,  or  unlawful  enterprise,  is  not 
admissible,  but  that  the  evidence  must  be  confined  to  the  general  reputation 
of  the  witness  and  must  come  from  those  who  know  what  that  general  repu- 
tation is.     Taylor  v.  Com.,  3  Bush  (Ky.),  508. 

In  Kansas  it  is  held  that  the  impeaching  evidence  must  be  confined  to  the 
reputation  of  the  witness  for  truth  and  veracity,  and  that  his  genera;  charac- 
ter cannot  be  inquired  into.     Taylor  v.  Clendenning,  4  Kan.  534. 
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suit  between  A.  and  B.,  the  acts  or  declarations  of  C.  are 
prim^  facie  not  evidence  against  B.,  and  ought  to  be  re- 
jected ;  but  if  it  be  shown  that  C.  was  the  lawfully  con- 

In  criminal  cases  the  prosecu*ion  will  not  be  allowed  to  introduce  evidence 
of  the  general  bad  character  of  the  prisoner  unless  the  prisoner,  as  he  may  do, 
introduces  evidence  of  his  former  good  character,  in  which  case  the  prosecu- 
tion may  show  the  bad  character  of  the  respondent  in  rebuttal.  Griffin  v. 
State,  14  Ohio  St.  55 ;  Johnson  ®.  State,  21  Ind.  329. 

Not  only  may  the  evidence  of  a  witness  be  discredited  by  showing  that  he 
has  made  contradictory  statements,  but  also,  if  he  has  before  testified  in  the 
cause,  and  upon  the  last  occasion  testifies  to  material  facts  that  were  not 
sworn  to  by  him  before,  this  fact  may  be  shown  to  affect  his  credibility.  For, 
it  cannot  be  claimed  that  the  evidence  of  a  witness  is  free  from  suspicion,  when 
■  he,  upon  a  former  occasion,  has  omitted  to  testify  to  material  facts,  which  he 
subsequently  claims  to  remember.  It  is  not  necessarily  the  case  that  the  last 
evidence  is  false  because  not  given  before  ;  but,  unless  fairly  explained,  it  fur- 
nishes just  ground  for  suspicion  that  the  evidence  is.  not  wholly  true ;  Briggs 
V.  Taylor,  35  Vt.  57 ;  Travis  v.  Brown,  43  Penn.  St.  9 ;  so  where  a  party  on  a 
former  trial,  through  his  counsel,  claimed  to  defend  the  suit  upon  grounds 
entirely  inconsistent  with  his  present  testimony,  this  may  be  given  in  evidence 
to  discredit  his  evidence  ;  Noy  o.  Merrian,  35  Vt.  438 ;  but  in  order  to  show  what 
the  witness  testified  to  on  a  former  trial,  neither  the  minutes  of  counsel,  or  of 
the  judge,  or  the  report  of  evidence  talien,  though  signed  by  the  presiding 
judge,  are  competent.  It  must  be  proved  by  the  testimony  of  witnesses  present 
at  the  trial  who  were  in  a  situation  to  know  what  was  sworn  to,  and  who  will 
swear  that  they  do  know;  Webster  v.  Cal'den,  55  Me.  165;  but  if  the  counsel, 
judge,  or  person  taking  minutes  of  testimony  at  a  former  trial,  undertakes  to 
swear  what  evidence  was  then  given,  his  minutes  may  be  used  as  evidence  to 
show  that  his  recollection  is  not  in  accordance  with  them.  Lanha-m  ®.  Com.,  3 
Bush  (Ky.),  538.  Indeed,  it  is  always  competent  for  a  party  against  whom  a 
party  has  testified  to  show  any  thing  that  afEects  his  credit,  whether  by  con- 
flicting statements  made  out  of  court,  bias,  ill  feeling,  relationship,  interest,  or 
any  thing  which  tends  to  show  that  the  witness  is  not  entitled  to  full  credit ; 
Batdorffi).  Farmers'  National  Bank,  61  Penn.  St.  179  ;  Hutchinson  v.  Wheeler, 
35  Vt.  830;  O'Neill  v.  Lowell,  6  Allen  (Mass.).  110;  New  Portland  v.  Kingfield, 
55  Me.  173 ;  Ellsworth  v.  Potter,  41  Vt.  685  ;  and  if  a  party,  in  the  cross- 
examination  of  his  adversary's  witness,  calls  out  matter  material  to  the 
issue  which  does  not  grow  out  of  the  examination-in-chief,  he  is  not  thereby 
concluded  by  the  evidence,  but  may  introduce  evidence  to  contradict  it ;  Frank 
V.  Manny,  2  Daly  (N.  Y.  C.  P.),  93  ;  but  see  Carpenter  v.  Ward,  30  N.  Y.  243,  as 
to  collateral  matters.  In  that  case  it  is  held  that  an  adversary  cannot  draw 
out  testimony  as  to  collateral  matters,  and  then  introduce  evidence  to  contra- 
dict him  upon  them,  unless  the  collateral  matters  were  drawn  out  by  the 
adverse  counsel.    As  to  all  such  collateral  matters  drawn  out  by  his  questions, 
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stituted  agent  of  B.,  either  generally,  or  witli  respect  to 
the  special  matters  in  question,  his  acts  or  declarations 
become    evidence   against   his   principal.     So  a  litigant 

he  is  concluded  by  the  answers  given  by  the  witness,  but  as  to  material  mat- 
ters be  is  not  concluded;  Chapman  v.  Brooks,  31  N.  Y.  75 ;  and  see  Fairchild 
V.  Bascomb,  35  Vt.  398,  where  it  is  held  that  a  person  is  concluded  by  materia] 
matter  called  out  on  the  cross-examination  of  an  adversary's  witness. 

In  laying  the  foundation  for  the  impeachment  of  a  witness  by  contradictory 
statements  made  out  of  court,  the  witness'  attention  must  be  called  to  the  per- 
son, time  and  place  with  reasonable  certainty,  so  that  he  can  identify  the  occa- 
sion, but  the  exact  occasion  is  not  necessary  ;  Bennett  13.  O'Bryne,  33  Ind.  604  ; 
neither  need  the  question  be  put  in  the  exact  form  put  to  the  impeaching  wit- 
ness, nor  embody  the  exact  statement,  but  must  be  such  as  to  call  the  witness' 
attention  to  the  particular  occasion  and  statement.  Day  v.  Stickney,  14  Allen 
(Mass.),  255.  In  Higgins  v.  Carlton,  28  Md.  115,  it  was  held  that,  where  a  wit- 
ness was  simply  inquired  of  generally,  whether  she  had  not  had  a  certain  con- 
versation with  another  witness,  without  calling  her  attention  to  the  time,  place 
or  attendant  circumstances,  no  sufficient  foundation  was  laid  for  the  introduc- 
tion of  impeaching  evidence.  If  a  party  desires  to  contradict  a  witne.ss  by  a 
deposition  given  by  him  in  the  case,  he  must  lay  the  foundation  therefor  by 
inquiring  of  him  in  reference  to  such  statements,  otherwise  he  is  precluded 
from  introducing  the  deposition ;  Bradford  •«.  Barclay,  37  Ala.  33;  the  same 
rule  also  applies  to  letters  where  the  witness  admits  what  he  has  written 
so  far  as  they  are  read  to  him :  Bigler  v.  Plickinger,  55  Penn.  St.  279 ;  nor 
is  it  competent  to  sustain  a  witness  by  the  cumulation  of  evidence  on  an 
immaterial  point ;  Schuchardt  «.  Allen,  1  Wallace  (U.  S.),  359  ;  but,  of  course, 
a  party  may  introduce  any  evidence  material  to  the  issue  with  that  view  and 
purpose. 

Evidence  of  an  expert  may  be  contradicted  by  showing  that  at  another  time 
he  gave  a  diiferent  opinion.  Sanderson  v.  Nashua,  44  N.  H.  492.  Evidence  to 
be  admissible  must  show  a  contradiction.  If  it  can  be  construed  so  as  to  sus- 
tain the  statement  of  the  witness,  it  will  be,  although  the  statement  is  differ- 
ent ;  Hine  v.  Pomeroy,  39  Vt.  31 1 ;  Hall  v.  Simmons,  24  Texas,  227  ;  and  it  must 
be  of  some/aci  stated,  and  not  a  mere  comment  upon  the  subject  that  indicates 
a  general  want  of  veracity.     Hall  «.  Young,  37  N.  H.  134. 

The  immoral  character  of  a  witness  does  not  necessarily  destroy  his  testi- 
mony, but  is  to  be  taken  into  account  by  the  jury  in  determining  the  degree  of 
weight  they  will  give  his  evidence.  Jones  v.  State,  13  Tex.  168.  Thus  in  some 
States  it  is  held  that  It  may  be  shown  that  a  woman  is  a  prostitute,  not  by  spe- 
cial acts,  but  by  proof  of  her  general  character  in  that  respect,  and  this  fact  may 
be  weighed  by  the  jury  in  determining,  in  view  of  her  evidence,  its  reasonable- 
ness or  unreasonableness,  how  much  credit  they  will  give  her  evidence.  Jones 
«.  State,  ante. 

In  California,  Massachusetts,  New  York,  evidence  of  bad  character  is  not 

63 
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party  may,  by  his  mode  of  conducting  his  case,  render 
that  evidence  for  his  adversary  which  otherwise  would 
not   be   so.     Thus,   although   a   man's    own   verbal   or 

admissible  to  discredit  a  witness.  The  inquiries  must  be  directed  to  general 
bad  character.  People  v.  Yslas,  27  Cal.  630;  Com.  «.  Churchill,  11  Mete. 
(Mass.)  536  ;  Shepherd  s.  Parker,  36  N.  Y.  517  ;  Ford  v.  Jones,  63  Barb.  (N.  Y.) 
484.  So  it  has  been  held  that  it  may  be  shown,  in  an  action  on  a  note  given  in 
settlement  of  a  charge  of  rape,  that  a  married  woman  was  in  the  habit  of  hang- 
ing out  signals  to  the  defendant  to  come  to  her,  as  affecting  her  credit.  Shep- 
herd V.  Parker,  36  N.  Y.  517.  So  the  fact  that  a  witness  has  been  arrested  for 
a  crime  may  be  shown  by  inquiries  put  to  him. 

The  rule  in  reference  to  speciaZ  impeachments,  or  impeachments  by  showing 
that  a  witness  is  bad  in  a  particular  respect,  is  confined  exclusively  to 
cases  where  the  character  of  the  person  is  in  question  in  respect  to  that  matter  ; 
a^  in  an  action  for  assault  and  battery,  slander,  libel,  criminal  conversation, 
seduction,  etc.,  etc.,  the  character  of  the  party  who  put  him  or  herself  upon 
the  stand  may  be  attacked  in  that  particular  respect.  Thus  in  Ford  v.  Jones, 
63  Barb.  (N.  Y.)  484,  the  plaintiff  brought  an  action  against  the  defendant  for 
an  indecent  assault  upon  her,  and  set  up  in  aggravation  that  the  defendant 
took  improper  liberties  with  her  person.  The  defendant  offered  to  prove  by 
two  witnesses  whom  he  offered,  that  the  defendant  was  unchaste,  and  on  par- 
ticular occasions  had  been  guilty  of  acts  of  lewdness.  The  evidence  was  rejected, 
and  upon  appeal  to  the  general  term  the  judgment  of  the  lower  court  was 
reversed  and  the  evidence  held  admissible.  Potter,  J.,  in  a  very  able  opinion 
reviewed  the  authorities  and  showed  the  admissibility  of  the  evidence  in  such 
cases.  See  Vary  v.  Watkins,  7  C.  &  P.  308  ;  People  v.  Abbott,  19  Wend.  (N.  Y.) 
198 ;  Bracey  v.  Kibbe,  31  Barb.  (N.  Y.)  276 ;  Smith  «.  Milburn,  17  Iowa,  30 ; 
People  V.  Benson,  6  Cal.  231 ;  Rex  v.  Barker,  3  C.  &  P.  589  ;  Beg.  ».  Martin,  6 
C.  &  P.  562  ;  Carpenter  «.  Wall,  11  Ad.  &  El.  803. 

"I  take  the  rule  to  be,"  gaid  Potter,  J.,  in  the  case  of  Ford  v.  Jones,  "that 
where  character  is  directly  in  issue,  specific  acta  may  be  proved ;  but  where 
the  issue  is  collateral,  as  upon  the  credibility  of  a  witness,  the  proof  must  be 
confined  to  general  reputation." 

A  party  cannot  be  permitted  to  contradict  his  own  witness  by  showing  that 
he  has  made  statements  out  of  court  inconsistent  with  those  sworn  to  by  him ; 
but  he  may  introduce  independent  evidence  conflicting  with  that  given  by  him, 
but  not  to  impeach  the  witness.  Adams  v.  Wheeler,  97  Mass.  67  ;  Stearns  v. 
Merchants'  Bank,  58  Penn.  St.  490 ;  Piatt  v.  Thorn,  8  Bosw.  (N.  Y.  Sup.  Ct.)  574 ; 
Norwood  V.  Kenfield,  30  Cal.  393 ;  Thorn  v.  Moore,  31  Iowa,  385  ;  Rockwood  v. 
Poundstone,  38  111.  199 ;  Olmsted  v.  Winsted  Bank,  33  Conn,  278 ;  Whitney  d. 
Eastern  R.  R.  Co.,  9  Allen  (Mass.),  364. 

In  People  v.  Sheehan,  49  Barb.  (N.  Y.)  317,  the  court  held  that,  while  a  party 
is  precluded  from  impeaching  the  character  of  his  own  witness  or  discrediting 
him  by  evidence  of  general  bad  character,  or  from  asserting  or  presenting  one 
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written  statement  cannot  be  used  as  evidence  for  Mm, 
yet  if  his  adversary  puts  such  a  statement  in  evidence 
against  Mm,  lie  is  entitled  to  liave  tlie  whole  read,  and 

state  of  facts  as  true,  and  afterward  proving  to  the  court  that  his  prior  evi- 
dence was  untrue,  yet,  where  a  witness  has  given  evidence  against  the  side  to 
support  which  he  was  called,  and  the  court  can  see  good  grounds  for  appre- 
hending that  the  witness  has  testified  under  a  mistake  as  to  the  facts,  or  with 
intentional  falsehood,  and  there  is  no  bad  faith  on  the  part  of  the  party  calling 
him,  he  will  be  allowed  to  give  evidence  explaining,  or  even  to  contradict  his 
3wn  witness. 

A.  rule  similar  to  the  above  wag  adopted  in  the  case  of  Thornton's  Ex'rs  «. 
Thornton's  Heirs,  39  Vt.  123,  and  is  certainly  a  just  one;  and,  also,  see  Coles 
■0.  Coles,  Law  Rep.,  IP.  &  D.  138,  where  it  was  held  that,  where  an  attesting 
witness  to  a  will  was  called,  and  he  gave  evidence  against  the  will,  that 
the  proponents  might  show  the  animus  of  the  witness  to  discredit  his  evidence 
against  the  will. 

The  right  of  a  party  to  establish  an  independent  fact,  different  from  that 
sworn  to  by  his  witness,  is  generally  recognized,  and  does  not  at  all  vitiate 
against  the  rule  that  a  party  cannot  contradict  or  impeach  his  own  witness. 
What  is  intended  by  the  rule  is,  not  that  a  party  may  not  establish  an  inde- 
pendent fact  different  from  that  given  by  the  witness,  but  that  he  shall  not 
introduce  witnesses  to  show  that  the  witness  has  made  different  statements  of 
the  matter,  or  otherwise  disparage  his  credit.  Brolley  v.  Lapham,  14  Gray, 
294 ;  Bradford  v.  Bush,  10  Ala.  386 ;  Shelton  v.  Hampton,  6  Ired.  (N.  C.)  216  ; 
Brown  v.  Osgood,  25  Me.  505  ;  Com.  v.  Starkweather,  10  Cush.  (Mass.)  59  ; 
Machine  Co.  ■«.  Walker,  3  Foster  (N.  H.),  457 ;  Palmer  v.  Trower,  14  Eng.  Law 
&  Eq.  417 ;  and  this  rule  applies  to  a  case  where  a  party  calls  the  opposite 
party  as  a  witness.  Pickard  v.  Collins,  33  Barb.  (N.  T.)  444.  In  Kentucky 
both  methods  are  allowed.  Champ  v.  Com.,  3  Mete.  (Ky.)  17 ;  or  he  may  show 
that  his  witness  is  mistaken.  Wolfe  D.  Hauver,  1  Gill  (Md.),  84  ;  and  this  ex- 
tends even  to  cases  where  the  party  is  not  surprised  by  the  evidence  of  his 
witness.  Thus,  he  may  disprove  a  statement  made  by  him  in  a  deposition 
read  by  the  party  on  trial,  although  he  was  present  at  the  taking  and  knew 
what  the  witness  swore  to.  Brown  v.  Osgood,  ante.  The  reason  for  this  rule 
is,  that  every  inducement  should  be  held  out  to  a  witness  to  heed  the  obliga- 
tions of  an  oath,  and  if  a  party,  relying  upon  statements  made  by  him  out  of 
court,  puts  him  upon  the  stand,  he  is  estopped  from  showing  different  state- 
ments made  by  him,  because  such  proof  does  not  establish  a  substantive  fact, 
and  the  court  will  presume  that  the  witness  has,  in  his  sworn  version  of  the 
story,  given  what  he  regards  as  the  true  one ;  but  the  party  may  introduce 
proof  of  a  different  state  of  facts  than  that  sworn  to  by  the  witness,  because 
such  evidence  goes,  not  to  the  impeachment  of  the  witness,  but  to  sustain  a 
substantive  fact  material  to  the  issue.     Greenough  v.  Eccles,  5  C.  B.  (N.  S.)  786. 

These  are  all  matters  that  go  to  cast  suspicion  upon  the  evidence  of  a  wit- 
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the  jury  may  estimate  the  probability  of  any  part  of  it 

*wliic]i  makes  in  his  favor.     3.  Evidence  may 
r     363  1  •     ■ 

L  -'be  admissible  to  prove  a  subalternate  prmcipal 

ness,  and  to  induce  caution  on  the  part  of  the  jury  in  giving  it  weight,  rather 
than  as  proof  that  the  evidence  is  not  to  be  credited  at  all.  There  are  a  multi- 
tude of  things  that  enable  a  jury  to  determine  how  far  such  proof  should  be 
credited,  principal  among  which  is  the  appearance  of  the  witness  on  the  stand, 
the  manner  in  which  it  was  given,  and  its  reasonableness  or  unreasonableness 
in  view  of  the  condition  of  the  parties  and  the  circumstances  to  which  it  relates. 
It  is  often  the  case  that  a  jury  give  full  credit  to  the  evidence  of  an  impeached 
witness,  against  the  evidence  of  one  whose  character  has  not  been  touched. 
They  find  in  the  evidence  intrinsic  evidence  of  its  truth ;  it  is  reasonable  ;  it 
is  probable  ;  in  a  word,  it  convinces  the  minds  of  the  jury,  which  is  the  object 
of  all  evidence.  When  a  court  or  j  ury ,  by  those  means  which  cannot  be  regu- 
lated by  arbitrary  rules,  find  their  minds  inclined  to  credit  evidence  on  the 
one  side,  against  that  on  the  other,  no  matter  from  what  source  it  comes,  it  is 
generally  safe  to  follow  the  promptings  of  the  mind,  and  is  the  surest  guide 
to  truth. 

The  liability  of  men  to  be  mistaken  in  what  they  hear  as  well  as  in  what  they 
see;  the  inability  of  any  two  witnesses,  generally,  who  swear  to  the  same  con- 
tradiction, to  agree  as  to  the  language  used  ;  the  fact  that  people  swearing  to 
such  contradictions  generally  become  witnesses  because  of  their  interest  iu  the 
success  of  the  party  for  whom  they  testify ;  the  fact  that  it  has  become  a 
common  practice,  among  a  certain  class  of  lawyers,  to  procure  persons  in  the 
interest  of  his  client  to  pry  around  the  material  witnesses  of  the  adverse  party 
with  a  view  to  getting  them  into  some  trap  where  a  contradiction  can  be  pred- 
icated, causes  evidence  of  contradictory  statements  made  out  of  court  to  be 
regarded  with  much  suspicion;  and  it  is  the  experience  of  every  lawyer  of  any 
considerable  practice  that  nine  times  out  of  ten  such  evidence  is  a  sham,  a  fabri- 
cation, a  fraud  and  an  imposition.  In  criminal  cases  as  well  as  i'n  civil  is  this 
generally  the  case.  Men  go  upon  the  stand  to  swear  to  what  the  prisoner  has 
said  in  reference  to  a  particular  matter  material  to  the  issue.  They  do  it 
often,  perhaps  generally,  with  a  strong  desire  to  secure  the  conviction  of  The 
prisoner,  and  often  with  a  lie  in  their  mouth,  believing  that  "the  end  justifies 
the  means,"  and  swear  away  the  life  or  liberty  of  a  prisoner  with  as  much  sang 
froid  as  they  would  go  to  their  dinner,  while  the  person  as  to  whose  statements 
they  swear  is  utterly  powerless  to  disprove  the  statement,  however  false,  and 
is  not  permitted  to  show  that  just  before  and  just  after  the  making  of  the 
statements  sworn  to  by  the  witness,  he  gave  an  entirely  different  version  of 
the  matter,  to  corroborate  his  own  evidence  and  discredit  that  of  a  perjured 
witness,  who  at  one  fell  moop  swears  away  both  his  character  and  his  life. 

A  witness  may  be  never  so  infamous,  and  yet  his  evidence  upon  the  stand 
may  be  given  in  such  a  way  and  bear  such  intrinsic  iu  evidence  of  its  truth  that 
the  mind  cannot  resist  its  acceptance.     It  is  folly  to  say  that  such  evidence 
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fact,  wliicli  might  not  be  admissible  to  prove  the  immedi- 
ate fact  in  issue.  This  is,  of  course,  subject  to  the  rule 
requiring  the  best  evidence ;  for  the  connection  between 
the  subaltemate  principal  fact  and  the  ultimate  eviden- 
tiary fact  must  be  as  open,  visible,  and  unconjectural  in 
its  nature,  as  that  between  the  subalternate  principal  fact 
and  the  fact  directly  in  issue.  In  all  cases,  as  has  been 
well  observed,  the  ultimate  presumption  must  be  con- 
nected either  mediately  or  immediately  with  facts  estab- 
lished by  proof.' 

'3Ev.  Poth.  333. 

shall  be  ignored,  and  in  tMs  century  of  enligliteument  and  progress  it  is  not 
ignored,  but  goes  to  the  jury  under  proper  caution  from  the  court,  and  is 
weighed  by  them  for  what  it  is  worth. 

Human  experience  has  long  since  repudiated  ihe  old  isii.^\m,  falsus  in  uno 
falsus  in  omnibus,  and  it  would  be  difficult  to  find  a  court  so  thoroughly  im- 
bued with  the  shades  of  past  ages  as  to  attempt  to  enforce  it.  Here  and  there 
are  States  that  still  cling  to  the  old  rules  of  the  common  law  respecting  the 
admissibility  and  weight  of  evidence;  but  the  wheel  of  progress  is  rolling  on, 
and  more  liberal  and  rational  ideas  of  men  and  things  are  constantly  being 
adopted,  and  the  day  is  not  remote,  when  evidence  from  every  source  pertinent 
to  the  issue  will  be  received  for  what  it  is  worth.  It  would  be  an  interesting 
study  for  one  who  has  the  leisure,  to  look  out  and  mark  the  changes  for  the 
better  in  this  respect  in  .the  courts  of  this  country  for  the  last  half  century. 
They  have  been  marked  and  numerous,  and  are  indicative  of  that  healthy  pro- 
gress and  increased  enlightenmfint  of  society,  which  is  nowhere  more  marked 
than  in  the  action  of  courts.  There  is  room  for  improvement  yet,  but  we  can 
wait  patiently,  for  it  is  sure  to  come. 
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The  hurden  of  proof,  or  onus  probandi. 

§  265.  The  burden  of  proof,  or  onus  probandi,  is 
governed  by  certain  rules,  having  their  foundation  in 
principles  of  natural  reason,  to  which  an  artificial  weight 
is  superadded  by  the  reason  and  policy  of  law ; '  and  in 
order  to  form  clear  notions  on  this  subject,  the  best  course 
will  be  to  consider  it,  first,  in  the  abstract,  and  afterward 
as  connected  with  jurisprudence. 

Natwral  prinGvphs  hy  which  it  is  governed. 

§  266.  Every  controversy  ultimately  resolves  itself 
into  this,  that  certain  facts  or  propositions  are  asserted 
by  one  of  the  disputant  parties,  which  are  denied,  or  at 
least  not  admitted,  by  the  other.  Now,  where  there  are 
no  antecedent  grounds  for  supposing  that  what  is  asserted 
by  the  one  party  is  more  probable  than  what  is  denied 

'  Introd.  pt.  3,  §  42. 
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*by  the  other,  and  the   means  of  proof  are 
equally  accessible  to  both,  the  party  who  asserts  ■-  -• 

the  fact  or  proposition  must  prove  his  assertion,  —  the 
burden  of  proof,  or  onus  probandi,  lies  upon  him ;  and 
the  party  who  denies  that  fact  or  proposition  need  not 
give  any  reason  or  evidence  to  show  the  contrary,  until 
his  adversary  has  at  least  laid  some  probable  grounds  for 
the  belief  of  it.  The  reason  for  this  is  clear.  On  all 
matters  which  are  not  the  subject  either  of  intuitive  or 
sensitive  knowledge,  M^ich  are  either  not  susceptible  of 
demonstration,  or  are  not  demonstrated,  and  which  are 
not  rendered  probable  by  experience  or  reason,  the  mind 
suspends  its  assent  until  proof  is  adduced ;  and  where 
effective  proofs  are  in  the  power  of  a  party  who  refuses 
or  neglects  to  produce  them,  that  naturally  raises  a  pre- 
sumption that  those  proofs,  if  produced,  would  make 
against  him.  It  is  obvious  that,  in  a  complicated  contro- 
versy, the  burden  of  proving  some  of  the  matters  in  dis- 
■pute  may  rest  on  one  of  the  parties,  while  the  burden  of 
proving  the  rest  may  be  on  his  adversary. 

Legal  rule  affecting. 
§  267.  One  of  the  causes,  as  shown  in  the  Introduction 
to  this  work,  which  renders  artificial  rules  of  evidence 
indispensable  to  municipal  law,  is  the  necessity  for  speedy 
action  in  tribunals.'  In  order  to  do  complete  justice,  tri- 
bunals must  be  supplied  by  law  with  rules  which  shall 
enable  them  to  dispose,  one  way  or  the  other,  of  all  ques- 
tions which  come  before  them;  whatever  the  nature  of 
the  inquiry;  or  however  difficult  or  even  impossible,  it 
may  be  to  get  at  the  real  truth.  And  as  the  law  takes 
nature  for  its  model,  and  works  on  her  basis  as  far  as 

'  Introd.  pt.  3,  §§  41,  43. 
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possible,  the  best  mode  of  effecting  this  object  is,  to  attach 
an  artificial  weight  to  the  natural  rules  by  which  the 
burden  of  proof  is  governed,  and  to  enforce  its  order  more 

^  strictly  than  is  observed  in  other  controversies. 

r     366 1  • 

'-  -•  *Courts  of  justice  are  not  established  for  the 

decision  of  abstract  questions  —  "  Interest  reipublicae  ut 
sit  finis  litium ; "  '  —  and,  theref ore^  the  man  who  brings 
another  before  a  judicial  tribunal  must  rely  on  the  strength 
of  his  own  right  and  the  clearness  of  his  own  proof,  and 
not  on  the  want  of  right  or  weakness  of  proof  in  his 
adversary."  Hence,  the  great  principle  which  has  been 
.variously  expressed  by  the  maxims,  "Actori  incumbit 
onus  probandi ; " '  "  Actori  incumbit  probatio ; "  *  "  Actore 
non  probante,  reus  absolvitur ; "  °  "  Semper  necessitas  pro- 
bandi incumbit  illi  qui  agit ; "  °  "  Actore  non  probante : 
qui  convenitur,  etsi  nihil  ipse  praestat,  obtinebit ; " '  "  De- 
ficiente  probatione  remanet  reus  ut  erat  antequam  con- 
veniretur,"'  &c.  The  plaintiff  is  bound  in.  the  first 
instance  to  show  at  least  a  prim4  facie  case,  and  if  he 
leaves  it  imperfect  the  court  will  not  assist  him :  "  Melior 
est  conditio  rei  qu4m  actoris;""  " Favorabiliores  rei 
potius  qu4m  actores  habentur ; "  "  "  Potior  est  conditio  de- 
■  fendentis ; "  "  "  Cum  sunt  partium  jura  obscura,  reo  faven- 

'  Introd.  pt.  2,  §§  41,  43. 

2  Vaugh.  60  ;  Show.  P.  C.  321 ;  5  T.  R.  110  (n.) ;  1  H.  &  N.  744 ;  Midland 
Bailw.  Go.  V,  Bromley,  17  C.  B.  373 ;  Doe  d.  Welsh  v.  Langfield,  16  M.  &  W. 
497. 

'  4  Co.  71  b. 

*  Hob.  103. 

»  Bonnier,  Traite  des  Preuves,  §§  89  &  43. 

•  Inst.  lib.  2,  tit.  20,  §  4 ;  Dig.  lib.  33,  tit.  3, 1.  31. 
'  Cod.  lib.  3,  tit.  1,  1.  4. 

'  Gilbert,  Corp.  Jur.  Canon.  Prolegom.  Pars  Post.  tit.  7,  cap.  3,  §  11 ;  No   7 

»  4  Inst.  180. 

'»Dig.  lib.  50,  tit.  17,1.125. 
"  Cowp.  343 ;  8  Wheat.  195. 
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dum  est  potiiis  qu^m  actori ; " '  "  In  dubio  secundum  reum 

potiiis  qu^m  secundiim  actorem  litem  dari  oportet ; " ' 

"Semper  in  obscuris  quod  minimum  est  sequimur;"' 

"In   obscuris  minimum   est   sequendum,"*  &c.      Thus, 

*  wtere  in  an  action  for  goods  sold  and  deliv-  ,  „ 

r     367 1 
ered  by  a  liquor  merchant,  the  only  evidence  was  •-  -' 

that  several  bottles  of  liquor,  of  what  kind  did  not  ap- 
pear, were  delivered  at  the  defendant's  house.  Lord  Ellen- 
borough  directed  the  jury  to  presume  that .  they  were 
filled  with  the  cheapest  liquor  in  which  the  plaintiff 
dealt.'  So  where  in  an  action  for  money  lent,  it  appeared 
in  evidence  that  the  defendant  having  asked  the  plaintifiE 
for  some  money,  the  plaintiff  delivered  to  him  a  bank- 
note, the  amoimt  of  which  could  not  be  proved,  it  was 
held  by  the  Court  of  Exchequer  thai? the  Jury  were  rightly 
directed,  to  presume  it  to  have  been  for  the  note  of  lowest 
amount  in  circulation."  (a)  When  however  the  defend- 
ant, or  either  litigant  party,  instead  of  denying  what  is 
alleged  against  him,  relies  on  some  new  matter  which,  if 

'  Sext.  Decretal,  lib.  5,  tit.  13 ;  De  Begulis  Juris,  Eeg.  11. 

*  Heinec.  ad  Pand.  Pars  4,  §  144. 

s  Dig.  lib.  50,  tit.  17,  1.  9 ;  1  Ev.  Poth.  §  711.     See,  however,  Dig.  lib.  50, 
tit.  17,  1.  114. 

*  Sext.  Decretal,  lib.  5,  tit.  13 ;  De  Eeg.  Jur.  Eeg.  31. 
'  Clunnes  v.  Pezzey,  1  Camp.  8. 

*  Lmoton  v.  Sweeney,  8  Jur.  964. 

(a)  But,  if  the  defendant  has  been  guilty  of  fraud,  and  suppresses  the 
means  of  ascertaining  the  truth,  the  presumption  is  in  favor  of  the  plaintiff's 
demand.  In  Amory  v.  Delamorie,  1  Strange,  505,  where  a  goldsmith  had  taken 
a  jewel  from  a  chimtfey-sweeper's  boy,  who  had  found  it,  and  returned  him 
the  socket  in  which  it  had  been  set,  in  trover  to  recover  the  value  of  it,  several 
in  the  trade  were  examined  to  prove  what  a  jewel,  that  would  fit  into  the 
socket,  of  the  finest  water,  was  worth,  and  Pratt,  C.  J.,  directed  the  jury,  that, 
unless  the  defendant  did  produce  the  jewel  and  show  it  not  to  be  of  the  finest 
water,  they  should  presume  the  strongest  against  him,  and  make  the  value  of 
the  best  jewels,  the  measure  of  their  da/mages,  which  was  done. 
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true,  is  an  answer  to  it,  the  burden  of  proof  changes  sides, 
and  lie  in  Ms  turn  is  bound  to  show  a  prim4  facie  case  at 
least,  and  if  he  leaves  it  imperfect  the  court  will  not  assist 
him :  "  Agere  is  videtur,  qui  exceptione  utitur :  nam  reus 
in  exceptione  actor  est;'"  "In  exceptionibus  dicendum 
est,  reum  partibus  actoris  fungi  oportere ; " "  "  Reus  ex- 
cipiendo  fit  actor;"'  "In  genere  quicunque  aliquid  dicit, 
sive  actor  sive  reus,  necesse  est  ut  probet."  *  It  is  in  this 
sense  that  the  maxim,  "  Semper  prsesumitur  pro  negante," " 
and  the  expression  that  the  law  presumes  against  the 
plaintifiE's  demand,"  are  to  be  understood.  And  although 
the  bui'den  of  proof  must,  in  the  first  instance,  be  deter- 
mined by  the  issues  as  they  appear  on  the  pleadings,  or 
whatever  according  to  the  practice  of  the  court  and  nature 
of  the  case*is  analogous  to  pleadings,  *it  may, 
'■  -'  and  frequently  does,  shift  in  the  course  of  a 

trial.  On  an  indictment  for  libel,  for  example,  to  which 
the  defendant  pleads  simply  not  guilty,  the  burden  of 
proof  would  lie,  in  the  first  instance,  on  the  prosecutor ; 
but  on  proof  that  the  document,  the  subject  of  the  indict- 
ment, contained  matter  libelous  per  se,  and  was  published 
by  the  defendant's  showing  it  to  A.  B.,  the  law  would 
presume  the  publication  malicious,  and  cast  on  the  defend- 
ant the  onus  of  rebutting  that  presumption.  And  if  he 
were  to  prove  in  his  defense,  that  it  was  shown  to  A.  B. 
under  such  circumstances  as  to  render  it,  primA  facie,  a 
confidential  communication,  the  burden  of  proof  would 

■  Dig.  lib.  44,  tit.  1,  1.  1. 
«  Dig.  lib.  28,  tit.  3, 1. 19. 

3  Bonnier,  Traits  des  Preuves,  §§  153,  330.     See  also  Devotus,  Inst.  Canon. 
Lib.  3,  tit.  9,  §  2. 
*  MattlisBus  de  Prob.  c.  8,  n.  4. 
'  10  CI.  &  P.  534. 
'  Olunnes  v.  Pezzey,  1  Camp.  8. 
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again  change  sides,  and  it  would  lie  on  the  prosecutor  to 
prove  malice  in  fact. 

Test  for  determining — Principles  regulating. 

§  268.  In  order  to  determine  on  which  of  two  litigant 
parties  the  burden  of  proof  lies,  the  following  test  was 
suggested   by   Alderson,    B.,   in   Amos  v.   Hitghes,'   in  I 
1835,  *'.  e.,  "which  party  would  be  successful  if  no  evi- 
dence at  all  were  given ;"  and  he  not  only  applied  that ' 
test  in  that  case,  as   also   in    some   subsequent   cases," 
but  it  has  been  adopted  by  other  judges  at  nisi  prius,' 
and   frequently   recognized   by   higher   tribunals.'     As, 
however,  the  question  of  the  burden  of  proof  may  pre-| 
sent  itself  at  any  moment  during  a  trial,  the  test   ought 
in  strict  accuracy  to  be  expressed,  "  which  party  would  { 
be  successful  if  no  evidence  at  all,  or  no  more  evidence,  | 
as   the   case   may   be,    were   given.""      This   of   course 
*depends  on  the  principles  regulating  the  bur-  p«.  o„q  -, 
den  of  proof,  which  we  now  proceed  to  examine  ^  -* 

more  closely,  first  observing,  however,  that  in  many 
cases  the  burden  of  proof  is  cast  by  statute  on  particular 
parties." 

'  1  Moo.  &  R.  464.  See  also  the  observations  of  the  same  judge  in  Huckman 
V.  Fernie,  3  M.  &  W.  505,  and  Mills  v.  Ba/rMr,  1  Id.  425. 

« BelcTier  v.  M'Intosh,  8  C.  &  P.  730  ;  Ridgway  y.  Embank,  2  Moo.  &  R.  217 ; 
Oeach  r.  Ingall,  14  M.  &  W.  100. 

*  Osborn  v.  Thompson,  2  Moo.  &  R.  254 ;  Doe  d.  Worcester  Trustees  v.  Bow- 
lands,  9  U.  &  P.  735. 

*  Ba/rry  v.  Butlin,  2  Moo.  P.  C.  C.  484 ;  Leete  v.  The  Qresham  Life  Insurance 
Society,  15  Jurist,  1161,  &c.  See  the  judgment  in  Doe  v.  OaldecoU  v.  Johnson, 
7  Man.  &  Gr.  1047. 

5  See  Baker  v.  Batt,  3  Moo.  P.  C.  0.  317,  819. 

«  See  a  large  number  collected  in  Tayl.  Ev.  §§  345  et  seq.  4th  Ed. ;  also  17  & 
18  Vict.  c.  104,  s.  169 ;  23  &  24  Vict.  c.  22,  s.  30;  24  &  25  Vict.  o.  98,  ss.  9, 10, 11 , 
16, 17,  and  c.  99,  ss.  6  7,  8,  &c. 
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General  rule — lies  on  the  party  who  asserts  the  affirmative. 

§  269.  Tlie  general  rule  is  that  the  burden  of  proof 
lies  on  the  party  who  asserts  the  affirmative  of  the  issue, 
or  question  in  dispute  —  according  to  the  maxim  "  Ei 
incumbit  probatio,  qui  dicit ;  non  qui  negat ; " '  a  rule 
to  which  the  common  sense  of  mankind  at  once  assents, 
and  which,  however  occasionally  violated  in  practice, 
has  ever  been  recognized  in  jurisprudence."  One  of 
the  civilians  speaks  of  it  as  "  Eegula  lippis  et  tonsoribus 
nota."  ' 

Fallacy  of  the  maxim  that  "  a  negative  is  incapable  of 

proof  J'' 

§  270.  Much  misconception  and  embarrassment  have 
been  introduced  into  this  subject  by  some  unfortunate 
language  in  which  the  above  principle  has  been  enunciated, 
"  Per  rerum  naturam,"  says  the  text  of  the  Roman  law, 
"  factum  negantis  probatio  nulla  sit ; "  *  and  our  old  laW' 
yers  lay  down  broadly,  "  It  is  a  maxim  in  law  that  wit 
nesses  cannot  testify  a  negative,  but  an  affirmative." 
From  these  and  similar  expressions  it  has  been  rashly  in 
f erred,  and  is  frequently  asserted,  that  "  a  negative  is  m- 
capable  of  proof,"  a  position  wholly  indefensible  if  un 
derstood  in  an  unqualified  sense.     Reason  and  the  con^ 

'  Dig.  lib.  32,  tit.  3,  1.  3 ;  1  Stark.  Bv.  418,  363,  3rd  Ed. ;  586, 4thL  Ed. ;  Phill, 
&  Am.  Ev.  837. 

^  Voet.  ad  Pand.  lib.  33,  tit.  3,  N.  10;  Viuniua,  Jurisp.  Contract,  lib,  4,  c.  34 
Domat,  Lois  Civiles,  Part.  1,  Liv.  3,  tit.  6,  sect.  1,  §§  6  &  7  ;  Bonnier,  TraitSdes 
Preuves,  §  29;   Co.  Litt.  6  b ;  2  Inst.  663;  Gilb.  Ev.  145,  4th  Ed.  ;  Stark.  Ev, 
585-7,  4th  Ed.     See  some  other  old  authorities,  suprd,  bk.  1,  pt.  3    §  111, 
!>•  (9)- 

'  Matthseus  de  Prob.  c.  8,  n.  1. 

■•  Cod.  lib.  4,  tit.  19, 1.  33. 

'  Co.  Litt.^  6  b ;  3  Inst.  662.     See,  also,  4  Inst.  279,  and  P.  N.  B.  107. 
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text  of  the  passaere  in  the  Code  alike  *sliow  that  ^  „ 

r     370  1 
by  the  phrase  "perrerum  naturam,  &c.,"  noth-  ^  J 

ing  more  was  meant  than  to  express  the  undoubted  truth 
that  in  the  ordinary  course  of  things  the  burden  of  proof 
is  not  to  be  cast  on  the  party  who  merely  denies  an 
assertion.  The  ground  on  which  this  rests  has  been 
already  explained ; '  and  another  grave  objection  to  re- 
quiring proof  of  a  simple  negative  is  its  indejmiteness. 
"  Words,"  says  L.  C.  B.  Grilbert,"  are  but  the  expressions 
of  facts,  and  therefore  when  nothing  is  said  to  be  done, 
nothing  can  be  said  to  be  proved."  "Negativa  nihil  im- 
plicat ;  "  '  "  Negativa  nihil  ponunt." '  A  person  asserts 
that  a  certain  event  took  place,  not  saying  when,  where, 
or  under  what  circumstances ;  how  am  I  to  disprove  that, 
and  convince  others  that  at  no  time,  at  no  place,  and 
under  no  circumstances,  has  such  a  thing  occurred  ?  "  In- 
definitum  sequipollet  universali."  '  The  utmost  that  could 
possibly  be  done  in  most  instances  would  be  to  show  the 
improbability  of  the  supposed  event ;  and  even  this  would 
usually  require  an  enormous  mass  of  presumptive  evi- 
dence. "  Coment  que  les  testSa,"  it  is  said  in  a  very  old 
case  in  our  books,"  "  disont  par  certein  discretion  cT  fait 
nemy  estre  vray,  uncore  il  est  possible  que  le  fait  est 
vray,  et  les  tesm  scient  rien  de  ceo ;  car  ils  ne  fur  pas  al' 
temps  de  confecc  psent,  <fec."  Hence  the  well-known 
rule  that  affirmative  evidence  is  in  general  better  than 
negative  evidence.'     But  when  the  negative  ceases  to  be 

'  Supra,  §  268. 
«  Gilb.  Bv.  145, 4th  Ed. 
'  30  Asa.  pi.  5  ;  Long.  Quint.  23  A. 
<  18  Edw.  III.  44  B.  pi.  50. 

'  1  Vent.  368.     See,  also,  Branch,  Max.    "  Propositio  indefinita,  &c." 
6  23  Ass.  p.  11,  per  Thorpe,  C.  J. 

'  8  Mod.  81 ;  3  Curt.  Eccl.  Rep.  434;  Wills,  Circ.  Ev.  224,  3rd  Ed. ;  Stark.  Ev. 
867,  4th  Ed. 
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a  simple  one  —  when  it  is  qualified  by  time,  place,  or 

circumstance  —  much  of  this  objection  is  removed ;  and 

proof  of  a  negative  may  very  reasonably  be  required, 

when  the  qualifying  circumstances  are  the  direct  matter 

*in  issue,  or  the  affirmative  is  either  probable 
r*  371  1  • 

L  -"in  itself  or   supported  by  a   presumption,   or 

peculiar  means  of  proof  are  in  the  hands  of .  the  party 

asserting  the  negative.' 

Difference  between  negative  averments  and  negatives. 

§  271.  But  here,  two  things  must  be  particularly  at- 
tended to :  First,  not  to  confound  negative  averments,  or 
allegations  in  the  negative,  with  traverses  of  affirmative 
allegations ;  °  and,  secondly,  to  remember  that  the  affirma- 
tive and  negative  of  the  issue  mean  the  affirmative  and 
negative  of  the  issue  in  substance,  and  not  merely  its 

'  "  AflBrmativa  melius  probatur,  quam  negativa,  cum  negativa  probari  non 
poasit.  Hinc  oritur  regula  ilia  vulgaris,  duobus  testibus  affirmantibus  magis 
credi,  quam  mille  negantibus.  »  *  *  JS'att.  dicit  earn  esse  rationem ; .  eo 
quia  deponens  super  affirmativa  potest  reddere  causam  magis  probabilem  quia 
negativa  non  ita  se  offert  sensui  sicut  afBrmativa  secundum  Bal.,  &c.  *  *  • 
Primd  limita  hoc  esse  verum  in  negativa  non  coarctata  loco,  et  tempore,  quia 
ilia  non  cadit  sub,s6usum  testis :  *  *  *  si  vero  est  munita  loco,  et  tempore 
ita  ut  >cadat  sub  sehsum  testis,  et  ex  sui  naturS.  probari  possit,  ut  si  testis  dicat 
illo  die,  et  loco  cum  judex  ille  sententiam  tulisset  inter  Seium,  et  Mevium, 
pecunia,  non  domo  Mevium  mulctavit,  ibi  enim  interfui  et  mulctam  domus 
irrogatam  vidi :  tunc  par  est  virtus  testis  deponentis  affirmativam,  sicut  negati- 
vam,  et  non  magis  creditur  affirmantibus,  quam  negantibus,  &c."  Mascard.  de 
Prob.  Concl.  70.  "  Probat  qui  asserit,  non  qui  negat,  eo  quod  per  rerum 
naturam  factum  negantis  probatio  nulla  est ;  si  modo  negatio  facti,  et  uegati'o 
simplex  sit,  nuUis  circumstantiis  loci  aut  temporis  munita;  nam  si  vel  juris 
negatio  fiat,  vel  facti  negatio  qualitatibus  loci  atque  temporis  vestita  sit,  ipsi 
neganti  probatio  per  leges  imposita  est;  cum  bujusmodi  inficiationes  in  se 
involvant  affirmationem  qaandam."  Voet.  ad  Pand.  lib.  33,  tit.  3,  n.  10.  See 
also  Vinniua,  Jurisp.  Contract,  lib.  4,  c.  34,  and  Kelemen,  Inst.  Jur.  Hungar. 
Privat.  lib.  8,  §  97. 

'  ISerty  v.  Dormer,  13  Mod.  536  ;  Harvey  v.  Towers,  15  Jurist,  544,  545,  per 
Alder.son.  !■ 
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affirmative  and  negative  in  form^  With  respect  to  the 
former :  if  a  party  asserts  affirmatively,  and  it  thereby 
becomes  necessary  to  his  case  to  prove  that  a  certain  state 
of  facts  does  not  exist,  or  that  a  particular  thing  is  insuf- 
ficient for  a  particular  purpose,  and  such  like ;  these, 
althoughthey  resemble  negatives,  are  not  *nega-  ^^  ^  -, 
tives   in   reality — they  are,  in  truth,  positive  '-  ,-' 

averments,  and  the  party  who  makes  them  is  bound  to 
prove  them.  Thus,  in  an  issue  out  of  Chancery,  directed 
to  inquire  whether  certain  land  assigned  for  the  payment . 
of  a  legacy  was  deficient  in  value,  where  issue  was  joined 
upon  the  deficiency,  the  one  party  alleging  that  it  was 
deficient,  and  the  other  that  it  was  not ;  it  was  held  by 
the  court  (Holt,  0.  J.,  presiding),  that  though  the  aver- 
ring that  it  was  deficient  is  such  an  affirmative  as 
implies  a  negative,  yet  it  is  such  an  affirmative  as  turns 
the  proof  on  those  that  plead  it;  if  he  had  Joined  the 
issue  that  the  land  was  not  of  value,  and  the  other  had 
averred  that  it  was,  the  proof  then  had  lain  on  the  other 
side.'  So,  in  an  action  of  covenant  against  a  lessee, 
where  the  breach  is,  in  the  language  of  the  covenant, 
that  the  defendant  did  not  leave  the  premises  in  repair 
at  the  end  of  the  term,  the  proof  of  the  breach  lies  on 
the  plaintiff.' 

Determined  hy  the  affirmatwe  in  substance,  not  the 
affirmative  in  form. 

§  272.  Again,  as  already  mentioned,  the  incumbency 
of  proof  is  determined  by  the  affirmative  in  substance, 

1  See  infrd..  §  273. 
»  Berty  v.  Dormer,  13  Mod.  536. 

*  Ph.  &  Am.  Ev.  838 ;  Harvey  v.  Towers,  15  Jurist,  544,  545,  per  Piatt,  B.    See 
also  Croft  v.  Lumley,  6  H.  L.  0.  673. 
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not  the  affirmative  in  /orm.'  "Quis  sit  affirmans, 
vel  negans  non  tam  ex  verborum  figurd,  quam  eorum 
sententia  reique  naturd  coUigitur." '  "  Si  issint  soit 
come  vous  dits,  uncore  nostre  affirmative  comprend  en 
luy  meme  u  negative :  car,  &c. ;  issint  affirmativa  proe- 
swpfonit  negativmn.  Et  en  moults  cases  2  affirmatives, 
ou  un  comprend  un  negative,  f er  bon  issue ; "  per  Eolf, 
arguendo,  H.  8  H.  VI.  22  B.  "Affirmativum  negativum 
*implicat."  °  The  following  cases  will  illustrate 
L  J  this.     In  Amos  v.  Hughes,''  which  was  an  action 

of  assumpsit  on  a  contract  to  emboss  calico  in  a  work- 
manlike manner ;  the  breach  was  that  the  defendant  did 
not  emboss  the  calico  in  a  workmanlike  manner,  but,  on 
the  contrary,  embossed  it  in  a  bad  and  unworkmanlike 
manner ;  to  which  the  defendant  pleaded  that  he  did 
emboss  the  calico  in  a  workmanlike  manner ;  on  which 
issue  was  joined;  Alderson,  B.,  said  that  questions  of 
that  kind  were  not  to  be  decided  by  simply  ascertaining 
on  which  side  the  affirmative  in  point  of  form  lay ;  that 
supposing  no  evidence  was  given  on  either  side,  the  de- 
fendant would  be  entitled  to  the  verdict,  for  it  was  not 
to  be  assumed  that  the  work  was  badly  executed ;  and 
consequently  that  the  onus  probandi  lay  on  the  plaintiff. 
In  Sowar d  v.  Leggatt,"  which  was  an  action  of  covenant 
on  a  demise,  whereby  the  defendant  covenanted  to  repair 
a  messuage,  &c.,  and  to  paint  the  outside  woodwork  once 

'  Amos  V.  Hughes,  1  Moo.  &  E.  464  ;  Bidgway  v.  Ewbank,  3  Moo.  &  R.  217  ; 
Smith  v.  Bailies,  7  C.  &  P.  307  ;  Soward  v.  Leggatt,  Id.  613  ;  Jefferies  v.  Clare,  3 
M.  &  W.  43,  46,  per  Alderson,  B. 

'  HuberuB,  Positionea  Juris.,  aec.  Pand.  lib.  33,  tit.  3,  N.  10.  See  ad  id.  Stru- 
vius,  Syiitag.  Jur.  Civ.  Exercit.  38,  §  VI.  and  Vinnius,  Jurisp.  Contract,  lib  4 
cap.  34. 

'  Branch,  Maxima. 

-*  1  Moo.  &  B.  464. 

5  7  C.  &  P.  613. 
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in  every  three  years,  and  the  inside  woodwork  within 

the  last  six  years  of  the  termination  of  the  lease ;  the 

plaintifE  alleged  as  breaches  that  the  defendant  did  not 

repair  the  messuage,  <fec.,  and  did  not  paint  the  outside 

woodwork  once  in  every  three  years,  and  did  not  paint 

the  inside  woodwork  within  the  last  six  years  of  the  term, 

but,  on  the  contrary  thereof,   <fec. ;  and  the  defendant 

pleaded  that  he  did,  from  time  to  time,  at  his  own  proper 

costs,  <fec.,  well  and  sufficiently  repair  the  messuage,  &c.  ; 

and  that  he  did  paint  the  outside  woodwork  once  in  every 

three  years  during  the  term  (specifying  the  times)  ;  and  the 

whole  of  the  inside  parts  that  were  usually  painted,  within 

the  last  six  years  of  the  termination  of  the  term,  to  wit, 

<fec. ;  nor  were  the  same  ruinous,  prostrate,  &c.,  and  in  a 

bad  state  of  order  and  condition  for  want  of  needful  and 

necessary  reparations,  <fec.  ;  nor  were  the  same  at  the  end 

of  the  term  *left  by  the  defendant  so  ruinous,  ^  ^  ^^ ,  , 

r     374  1 
prostrate,  &c.  ;  concluding  to  the  country.    On  ■-  -* 

these  pleadings  each  party  claimed  the  right  to  begin, 
contending  that  the  burden  of  proof  lay  on  him  ;  and 
Lord  Abinger,  C.  B.,  said,  "  looking  at  these  things  ac- 
cording to  common  sense  we  should  consider  what  is 
the  substantive  fact  to  be  made  out,  and  on  whom  it  lies 
to 'make  it  out.  It  is  not  so  much  the  form  of  the  issue 
which  ought  to  be  considered  as  the  substance  andeffebt 
of  it.  In  many  cases  a  party,  by  a  little  difference  in  the 
drawing  of  his  pleadings,  might  make  it  either  affirma- 
tive or  negative,  as  he  pleased.  I  shall  endeavor,  by  my 
own  view,  to  arrive  at  the  substance  of  the  issue."  And 
he  held  that  the  plaintiff  had  the  right  to  begin,  as  the 
burden  of  proof  lay  on  him. 

65 
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'Shifted  hy  presumptions  and  prima  facie  evidence. 

§  273.  The  burden  of  proof  is  shifted  by  these  pre- 
sumptions of  law  which  are  rebuttable,  by  presumptions 
of  fact  of  the  stronger  kind,  and  by  every  species  of  evi- 
dence strong  enough  to  establish  a  prim4  facie  case 
against  a  party.  "When  a  presumption  is  in  favor  of  the 
party  who  asserts  the  negative,  it  only  affords  an  addi- 
tional reason  for  casting  the  burden  of  proof  on  his  ad- 
versary ;  it  is  when  a  presumption  is  in  favor  of  the  party 
who  asserts  the  affirmative  that  its  effect  becomes  visible, 
as  the  opposite  side  is  then  bound  to  prove  his  negative. 
The  subject  of  presumptions  in  general  will  be  treated  in 
the  Second  Part  of  the  present  Book.' 

Lies  on  the  pa/rty  who  has  peculiar  ineans  of  hnoxoledge. 

§  274.  There  is  a  third  circunlstance  which  may 
affect  the  burden  of  proof,  namely,  the  capacity  of  par- 
ties to  give  evidence.  "  The  law,"  says  one  of  our  old 
books,'  "  will  not  force  a  man  to  show  a  thing  which 
by  intendment  of  law  lies  not  within  his  knowledge." 
r  ^  ohK  *"-^®^  neminem  cogit  ostendere  quod  nescire 
L  -'  prsesumitur." "     From  the  very  nature  of  the 

question  in  dispute  all,  or  nearly  all,  the  evidence  that 
could  be  adduced  respecting  it  must  be  in  the  possession 
of,  or  easily  attainable  by,  one  of  the  contending  parties, 
who  accordingly  could  at  once  put  an  end  to  litigation  by 
producing  that  evidence;  while  the  requiring  his  adver- 
sary to  establish  his  case  because  the  affirmative  lay  on 

"  Infrci,  Part  2,  Chap.  2. 

'  Plowd.  46.     See  ad  id.  Plowd.  54—5, 123, 128,  129 ;  Finch,  Law,  48  :  9  Co. 
110  ;  and  T.  13  Edw.  II.  407,  tit.  Covenant. 
'  Lofft.  M.  569. 
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him,  or  because  there  was  a  presumption  of  law  against 
him,  would,  if  not  amounting  to  injustice,  at  least  be 
productive  of  expense  and  delay.  In  order  to  prevent 
this,  it  has  been  established  as  a  general  rule  of  evidence, 
that  the  burden  of  proof  lies  on  the  person  who  wishes 
to  support  his  case,  by  a  particular  fact  which  lies  more 
peculiarly  within  his  own  knowledge,  or  of  which  he  is 
supposed  to  be  cognizant.'  Thus  where,  in  an  action  by 
the  assignees  of  a  bankrupt  for  a  debt  due  to  the  bank- 
rupt's estate,  tlie  defendant  offered  to  set  off  some  cash 
notes  issued  by  the  bankrupt,  payable  to  bearer,  and 
bearing  date  before  his  bankruptcy ;  it  was  held  that  the 
defendant  was  bound  to  show  that  they  came  into  his 
hands  before  the  bankruptcy."  (jU^.j 

Discrepomcy  in  the  authorit/ies  as  to  the  extent  of  this  rule. 

§  275.  This  rule  is  of  very  general  application:  it 
holds  good  whether  the  proof  of  the  issue  involves  the 
proof  of  an  affirmative  or  of  a  negative,  and  has  even 
been  allowed  to  prevail  against  presumptions  of  law. 
But  the  authorities  are  by  no  means  agreed  as  to  the 
extent  to  which  it  ought  to  be  carried.  In  R.  v.  Tur- 
ner,^ Bayley,  J.,  says,  "I  have  always  understood  it 
to  be  a  general  rule,  that  if  a  negative  averment  be  made 
by  one  party,  which  is  peculiarly  within  the  knowledge 

*of  the  othei',  the  party  within  whose  knowl-  ^  „    ^    -, 

•       .    r    376 1 
edge  it  lies,  and  who  asserts  the  affirmative,  is  '-  -^ 

to  prove  it,  and  not  he  who  avers  the  negative."     But  in 

>  Ph.  &  Am.  Ev.   839;  'b.  v.  Burdett,  4  B.  &  A.  95,  140,  per  Holroyd,  J.; 
^Dickson  V.  Evans,  6  T.  R.  57,  60,  per  Ashhurst,  J.;  Oalder  v.  ButJierford,  3 
B.  &  B.  303 ;  Sunderland  Marine  Inmranee  Company  v.  Kearney,  16  Q.  B.  925. 
"'"  Dickson  v.  Mvans,  6  T.  R.  57. 
«fkau.  &  S.  306,  311. 
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MMn  V.  Janson,'  Alderson,  B.,  on  this  dictum  being 
quoted,  said,  "  I  doubt,  as  a  general  rule,  whether  those 
expressions  are  not  too  strong.  They  are  right  as  to  the 
weight  of  the  evidence,  but  there  should  be  some  evidence 
to  start  it,  in  order  to  cast  the  onus  on  the  other  side." 
And  in  R.  v.  Burdett^  Holroyd,  J.,  states  in  the  most 
explicit  terms  that  the  rule  in  question  "is  not  allowed 
to  supply  the  want  of  necessary  proof,  whether  direct  or 
presumptive,  against  a  defendant,  of  the  crime  with 
which  he  is  charged ;  but  when  such  proof  has  been 
given,  it  is  a  rule  to  be  applied  in  considering  the  weight 
of  the  evidence  against  him,  whether  direct  or  presump- 
tive, when  it  is  unopposed,  unrebutted,  or  not  weakened 
by  contrary  evidence,  which  it  would  be  in  the  defend- 
ant's power  to  produce,  if  the  fact  directly  or  presump- 
tively proved  were  not  true."(«) 

1  13  M.  &  W.  655,  663.  ,  v  2  4  B.  &  A.  95,  140. 

(a)  It  is  a  well-settled  rule  that,  except  in  exceptional  instances,  the  burden 
of  proof  is  upon  him  who  asserts  the  afflrmative  of  the  issue.  Pusey  v.  Wright, 
31  Penn.  St.  387 ;  Stevenson  «.  Maroney,  29  HI.  532 ;  Powers  v.  Russell,  18 
Pick.  (Mass.)  69  ;  Nash  v.  Hall,  4  Ind.  444 ;  Grims  v.  Tidmore,  8  Ala.  746  ;  Cos- 
tigan  V.  Mohawk,  etc.,  R.  E.  Co.,  2  Den.  (N.  Y.)  609 ;  Kyle  v.  Colmes,  2  Miss. 
121.  This  must,  however,  be  understood  as  applying  to  »  material  and  sub- 
stantial issue,  and  is  a  rule,  says  Mr.  Greenleaf  in  volume  1,  page  103,  of  his 
work  on  Evidence,  established  for  convenience.  But  it  would,  nevertheless, 
seem  that  it  has  a  more  substantial  foundation  and  rests  upon  the  broad  ground 
of  protection  to  the  rights  of  parties,  and  has  for  its  base  that  sound  public 
policy  which  courts  ever  regard  with  strict  exactness.  Mere  convenience 
either  of  parties  or  courts  is  not  generally  allowed  to  weigh  against  actual 
rights,  and  the  better  reason  for  the  rule  would  seem  to  be,  that  when  a  per- 
son, by  an  allegation  in  his  declaration  or  plea,  asserts  that  which,  if  true, 
shows  a  legal  right  in  him  to  recover  damages  of  another,  or  which  shows  a 
legal  and  valid  excuse  against  an  apparent  legal  claim,  public  policy  and  the 
protection  of  the  rights  of  parties  require  that  the  party  making  such  an  alle- 
gation should  take  the  burden  of  its  support,  otherwise  the  rights  of  parties 
would  be  in  constant  jeopardy  by  their  being  compelled  to  disprove  issues 
without  foundation  or  validity.  It  is  true  that  there  is  said  to  be  a  distinction 
between  the  burden  of  proof  and  the  weight  of  evidence ;  but  this  distinction 
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§  276.  If  this  be  the  true  principle,  as  it  probably  is, 
there  are  some  cases  in  the  books  which  seem  to.  go 
much  beyond  it.     At  the  head  of  these  stand  various 

is  often  theoretical  rather  than  practical,  and  involves  so  much  nicety  in  its 
adjustment  and  determination  as  to  be  often  of  comparatively  little  value  in 
the  protection  of  the  rights  of  parties.  The  burden  of  proof  generally  rests 
constantly  upon  the  party  upon  whom  it  rests  in  the  first  instance,  but  the 
weight  of  evidence  is  said  to  depend  upon  its  value  and  apparent  strength 
in  proving  or  disproving  the  issue.  In  fact,  the  two  are  so  closely  and  inti- 
mately blended,  that  the  distinction  is  not  easily  seen.  A  party  having  the 
burden  of  proof  does  not  maintain  the  issue,  except  the)  proof  be  such,  and 
its  strength  and  value  of  that  character,  which  convinces  a  court  or  jury  of  his 
right  to  recover.  Failing  in  that,  the  task  he  took  upon  himself  has  not  been 
performed,  and  the  opposite  party  is  entitled  to  a  verdict.  It  is  true  that 
courts  in  their  discretion  will  sometimes  set  aside  verdict^s  being  against  the 
weight  of  evidence,  but  all  reasonable  intendments  are  to  be  made  in  support 
of  the  verdict  and,  it  is  only  in  cases  where  the  verdict  is  so  apparently  opposed 
to  the  weight  of  evidence  as  not  to  be  in  any  sense  fairly  supported  by  it,  that 
any  relief  can  be  had  ;  so  that  strictly,  the  artificial  distinction  between  the 
burden  of  proof  and  weight  of  the  evidence  is  generally  of  but  little  practical 
value,  and,  in  fact,  it  may  be  said  that  really  there  is  no  distinction.  It  is 
difficult  to  understand  how  such  a  distinction  can  exist  in  view  of  the  fact 
that  the  party  who  takes  the  burden  of  proof  is  bound  to  maintain  the  issue 
by  a  fair  preponderance  of  proof,  and  this  certainly  means  that  the  weight  of 
evidence  shall  be  with  him.  Indeed,  it  is  a  well-settled  rule  of  law  that  in  a 
case  where  the  testimony  is  so  evenly  balanced  as  not  to  admit  of  a  conclusion 
being  drawn  from  it,  the  verdict  must  be  against  the  party  upon  whom  the 
burden  of  proving  the  issue  rests. 

The  real  test  by  which  to  determine  upon  whom  the  burden  of  proof  lies,  is 
to  be  found  by  ascertaining  which  party  would  be  entitled  to  a  verdict  if  no 
proof  was  offered  on  either  side,  for  the  burden  lies  upon  him  against  whom 
the  verdict  should  be  given  in  such  a  case  ;  Veiths  ■».  Hagge,  8  Iowa,  163;  Kent 
D.  White,  37  Ind.  390 ;  Ford  ■».  Simmons,  13  La.  Ann.  397  ;  and  when  the  bur- 
den lies  upon  a  party  he  Is  bound  to  prove  each  and  every  circumstance  essen- 
tial to  charge  the  other  party  in  the  same  manner  as  if  the  whole  issue  rested 
upon  him,  whether  plaintiff  or  defendant ;  Spaulding  v.  Harvey,  7  Ind.  429  ; 
Henderson  a.  State,  14  Texas,  403 ;  Brandon  ®.  Cabiness,  10  Ala.  155  ;  and  the 
issue  must  be  supported  by  him  by  a  fair  balance  of  evidence,  so  that  a  con- 
clusion can  fairly  be  drawn  in  his  favor  by  the  jury,  or  the  verdict  must  be  for 
the  other  party. 

If  the  burden  of  proof  lies  upon  the  plaintiff  or  defendant,  it  cannot  be 
shanged  and  thrown  upon  another  by  the  form  of  pleading.  State  v.  Melton, 
3  Mo.  417. 

Indeed,  it  is  never  iheform,  but  the  substantive  allegations  of  the  pleadings 
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decisions  on  the  game  laws/  and  especially  B..  v. 
Turner' — which,  was  a  conviction  by  two  justices 
under  the  stat.  5  Ann.  c.  14,  sect.  2,  against  a  carrier 

'  Several  of  them  are  referred  to  in  B.  v.  Turner,  5  Mau.  &  S.  206. 
^2  5Mau.  &S.  206. 

that  determine  the  burden  of  proof  ;  Loring  v.  Steinman,  1  Mete.  (Mass.)  204  ; 
and,  while  in  civil  actions  the  burden  of  proof  may  be  shifted  in  certain  cases, 
yet  in  criminal  cases  this  never  occurs  except  when  the  respondent  attempts 
to  justiiy  his  crime.  Com.  ■».  Dana,  2  Mete.  (Mass.)  329  ;  Com.  ■».  KimbaU,  24 
Pick.  (Mass.)  336. 

As  illustrative  of  the  rule,  if  A  sues  B  in  an  action  for  personal  injuries  re- 
ceived by  him  by  reason  of  some  act  negligently  done  by  B,  the  burden  is  upon 
A  to  prove  all  the  facts  essential  to  show  that  B  was  really  guilty  of  negligence 
as  charged  by  A  in  ,his  declaration ;  and  B  i.i  not  required  to  put  in  negative 
proof  unless  these  facts  are  legally  established,  that  is,  established  by  fuU 
proof  of  negligence  such  as  would  render  him  liable  for  the  results  charged. 
When  the  proof  of  A  is  all  in,  in  those  States  in  which  a  nonsuit  is  permissi- 
ble without  the  consent  of  the  parties,  the  remedy  is  to  move  for  a  nonsuit  on 
the  ground  that  the  evidence  fails  to  support  the  declaration;  but  in  those 
States  where  the  courts,  by  statute,  are  not  permitted  to  nonsuit  the  plaintiff, 
the  remedy  should  be  sought  by  moving  for  a  verdict  for  the  defendant  upon 
the  ground  that  the  evidence  is  not  sufficient  to  sustain  the  declaration.  In 
Loring  v.  Steinman,  1  Mete.  (Mass.)  204,  the  court  expressly  held  that  it  was 
incumbent  upon  him  who  takes  the  affirmative  of  an  issue,  whether  under  a 
declaration  or  plea,  to  maintain  the  issue  raised  by  him  by  competent  proof ; 
and  where  the  burden  lies  upon  one  party  of  proving  an  issue,  he  cannot 
change  it  or  throw  it  upon  the  other  party  by  any  system  of  pleading.  State 
V.  Melton,  8  Mo.  417.  Thus,  in  an  action  for  the  non-performance  of  a 
contract,  the  burden  is  upon  the  plaintifiFto  prove  the  non-performance  by  full 
proof  and  failing  in  that  the  defendant  is  entitled  to  a  verdict.  McGregory  i). 
Prescott,  5  Cash.  (Mass.)  67. 

So  where  a  breach  of  the  performance  of  a  contract  is  alleged  by  a  declara- 
tion or  plea,  the  party  setting  it  up  is  charged  with  the  burden  of  proving  it. 
Edmonds  v.  Edmonds,  1  Ala.  401. 

A  defendant  setting  up  matter  in  mitigation  of  damages  takes  the  burden 
of  establishing  fully  the  mitigating  circumstances  relied  on  ;  Murrell  v.  Whit- 
ing, 82  Ala.  54 ;  so  where  matter  in  justification  is  plead  ;  Winans  «.  Winans, 
19  N.  J.  220  ;  or  matter  in  avoidance  ;  Gray  v.  Gardner,  17  Mass.  188  ;  Brown 
i>.  Woodbury,  5  Ind.  254 ;  Attleborough  v.  Middleborough,  10  Pick.  (Mass  )  378; 
Jewett  1).  Davis,  6  N.  H.  518 ;  or  in  bar. 

Where  a  defendant,  in  an  action  on  a  promissory  note  by  an  indorser,  denies 
that  the  note  has  been  indorsed  to  the  plaintiff  before  maturity,  and  therefore 
claims  the  benefit  of  any  equities  attaching  in  his  favor  against  the  payee,  he 
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for  having  game  in  Ms  possession;  —  and  where  the 
Court  of  Queen's  Bench  held  it  sufficient,  if  the 
qualifications  in  the  22  &  23  Car.  2,  c.  25,  sect.  3  were 

takes  the  burden  of  proving  tlie  allegation,  and  tke  plaintiff  is  not  bound  to 
show  when  the  indorsement  was  in  fact  made,  the  law,  in  the  absence  of  proof, 
presuming  that  it  was  made  before  maturity;  Hopkins  «.  Kent,  17  Md.  113 ;  Davis 
V.  Bartlett,  12  Ohio  (N.  S.),  534 ;  the  same  is  also  true  when  the  defendant  sets  up 
in  his  plea  that  the  payee  of  the  note  is  not  the  owner  of  the  same,  but  has  in- 
dorsed it  to  another  who  is  the  real  owner  ;  Vanbuskirk  v.  Xievy,  3  Mete.  (Ky.) 
133 ;  so  where  want  of  consideration  is  alleged,  the  burden  rests  upon  the  de- 
fendant to  establish  it,  the  law  presuming,  where  a  consideration  is  expressed 
therein,  that  it  was  given  for  a  full  and  valid  consideration,  until  the  contrary 
is  proved  ;  Gilbert  i).  Duncan,  5  Dutcher,  531 ;  Quimby  v.  Morrill,  47  Me.  470 ; 
Thomas  v.  Quick,  5  Blackf.  (Ind.)  834 ;  Towsey  «.  Shook,  3  id.  267  ;  so  where 
the  consideration  is  claimed  to  be  illegal ;  Brigham  ®.  Potter,  14  Gray  (Mass.), 
522 ;  Trustees!!.  Hill,  13  Iowa, 462  ;  Solomon  i).  Dreschler,  4  Minn.  278  ;  Dykers 
■».  Townsend,  34  N.  T.  57  ;  Craig  v.  Proctor,  6  R.  I.  547 ;  Kidder  v.  Norris,  18  N. 
H.  533 ;  or  usurious  ;  Ives  ii.  Farmers'  Bank,  3  Allen  (Mass.),  236 ;  Engler  ». 
Ellis,  16  Ind.  475  ;  Hale  v.  Hazleton,  21  Wis.  330  ;  and  this  must  be  by  strict 
proof,  and  evidence  is  not  admissible  to  prove  that  the  party  making  the  loan 
is  a  usurer ;  Jackson  i>.  Smith,  7  Cow.  (N.Y.)  717  ;  so  where  a  note  is  sued  upon, 
purporting  to  be  signed  by  an  agent,  the  burden  of  proof  is  on  the  defendant 
to  show  want  of  authority.    Thompson  1).  Abbott,  11  Iowa,  193. 

When  the  holder  of  a  note  seeks  to  avoid  want  of  protest  and  notice  to  the 
indorser,  the  burden  is  on  him  to  establish  the  waiver  of  notice  or  other  legal 
excuse  or  a  promise  to  pay  with  full  knowledge  of  his  non-liability.  Bal- 
lin  V.  Betske,  11  Iowa,  204  ;  so  the  burden  of  establishing  payment  of  a  note 
or  performance  of  an  admitted  contract  is  on  the  defendant.  Caulfield  ■».  San 
ders,  17  Cal.  569  ;  McKinney  v.  Slack,  4  Green  (N.  J.),  220  ;  Edmonds  «.  Ed- 
monds, 1  Ala.  401 ;  Irwin  v.  Gernon,  18  La.  Ann.  328  ;  McLendon  «.  Hamblin, 
34  Ala.  46  ;  Buzzell  i>.  Snell,  35  N.H.  474. 

An  alteration  in  a  note,  mortgage  or  other  written  contract  or  evidence  of 
indebtedness,  must  be  explained  by  the  person  benefited  by  the  alteration,  as 
the  law  presumes,  in  the  absence  of  proof  to  the  contrary,  that  the  original 
contract  without  alteration  expresses  the  real  intention  of  the  parties.  Van 
Horn  V.  Bell,  11  Iowa,  465  ;  Hill  v.  9ooley,  46  Penn.  St.  256  ;  Smith  v.  United 
States,  2  Wall.  (U.  S.)  219.  '    ' 

Where  an  original  entry  of  an  account  was  altered,  it  was  held  that  the 
alteration  must  be  explained  or  it  would  be  presumed  to  be  in  accordance  with 
the  facts  at  the  time  of  entry  ;  Shiels  v.  West,  17  Cal.  324  ;  but  if  the  altera, 
tion  is  not  apparent  the  person  claiming  the  benefit  of  it  must  prove  it  fully  ; 
Davis  V.  Jenny,  1  Mete.  (Mass.)  221 ;  so  where  a  mortgage  was  altered,  it  was 
held  in  the  absence  of  proof  to  the  contrary  that  the  burden  was  on  the  mort- 
gagee to  explain  the  alteration,  and  that  in  the  absence  of  proof  to  show  that 
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negatived  in  the  information  and  adjudication,  althougli 
they  were  not  negatived  by  the  evidence.  This  de- 
cision  was   based   altogether   on  tlbe    rule   under    con- 

ihe  alteration  was  in  accordance  with  tlie  contract,  it  would  be  presumed  that 
the  contract  was  as  it  existed  before  the  alteration  was  made ;  Van  Horn  «. 
Bell,  11  Iowa,  465  ;  and  as  to  whether  a  material  alteration  requiring  explana- 
tion has  really  been  made  since  the  delivery  of  the  contract,  the  court  may 
determine.  Wood  v.  Steele,  6  Wall.  (U.  S.)  80  ;  Ives  «.  Farmers'  Bank,  2  Allen 
(Mass.),  336. 

Where  an  official  document,  which  has  always  remained  in  the  custody  of 
the  officer  entitled  to  its  charge,  is  altered,  it  will  be  presumed,  until  the  con- 
trary appears,  that  the  alteration  was  rightly  made.  Devoy  «.  New  York,  35 
Barb.  (N.  Y.)  264. 

Where  previous  to  the  inspection  by  the  jury  of  a  locality  where  a  crime  has 
been  committed,  a  change  has  been  made,  it  is  incumbent  upon  the  prosecu- 
tion to  show  that  the  change  does  not  injuriously  afiect  the  respondent.  State 
1).  Knapp,  45  N.  H.  148. 

When  a  party,  who  has  formerly  resided  for  a  long  time  in  one  locality,  goes 
to  reside  in  another  for  such  a  time  as  raises  a  reasonable  presumption  of 
actual  residence,  the  burden  is  upon  him  to  show  that  his  domicile  is  still  at  the 
place  in  which  he  has  formerly  resided.    Atler  v.  Waddell,  20  La.  Ann.  246. 

See  Hart  ii.  Horn,  4  Kan.  232,  where  it  is  held  th&ifact  and  intent  must  con- 
cur to!  work  a  change  of  domicile.  See,  also,  Clarke  ».  Territory,  1  Wash. 
Ter.  82. 

Where  a  lien  has  once  attached  in  favor  of  a  vendor,  it  is  incumbent  upon  a 
purchaser,  who  claims  that  the  lien  has  been  quieted  or  lost,  to  maintain  the 
fact.     Hays  i).  Horine,  12  Iowa,  61. 

When  a  person  seeks  to  recover  of  a  carrier  for  injuries  received  by  his  or 
its  neglect,  the  law  presumes  that  he  was  a  passenger  for  hire  and  the  burden 
of  establishing  the  contrary  is  on  the  carrier;  Buffit  «.  Troy,  etc.,  R.  R.  Co., 
36  Barb.  (N.  Y.)  420  ;  so  in  an  action  against  a  carrier  of  goods,  it  is  not  incum- 
bent on  the  plaintiff  to  show  negligence  on  the  part  of  the  carrier,  but  the  bur- 
den is  on  the  carrier  to  show  that  the  goods  were  not  delivered  by  reason  of 
the  intervention  of  a  legal  excuse  ;  Tarbox  «.  Eastern  Steamboat  Co.,  50  Me. 
389  ;  the  rule  is  that  it  is  only  incumbent  upon  the  plaintiff  to  show  a  delivery 
of  the  goods  to  the  carrier  and  their  loss,  or  if  the  claim  is  for  damages  done 
to  them,  the  fact  that  they  are  damaged  and  the  amount  of  the  injury,  and  the 
onus  is  then  imposed  upon  the  carrier  of  showing  that  the  loss  or  damage 
resulted  from  some  of  the  perils  from  which  they  are  exempted  under  their 
contract  of  shipment ;  Shaw  v.  Gardner,  12  Gray  (Mass.),  488;  Steamer  Niagara 
11.  Cordes,  21  How.  (U.  S.)  70 ;  111.  E.  R.  Co.  v.  Cowles,  32  111.  116  ;  Humphreys 
11.  Switzer,  11  La.  Ann.  820 ;  Tarbox  «.  Eastern  Steamboat  Co.,  50  Me.  889  ;  but 
in  actions  against  common  carriers  of  passengers,  the  mere  fact  that  a  passen- 
ger was  injured  while  on  his  journey  is  not  suflacient  to  throw  the  onus  of 
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sideration,    and   the    argument    ab    inconvenient!    that 
the   defendant   must   know   the   nature   of  his   qualifi- 
cation *it  he  had  one,  whereas  the  prosecutor  ^ 
would  be  obliged,  if  the  burden  of  proof  were  '-  ^ 

proving  due  care  on  the  carrier.  The  burden  is  on  the  party  injured  to  make 
out  that  degree  of  negligence  and  want  of  care  on  the  part  of  the  carrier  essen- 
tial to  charge  him  with  liability,  and  he  cannot  rest  his  case  until  such  proof 
is  made ;  as,  failing  in  that,  the  carrier  is  entitled  to  a  verdict  without  the  intro- 
duction of  any  proof  whatever.  Mitchell  v.  Western,  etc..  Railroad  Co.,  30 
Ga.  23. 

In  all  cases  where  fraud  is  charged  as  substantive  matter,  whether  in  a  dec- 
laration or  plea,  the  party  alleging  it  must  make  it  out  by  a,  clear  preponder- 
ance of  evidence ;  Beatty  «.  Fischel,  100  Mass.  448 ;  Kline  v.  Horine,  47  III. 
430;  Hager  -o.  Thomson;  1  Black.  (U.  S.)  80;  Oaks  v.  Harrison,  24  Iowa,  179; 
Winslow  e.  Gilbert,  50  Me.  90 ;  Blaisdell  v.  Cowell,  3  Shepl.  (Me.)  370 ;  thus 
where  fraud  is  charged  in  the  administration  of  a  trust,  the  party  relying  upon 
it  takes  the  burden  of  establishing  the  fraud,  and  the  evidence  must  be  such 
as  to  overcome  the  presumption  of  a  correct  administration  of  the  trust  which 
the  law  raises  in  favor  of  the  trustee  ;  Bibb  v.  Pope,  43  Ala.  190  ;  so  too,  where 
fraud  is  charged  in  a  contract,  all  the  elements  necessary  to  establish  the  fraud 
must  be  made  out  by  the  party  alleging  it ;  Smith  i).  Webb,  64  N.  C.  541 ;  as 
where  false  representations  in  the  sale  of  property  are  relied  on,  it  must  not 
only  be  proved  that  the  representations  were  false,  but  that  they  were  made 
with  a,  fraudulent  intent  and  in  respect  to  a  material  matter  ;  Taylor  «.  Sco- 
ville,  54  Barb.  (N.  Y.)  34 ;  mere  expressions  of  opinion  by  the  vendor  of  prop- 
erty, real  or  personal,  whether  relating  to  its  quality  or  quantity,  even  though 
such  representations  are  erroneous  and  untrue,  are  not  sufficient  in  the  absence 
of  improper  motive  to  establish  fraud  either  in  support  of  an  action  at  law  or 
for  relief  in  equity.  The  representations,  in  order  to  be  actionable  or  reliev- 
able  in  equity,  must  have  been  in  reference  to  a  substantive  matter,  must  have 
been  relied  on  by  the  purchaser  and  made  under  such  circumstances  as  to  show 
a  fraudulent  purpose  on  the  part  of  the  vendor,  and  the  burden  of  establishing 
all  these  facts  is  upon  him  who  would  avail  himself  of  them  ;  Moore  «.  Barre, 
11  Iowa,  198  ;  Drake  v.  Latham,  50  111.  270  ;  Curry  «.  Keyser,  30  lud.  214 ;  Put- 
ney v.  Handy,  99  Mass.  5  ;  Wheeler  v.  Randall,  48  111.  183  ;  Marshall  v.  Gray, 
89  How.  Pr.  (N.  Y.)  172 ;  Hagee  v.  Grossman,  31  Ind.  333 ;  as  that  the  facts 
claimed  to  be  false  were  peculiarly  within  the  vendor's  knowledge  ;  Sinerking 
D.  Litzler,  31  Ind.  13 ;  Paddock  v.  Fletcher,  42  Vt.  389  ;  Morgan  e.  Skidmore, 
55  Barb.  (N.  Y.)  363  ;  Bradbury  v.  Bordin,  35  Conn.  577  ;  Fackler  v.  Ford,  Mc- 
Mahon  (Kan.),  31 ;  or  that  he  made  the  representations  as  matter  of  knowledge 
and  not  of  belief,  the  fraud  consisting  in  setting  up  his  mere  belief  as  knowl- 
edge.   Cabot  V.  Christie,  43  Vt.  121 ;  Paddock  «.  Fletcher,  id.  389. 

So  in  an  action  where  the  material  question  is,  whether  a  party  selling  prop- 
66 


522  PEBIAEY  RULES  OF  EVIDENCE. 

cast  upon  him,  to  negative  ten  or  twelve  different  heada 
of  qualification  enumerated  in  tlie  statute,  which  the 
court  pronounced   to  be  next    to   impossible.     The    5 

erty  with  certain  defects  under  such  circumstances  that  fraud  is  predicated  of 
the  act,  it  is  incumbent  on  the  party  alleging  the  fraud  to  prove  that  the  othei 
did  not  disclose  the  defects  ;  Fleming  v.  Slocum,  18  Johns.  (N.  Y.)  403  ;  and  in- 
deed in  all  cases  where  the  presumptions  are  with  the  defendant,  the  burden  is 
on  the  plaintiflF  to  fully  overcome  them.  Thus,  in  all  cases  where  fraud  is 
alleged  and  relied  on,  the  onus  is  on  the  plaintiflf  to  prove  it  fully  and  by  strict 
proof,  even  though  it  involves  negative  proof,  because  fraud  is  never  pre- 
sumed but  rather  the  opposite  ;  Norris'  Peake  on  Bv. ,  p.  7  ;  so  where  an  action 
is  brought  for  official  misconduct  or  neglect,  the  presumption  being  that  all 
officers  discharge  their  duty,  it  is  incumbent  on  the  plaintiff  to  overcome  this 
presumption  by  full  proof  and  to  take  the  burden  of  proof,  whether  the  issue 
is  affirmative  or  negative  ;  as  where  a  sheriif  is  charged  with  neglect  in  the 
service  of  process ;  Buler  ■».  Bullitt,  3  Marsh.  (Ky.)  380  ;  or  in  the  levy  of  an 
execution  it  is  always  incumbent  on  the  plaintiff  to  establish  the  neglect  by 
showing  that  the  officer  did  not  discharge  his  duty ;  Davis  v.  Johnson,  3  Muu£ 
(Va.)  81 ;  and  so  in  a  multitude  of  instances  too  numerous  for  special  mention 
here,  and,  indeed,  in  all  instances  where  the  right  of  action  or  the  validity  of 
the  defense  depends  upon  proving  that  a  certain  act  was  not  done,  the  party 
alleging  it,  whether  plaintiff  or  defendant,  takes  the  onus  of  proof.  As  illus- 
trative of  this,  where  a  levy  of  an  execution  is  sought  to  be  avoided  upon  the 
ground  that  the  sheriff  has  failed  to  give  the  notice  required  by  law,  the  law 
raising  a  presumption  in  favor  of  the  sheriff  that  he  has  performed  his  duty 
in  a  legal  manner,  the  burden  is  upon  the  party  attacking  the  levy,  not  only 
to  overcome  this  presumption  by  strict  proof,  but  to  overcome  by  a  fair  pre 
ponderance  of  evidence  all  proof  interposed  tending  to  establish  the  presump- 
tion and  to  -show  that  the  notice  was  not  given  ;  Hartwell  v.  Root,  19  Johns.  {N, 
X.)  345  ;  Topper  «.  Taylor,  6  S.  &  R.  (Penn.)  173  ;  so  in  settlement  cases  where 
a  pauper  is  sought  to  be  charged  upon  another  town  or  county,  it  is  always  in- 
cumbent upon  the  town  or  county  seeking  to  charge  the  other  with  the  pauper's 
support  to  show  that  the  pauper  has  no  settlement  in  it ;  Wilmington  v.  Bur- 
lington, 4  Pick.  (Mass.)  174  ;  so  in  actions  for  malicious  prosecutions,  want  of 
probable  cause  must  be  fully  made  out  by  the  plaintiff.  Lane  v.  Crombie,  13 
Pick.  (Mass.)  177  ;  Purcell  v.  McNamara,  9  East,  361  ;  so  in  criminal  proceed- 
ings, while  the  burden  is  upon  the  State  of  establishing  not  only  affirmative 
but  also  negative  matter,  such  as  the  absence  of  provocation,  or  that  the  act 
was  not  done  in  self-defense  in  trials  for  murder ;  yet,  as  to  all  matters  not 
connected  with  the  body  of  the  offense  charged,  and  which  are  in  defense 
purely,  the  burden  is  on  the  respondent.  In  State  v.  Patterson,  45  Vt.  308,  the 
court  very  ably  discussed  the  rule  applicable  to  trials  for  murder  as  to  the 
burden  of  proof  in  cases  where  there  were  any  really  exculpatory  circum- 
stances, and  held  that  in  all  such  cases  the  burden  is  upon  the  State  to  make 
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Anne,  c.  14,  has  been  repealed  by  the  1  &  2  Will.  4,  c. 
32  ;  by  the  42  nd  section  of  which,  however,  it  is  declared 
cind  enacted  that  it  shall  not  be  necessary  in  any  pro- 
out  all  the  elements  necessary  to  establish  the  principal  offense,  even  to  the 
extent  of  overcoming  the  force  of  such  exculpatory  circumstances.  See,  also. 
State  e.  Lipscomb,  52  Mo.  32  ;  State  v.  Murphy,  33  Iowa,  270. 

The  presumption  of  innocence  must  be  fully  overcome  by  the  prosecution 
in  all  criminal  cases.     United  States  t>.  Gooding,  12  Wheat.  (U.  S.)  460. 

The  party  holding  the  affirmative  of  the  issue,  as  a  general  rule,  takes  the 
rnius  of  proof  but  there  are  numerous  exceptions  to  this  rule,  and  it  may  be 
stated  as  a  general  proposition  that  in  all  instances  where  tlie  right  uf  action 
depends  upon  a  negative  averment,  {he  party  making  it  is  charged  vyiih  the  iurden 
of  proving  it.  This  is  in  obedience  to  the  rule  that  the  burden  of  proof  ia  upon 
him  who  raises  an  issue  which  would  be  defeated  if  no  proof  was  offered. 
Kent  V.  White,  27  Ind.  890.  The  rule  operates  no  hardship,  for  the  reason  that 
a  party  whose  right  of  action  depends  upon  proof  that  a  person  has  not  done 
an  act  which  he  was  legally  bound  to  do,  and  the  neglect  to  do  which  creates  a 
legal  liability  in  his  favor,  is  presumed  to  be  prepared  with  proof  that  the  act 
has  not  been  done,  and  without  such  proof  the  bringing  of  an  action  is  wholly 
unwarranted.  There  are  a  multitude  of  instances,  however,  where  only  slight 
proof  of  the  affirmative  of  the  issue  is  necessary  to  throw  the  burden  of  prov- 
ing the  negative  upon  the  defendant.  These  are  instances  where  the  law 
presumes  the  affirmative  of  the  issue.  Thus,  in  an  action  on  a  promissory 
note,  the  mere  production  of  the  note,  where  its  execution  is  not  denied,  is  suffi- 
cient to  establish  the  plaintiffs  right  of  action,  the  law  presuming  non-pay- 
ment from  the  fact  of  possession ;  and  if  the  defendant  sets  up  payment,  thf 
burden  is  upon  him,  and  this  is  the  case  in  all  actions  upon  written  evidence 
of  indebtedness  where  the  amount  is  liquidated. 

But  in  actions  upon  book  debt,  the  rule  is  different.  In  such  cases,  unless 
a  settlement  has  been  had,  and  the  amount  due  liquidated  under  the  hands  of 
the  parties,  the  plaintiff  is  not  only  compelled  to  prove  his  account,  but,  also, 
that  it  has  not  been  paid  ;  so  in  an  action  upon  a  bond,  the  mere  production  of 
the  bond  is  not  sufficient,  the  plaintiff  is  also  bound  to  prove  that  the  defend- 
ant has  not  complied  with  its  provisions,  and  if  there  are  any  precedent  acts 
to  be  performed  by  him,  that  he  has  on  his  part  fully  performed,  before  the 
burden  is  shifted  to  the  defendant.  There  are  exceptions  to  the  general  rule 
that  he  who  takes  the  affirmative  of  an  issue  takes  the  burden  of  proof,  as 
where  the  declaration  or  plea  sets  up  negative  matter,  essential  to  the  issue, 
which  is  peculiarly  within  the  knowledge  of  the  other  party.  In  such  cases 
the  allegations  are  taken  as  true  unless  denied  by  the  other  party.  State  v. 
Crowell,  2  Shepl.  (Me.)  171;  Haskill  v.  Com.  3  B.  Monr.  (Ky.)  343; 
Schleisinger  v.  Hexter,  84  N.  Y.  Superior  Ct.  499;  Ryan  v.  Valanding- 
ham,  25  111.  128.  Thus,  in  actions  for  a,  penalty  for  selling  articles  with- 
out a  license,  the  fact  that  the  party  has  a  license  being  peculiarly  within 
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ceeding  against  any  person  under  that  act  to  negative  by 
evidence  any  certificate,  license,  consent,  authority  or  other 
matter  of  exception  or  defense ;  but  that  the  party  seek- 

fhe  knowledge  of  the  defendant  and  susceptible  of  easy  proof  by  him,  the  bur- 
den is  upon  him  to  show  that  he  has  complied  with  the  law,  and  has  a  license 
to  sell.  Wheat  v.  The  State,  6  Mo.  455 ;  1  Greenleaf  on  Bv.  p.  Ill,  and  cases 
there  cited.  Indeed,  it  may  be  given  as  the  general  rule  that  in  all  cases  where 
the  nature  of  the  allegation  is  such  as  to  show  that  the  defendant  is  peculiarly 
possessed  of  the  knowledge  to  disprove  the  issue,  the  law  presumes  the  truth  of  the 
negative  allegations,  and  the  burden  is  vpon  the  defendant  to  disprove  them.  But 
the  rule  never  attaches  except  in  instances  where  the  law  presumes  the  truth  of 
the  allegation,  until  the  contrary  is  shown.  Genig  v.  State,  1  McCord  (S.  C), 
573;  Com.  v.  Kimball,  7  Mete.  (Mass.)  304;  Sheldon  v.  Clark,  1  Johns.  (N.  T.) 
513  ;  Smith  v.  Jeffries,  9  Price,  257. 

In  an  indictment  for  keeping  a  ferry  without  a  license,  it  was  held  that  the 
burden  is  upon  the  defendant  to  show  that  he  had  a  license,  and  that  the  prose- 
cution were  not  obliged  to  introduce  any  evidence  upon  that  point ;  Wheat  v. 
State,  6  Mo.  455  ;  but  in  cases  where  the  "knowledge  is  equally  accessible  to 
both  parties,  so  that  it  cannot  be  said  to  be  peculiarly  in  the  defendant,  the 
rule  is  otherwise.  Thus,  it  has  been  held  that  where  licenses  granted  were 
a  matter  of  record  in  a  public  oiHce,  and  must  be  there  recorded  in  order  to 
have  validity,  the  State  is  bound  to  show  that  no  license  was  granted  to  the 
defendant.  Where  a  person  makes  a  will  while  under  guardianship  as  a  jiora 
compos  mentis,  the  burden  is  upon  the  executor  to  show  both  that  the  testator 
had  such  mental  capacity  and  freedom  of  will  and  action  as  are  requisite  to 
make  a  legal  and  valid  will ;  Breed  v.  Pratt,  18  Pick.  (Mass.)  115  ;  but  where 
the  insanity  of  the  testator  is  set  up  in  avoidance  of  the  will,  the  party  alleg- 
ing it  must  prove  it,  as  the  law  presumes  the  opposite.  Barton  v.  Scott,  8 
Rand.  (Va.)  399  ;  Phelps  v.  Hartwell,  1  Mass.  71 ;  Hubbard  v.  Hubbard,  6  Mass. 
397. 

In  an  action  for  a  breach  of  covenant  in  not  supplying  timber,  according  to 
the  terms  of  the  contract,  where  the  defense  was  that  the  plaintiif  did  not 
furnish  money,  it  was  held  that  the  onus  probandi  was  upon  the  defendant, 
but  that  a  verdict  ought  not  to  be  rendered  against  the  defendant  if  the  proof 
was  such  that  the  jury  had  reasonable  doubts  as  to  the  facts ;  HoUister  v. 
Bender,  1  Hill  (N.  Y.),  150;  so  in  an  action  by  an  assignee  under  insolvent  or 
bankrupt  laws,  to  recover  the  value  of  property  transferred  by  the  bankrupt 
to  one  of  his  creditors,  it  is  incumbent  on  the  plaintiff  to  prove  that  the  defend- 
ant had  reasonable  grounds  to  believe  that  the  bankrupt  was  insolvent  when 
the  transfer  war  made  ;  Butler  «.  Breck,  7  Mete.  (Mass.)  164  ;  merely  alleging 
a  fact,  without  producing  any  evidence  to  support  it,  can  in  no  case  throw  the 
burden  upon  another  party  of  disproving  it ;  Kyle'r  e,  Calmes,  1  How.  (Miss.) 
121  ;  as  an  allegation  that  a  note  sued  upon  is  without  consideration.  Id. 
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ing  to  avail  himself  of  any  sucli  certificate,  license,  &c,. 
or  other  matter  of  exception  or  defense,  shall  be  bound 
to  prove  the  same.     In  the  subsequent  case  of  Doe  d. 

The  date  of  the  assignment  of  a  note  is  prima  facie  evidence  of  the  time  when 
it  was  assigned.    Byrd  i).  Tucker,  3  Pike  (Ark.),  451. 

Where  a  party  has  once  acquired  a  domicile  in  a  town,  and  is  there  taxed,  in 
a  suit  for  the  same,  the  burden  is  upon  him  to  show  that  he  had  really 
abandoned  his  domicile  there,  before  the  tax  is  assessed ;  Kilburn  ».  Bennett,  3 
Mete.  (Mass.)  199 ;  so  in  an  action  between  two  towns  for  the  support  of  a 
married  woman  who  is  a  pauper,  the  burden  is  on  the  plaintiff  town  to  show 
that  she  has  a  settlement  in  the  defendant  town,  and  if  the  defendant  town 
seeks  to  avoid  liability  upon  the  ground  that  her  husband  had  a  settlement  in 
some  other  town,  the  burden  of  proving  this  is  on  the  defendant,  the  rule 
being  that  a  person,  seeking  to  avoid  liability  by  setting  up  new  matter,  takes 
the  burden  of  proof  as  to  such  matter  ;  Randolph  u.  Easton,  23  Pick.  (Mass.) 
242  ;  so  where,  in  an  action  between  two  towns  for  the  settlement  of  a  pauper, 
the  defendant  admits  that  the  pauper  once  had  a  residence  in  it,  but  claims 
that  he  has  since  gained  a  residence  in  the  plaintiff  town,  the  burden  is  on  the 
defendant  to  establish  the  issue  ;  Kilburn  v.  Bennett,  8  Mete.  (Mass.)  199  ;  bo 
ill  a  case  where  the  seizin  of  the  party  at  a  given  time  is  admitted  or  proved, 
the  legal  presumption  is  that  it  continues,  and  one  who  sets  up  a  disseizin 
takes  the  burden  of  proof  of  overcoming  the  presumption  and  establishing  a 
disseizin  hj  full  proof.    Brown  v.  King,  5  Mete.  (Mass.)  173. 

Where,  in  an  action  of  ejectment,  the  plaintiff  claims  to  recover  by  reason  of 
the  breach  of  a  condition  subsequent,  he  is  bound  to  prove  the  breach,  even 
though  a  negative.     O'Brien  v.  Doe,  6  Ala.  787. 

Where  either  party  claims  under  a  document  signed  by  a  public  agent,  the 
signature  must  be  proved  whether  denied  or  not.  To-nee-gus-kee  «.  Coleman, 
3  Hawks  (N.  C),  174. 

So  in  a  qui  tarn  action- against  a  clerk  for  issuing  a  license  to  marry  a  female 
under  age,  the  plaintiff  is  not  bound  to  prove  that  consent  was  not  given,  the  ■ 
record  of  the  fact  'being  prima  facie  evidence  of  it,  and  in  the  custody  of  the 
clerk,  he  is  bound  to  produce  it  if  he  justifies  under  it ;  Blaun  v.  Beal,  5  Ala. 
357  ;  so  in  a  qui  torn  action  against  a  minister  for  marrying  a,  minor  the  bur- 
den of  proving  the  parents'  consent  is  on  him ;  Medlock  «.  Brown,  4  Mo. 
379.  In  a  trial  for  a  criminal  offense,  the  prosecution  is  bound  to  prove  actual 
guilt  even  to  the  extent  of  negating  facts  that  would  exclude  it.  Thus,  it  was 
held  in  The  People  v.  Bodine,  1  Denio  (N.  Y.),  281,  that  proof  by  the  State 
that  a  murder  had  been  committed,  and  that  the  house  in  which  the  body  was 
found  was  set  on  fire,  under  circumstances  that  warranted  a  suspicion  that  it 
was  fired  by  the  perpetrator,  it  was  not  enough  to  show  that  the  respond- 
ent might  have  been  at  the  scene  of  the  fire,  to  change  the  onus  of  proof  upon 
the  respondent  to  account  for  his  presence,  but  that  it  must  show  that  he  was 
in  fact  there. 
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Bridger  v.  Whitehead,'  wHcli  was  an  ejectment  by  a  land- 
lord against  a  tenant  on  an  alleged  forfeiture  by  breacli 
of  a  covenant  in  his  lease,  to  insure  against  fire  in  some 

'  8  A.  &  E.  571. 

The  law  presumes  every  person  to  be  innocent  until  they  are  proved  to  be 
guilty  of  a  crime,  and  this  presumption  is  so  strong  that  the  prosecution 
must,  before  it  rests  its  case,  make  out  the  person's  guilt  by  such  evi- 
dence as  leaves  no  reasonable  doubt ,  or  he  will  be  entitled  to  an 
acquittal  without  the  introduction  of  any  rebutting  proof  ;  United  States  v. 
Gooding,  12  "Wheat.  (U.  S.)  460  ;  and  where  the  evidence  is  circumstantial,  the 
rule  is  that  the  jury,  in  order  to  convict  the  prisoner,  must  find  the  circum- 
stances clearly  proved  as  facts,  and  when  they  are  so  found,  they  must  be  of 
such  force  and  character  as  clearly  and  unequivocally  imply  the  prisoner's 
guilt,  and  not  consistent  with  any  reasonable  hypothesis  of  his  innocence.  If 
they  can  be  reasonably  reconciled  with  any  hypothesis  of  his  innocence,  he  is 
entitled  to  the  henefit  of  that  hypothesis,  and  it  would  be  error  for  a  jury  to 
convict.  United  States  «.  Douglass,  3  Blatchf.  (U.  S.)  307;  Ogletree  v.  State,  28 
Ala.  693;  State  v.  Newman,  7  id.  69 ;  Com.  v.  Kimball,  34  Pick.  (Mass.)  366; 
Com.  V.  Dana,  2  Mete.  (Mass.)  329. 

Indeed,  so  strong  is  this  presumption  of  innocence  and  honesty  of  purpose 
on  the  part  of  every  member  of  society,  it  is  held  that  in  a  civil  action  where 
the  facts  of  a  case  present  a  double  aspect,  one  consistent  with  fair  dealing 
and  the  other  involving  dishonesty  of  purpose,  the  courts  will,  unless  the 
weight  of  evidence  is  decidedly  in  favor  of  the  hypothesis  of  dishonesty, 
strike  the  balance  in  favor  of  innocence  and  honesty  of  purpose.  Greenwood 
«.  Lowe,  7  La.  Ann.  197. 

The  rule  does  not  go  to  the  extent  of  excluding  any  doubt  as  to  the  prison- 
er's guilt,  but  is  confined  to  reasonable  doubts,  such  doubts  as  lead  a  juror  to 
hesitate  about  convicting  the  prisoner,  as  do  not  leave  the  mind  satisfied  that  a 
verdict  of  guilty  should  be  rendered,  and  such  as  would  lead  a  reasonable 
man  to  hesitate  about  acting  against  it  in  the  ordinary  relations  of  life.  It  is 
not  a  question  whether  the  jury  must  believe  in  his  guilt,  but  whether,  while 
the  mind  inclines  to  the  prisoner's  guilt,  there  is  yet' such  a  doubt  remaining 
in  his  mind  as  leads  him  to  hesitate  about  convicting  him ;  whether  there  ia 
any  reasonable  hypothesis  in  view  of  all  the  evidence  consistent  with  the 
prisoner's  innocence.  If  so,  the  prisoner  is  entitled  to  the  benefit  of  the  doubt, 
as  the  prosecution  has  failed  to  maintain  the  issue  raised  by  it  by  full  proof, 
which  requires  it  to  show  the  prisoner's  connection  with  the  crime  beyond  a 
reasonable  doubt. 

As  to  the  burden  of  proof  in  the  case  of  lost  notes  or  evidences  of  indebted 
nesB,  the  rule  is,  that  where  the  instrument  is  admitted  once  to  have  existed, 
the  creditor  is  merely  bound  to  prove  its  loss,  and  the  burden  is  upon  the 
defendant  to  prove  payment  or  satisfaction  of  the  claim ;  Bell  v.  Young,  1 
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office  in  or  near  London,  it  was  contended  that  it  lay  on 
the  defendant  to  stow  that  he  had  insured,  ^at  being  a 
fact  within  his  peculiar  knowledge ;  the  old  argument  ab 

Grant  (Penn.),  175  ;  so  in  Mcllroy  v.  Cochran,  3  Litt.  (Ky.)  454,  it  was  held  that 
where  the  loss  of  a  note  ia  alleged  and  it  ia  admitted  by  the  defendant  that 
anch  a  note  once  existed,  a  legal  consideration  is  presumed,  and  the  holder  will 
not  be  compelled  to  substantiate  the  original  transaction  or  show  its  non-pay- 
ment. 

But  the  loss  must  be  clearly  proved,  otherwise  all  the  presumptions  aa  to  ita 
contents  will  be  against  the  holder.     Little  v.  Marah,  3  Ired.  (N.  C.)  331. 

In  the  caae  of  an  instrument  mutilated  or  destroyed  by  a  person  who  is  a 
party  to  it,  every  thing  which  can  be,  will  be  presumed  against  him  when  it  is 
offered  in  evidence,  and  the  burden  will  be  upon  him  to  explain  the  mutila- 
tion or  destruction,  and  the  exact  legal  character  and  effect  of  the  instrument 
originally.  Kent  v.  Bottoms,  3  Jones  (N.  C),  78  ;  Haieyburton  v.  Kershaw,  3 
Des.  (S.  C.)  105  ;  Henderson  v.  Hake,  1  D.  &  B.  (N.  C.)  119. 

Prima  Pacik  Evidence. 

While  it  is  true  that  a  person  seeking  a  recovery  of  another  in  an  action  at 
law  is  charged  with  the  burden  of  proving  the  issue  in  his  favor,  yet  when- 
ever the  law  interposes  any  presumptions  in  his  favor  it  often  happens  that 
he  is  only  called  upon  to  make  prima  facie  proof.  Therefore  it  is  material  to 
know  what,  in  law,  is  regarded  as  prima  facie  evidence,  so  that  ita  production 
by  a  party  puts  the  other  party  in  a  position  that  he  must  rebut  it,  to  prevent 
a  recovery  against  him.  Prima  facie  evidence  may  be  said  to  be  such  evi- 
dence as  in  law  is  regarded  as  sufBcient  to  entitle  a  party  to  a  recovery  until 
it  is  fairly  overcome  by  rebutting  proof.  Kelly  ®.  Jackson,  6  .Peters  (U.  S.), 
622. 

Thus,  in  an  action  upon  a  promiaaory  note,  the  plaintiff  ia  only  required,-iu 
the  firat  instance,  to  produce  the  note  on  trial,  and  the  law  presuming  from  its 
possession  by  him  that  it  is  still  an  outstanding  obligation  upon  the  makers 
and  indorsera,  its  production  makes,  for  the  plaintiff,  a  prima  facie  case,  and 
the  burden  is  imposed  upon  the  defendant  to  overcome  the  effect  of  thiaprima 
facie  case,  or  the  plaintiff  will  be  entitled  to  a  judgment  for  the  amount 
apparently  due  upon  it.     Conway  «.  Williams,  2  Hun  (N.  Y.),  642. 

So,  in  an  action  of  trover,  possession  of  a  chattel  is  prima  facie  evidence  of 
title  and  imposes  upon  the  plaintiff  the  onus  of  proving  title  in  the  chattel  in 
himself,  or  that  he  has  a  right  to  its  possession  aa  againat  the  defendant,  and 
he  must  do  this  by  such  proof  as  fully  overcomes  the  presumption  of  property 
in  him  who  has  possession.  Pinkham  v.  Gear,  3  N.  H.  484 ;  Finch  v.  Alston, 
2  S.  &  P.  (Ala.)  83  ;  Drummond  «.  Hopper,  4  Harr.  (Del.)  327 ;  Trougott  v.  Byers, 
5  Cow.  (N.  Y.)  480  ;  Goodwin  e.  Garr,  8  Cal.  615 ;  Entreken  «.  Brown,  32  Penn. 
St.  364  ;  Vining  ii.  Baker,  53  Me.  44 ;  Fish  v.  Skut,  21  Barb.  (N.  Y.)  333. 

This  presumption  of  title  to  personal  property  in  him  who  has  possession. 
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inconvenienti  was  strongly  urged  that  the  plaintiff  could 
not  bring  persons  from  every  insurance  office  in  or  near 
London  to  show  that  no  such  insurance  had  been  effected 

is  so  strong  that  it  is  held  that  all  species  of  personal  property  found  among  the 
effects  of  a  deceased  person  belong  to  his  heirs,  and  that  if  any  person  claims 
to  be  the  owner  thereof  he  must  make  out  his  title  by  clear  and  unmistakable 
proof  of  ownership  in  him,  and  beyond  a  doubt ;  Succession  of  Alexander,  18 
La.  Ann.  337  ;  but  possession  of  personal  property  by  the  consent  of  the  true 
owner  does  not  raise  a  legal  presumption  of  title  against  the  owner,  but  only 
against  others ;  Magee  v.  Scott,  9  Cush.  (Mass.)  148 ;  and  where  property  is 
found  in  the  possession  of  several,  the  law  refers  the  possession  to  him  who 
has  the  true  title,  and  this  is  the  rule  both  as  to  real  and  personal  estate  ; 
Maples  «.  Maples,  Rice  (S.  C),  300  ;  Lenoir  v.  Rainey,  15  Ala.  667  ;  Governor  v. 
Campbell,  17  id.  566 ;  Miller  v.  Fraley,  23  Ark.  735 ;  so  prior  possession  of 
land  is  prima  facie  evidence  of  a  title  in  fee,  and  is  good  until  a  better  title  is 
proved  ;  Herbert  v.  Herbert,  Breese,  278  ;  Hawkins  «.  County  Commissioners,  2 
Allen  (Mass.),  251  ;  Ward  «.  Mcintosh,  12  Ohio  St.  231  ;  Hunt  b.  Titter,  15  Ind. 
818 ;  but  such  title  may  be  overcome  by  one  who  has  a  better  title  thereto,  and 
when  a  better  title  is  established,  the  possession  of  the  premises,  if  short  of 
the  statutory  period,  will  be  presumed  to  be  in  subordination  to  the  title  of 
the  real  owner,  as  adverse  possession  is  never  presumed  by  the  law.  But  the 
onus  of  establishing  the  real  title  is  upon  him  who  sets  it  up  ;  Allen  v.  Harper, 

59  Me.  371  ;  Baldwin  v.  Buffalo,  35  N.  Y.  375  ;  Rowland  v.  Updike,  28  N.  J.  101 ; 
Brandt  v.  Ogden,  1  Johns.  (N.  Y.)  156 ;  Edmonston  D.  Shelton,  4  Jones  (N.  C), 
451  ;  Austin  «.  Bailey,  37  Vt.  21t» ;  McCall  ».  Pryor,  17  Ala.  538;  Russell  v. 
Marks,  8  Meto.  (Ky.)  57 ;  Rochell  i>.  Holmes,  2  Bay  (S.  C),  487  ;  but  when  title 
is  claimed  by  adverse  possession  without  color  of  title,  the  onus,  as  against 
one  having  a  clear  documentary  title,  is  on  him  who  sets  up  the  possessory 
title  ;  Rowland  v.  Updike,  28  N.  J.  101;  Stewart  i>.  Cheatham,  3  Yerg.  (Tenn.) 

60  ;  Clifton  v.  Lilly,  13  Tex.  130 ;  and  all  presumptions  will  be  against  him, 
and  he  will  be  required  to  make  out  his  possessory  title  by  strict  proof  ;  Ed- 
monston «.  Shelton,  4  Jones  (N.  C),  451  ;  Baldwin  v.  Buffalo,  85  N.  Y.  375; 
but  as  against  every  person,  except  one  having  a  clear  documentary  title,  pos- 
session is  sufficient  and  all  presumptions  will  be  made  in  its  favor.  Nixon  «. 
Carce,  28  Miss.  414 ;  Clifton  v.  Lilly,  12  Tex.  130 ;  Wendell  v.  Blanchard,  2 
N. H.  456. 

It  must  be  understood  that  a  presumption  of  title  from  possession  never 
arises  except  when  the  possession  is  perfectly  consistent  with  an  unqualified 
ownership.  When  it  is  shown  that  it  was  taken  in  subordination  to  the  title 
of  another,  and  that  only  a  qualified  interest  or  estate  less  than  an  absolute 
title  was  claimed,  a  grant  will  not  be  presumed.  Colvin  v.  Warford,  20  Md. 
357.  Where  the  death  of  a  party  becomes  a  material  issue,  a  grant  of  let- 
ters of  administration  is  prima  fade  suflBcient  evidence  of  his  death  ;  French 
D.  Frazer,  7  J.  J.  Marsh.  (Ky.)  425  ;  so  proof  that  he  was  missing  at  a  particular 
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by  tlie  defendant ;  and  S.  v.  Turner  and  some  other  cases 
of  that  class  were  cited.  But  the  court  refused  to  accede 
to  this  view.     Lord  Denman,  C.  J.,  in  delivering  judg- 

time,  and  the  circulation  of  a  report  and  general  belief  that  he  was  dead,  is 
prima  facie  evidence  of  his  death ;  Jackson  v.  Etz,  5  Cow.  (N.  T.)  314 ;  or  that 
he  has  been  absent  and  not  heard  from  lor  seven  years  ;  Whiteside's  Appeal, 
23  Penn.  St.  114  ;  Bradley  v.  Bradley,  4  Whart.  (Peun.)  173  ;  Eagle  v.  Emmett, 
4Bradf.  (N.  T.)117;  Osborn  ».  Allen,  36  N.  J.  388;  Newman  «.  Jenkins,  10 
Pick.  (Mass.)  515 ;  Stevens  v.  McNamara,  36  Me.  176 ;  Crawford  «.  Elliott,  1 
Houst.  (Del.)  465 ;  Smith  v.  Knowlton,  11  N.  H.  191  ;  Caper  v.  Thurmond,  1 
(Ga.)  538  ;  Tilley  ».  Tilley,  3  Bland  (Md.),  436 ;  Primm  «.  Stewart,  7  Tex.  178 ; 
Spurr  v.  Taimbull,  1  A.  K.  Marsh.  (Ky.)  278;  Winship  v.  Connor,  43  N.  H.341; 
Stinchfield  v.  Emerson,  53  Me.  465;  Hulett  «.Hulett,  40  Vt.  384.  The  record  of 
the  discharge  of  an  insolvent  or  bankrupt  debtor  is  prima  facie  evidence  of 
notice  to  all  his  creditors  ;  Jay  •».  Slack,  1  South.  (N.  J.)  77 ;  so  an  entry  in  a. 
day  book  is  prima  facie  evidence  of  the  price  and  delivery  of  the  goods  charged 
there ;  Ducoign  v.  Schneppl,  1  Yeates  (Penn.),  347 ;  McCoul  «.  Lekamp,  2 
Wheat.  (U.  S.)  Ill ;  so  an  entry  in  a  log  book  is  prima  facie  evidence  of  the 
truth  of  every  particular  of  such  entry ;  Douglass  o.  Eyre,  Gilpin,  147  ;  so  an 
acknowledgment  of  the  payment  of  the  purchase-money  in  a  deed  is  prima 
facie  evidence  of  the  fact ;  Thallhimer  v.  Brinkerhoflf,  6  Cow.  (N.  T.)  90 ;  Gully 
V.  Grubba,  1  J.  J.  Marsh.  (Ky.)  387 ;  so  a  receipt  is  prima  facie  evidence  of  all 
it  purports  to  be,  and  no  more ;  McDowell  v.  Lemaitre,  2  N.  &  M.  330 ;  there- 
fore a  receipt  for  so  much  money  for  property  delivered  is  noi  prima  facie  evi- 
dence that  it  is  in  full  for  all  such  property  previously  delivered ;  Reed  v. 
Phillips,  4  Scam.  (111.)  39  ;  so  is  a  bill  of  lading ;  Benjamin  i>.  Sinclair,  1  Bailey, 
174 ;  or  a  certificate  of  pre-emption  has  been  held  to  be  prima  facie  evidence 
of  title  as  against  any  other  certificate  or  survey  ;  Rector  v.  Welch,  1  Mo. 
334.  The  record  of  a  recovery  in  an  ejectment  suit  is  prima  facie  evidence  of 
title  to  the  premises  involved  in  the  action  ;  Chirac  «.  Reinecker,  3  Pet.  (tJ.  S.) 
633 ;  a  decree  in  admiralty  restoring  the  libeled  property  to  the  claimant  is 
prima  facie  evidence  of  title  thereto;  Thompson  v.  Stewart,  3  Conn.  171;  a 
judgment  on  an  original  attachment  in  another  State  is  prima  facie  evidence 
of  the  debt,  even  though  obtained  without  notice ;  Miller  ®.  Pennington,  3 
Stew.  399 ;  so  is  a  judgment  against  a  party  not  brought  into  court ;  Taylor  ii. 
Pettibone,  16  Johns.  (N.  T.)  66  ;  so  is  a  sentence  in  a  foreign  court  of  admir- 
alty unless  it  contains  enough  to  rebut  such  presumption  ;  Johnson  v.  Ludlow, 
1  Caines'  Cases,  30  ;  so  where  an  act  of  the  legislature  directs  that  the  certifi- 
cate of  a  public  officer  shall  be  evidence,  a  paper  produced  with  his  name 
will  be  prima  facie  evidence  unless  it  is  proved  not  to  have  been  signed  by 
him ;  Prather  v.  Johnson,  3  H.  &  J.  (Md.)  487 ;  so  where  books  of  account  or 
papers  contain  distinct  settlements  made  at  different  times,  the  last  set- 
tlement is  prima  fade  evidence  of  the  fact  that  it  embraces  all  the 
others  ;  Dorsey  v.  KoUock,  CoKe,  35 ;  so  a  receipt  acknowledging  payment  of 
67 
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ment,  said,  "  I  do  not  dispute  the  cases  on  the  game  laws 
which  have  been  cited  ;  but  there  the  defendant  is  in  the 
first  instance  shown  to  have  done  an  act  which  was  un- 

a  subsequent  quarter's  rent  is  treated  as  prima  facie  evidence  that  all  the  prior 
rent  is  paid;  Brewer  «.  Knapp,  1  Pick.  (Mass.)  333  ;  the  return  of  an  officer 
upon  a  warrant  is  regarded  as  'prima  facie  evidence  of  an  arrest,  against  both 
the  grand  juror  and  oflBcer  ;  Allen  d.  Gray,  11  Conn.  95 ;  bo  the  date  of  a  writ 
or  other  process  is  prima  facie  evidence  of  the  true  time  when  it  was  issued  ; 
Society  for  Prop,  of  Gas  ®.  Whitcombe,  2  N.  H.  227 ;  but  the  date  of  a  deed, 
or  contract,  is  only  prima  facie  evidence  of  the  time  when  it  was  executed  as 
between  the  parties  thereto ;  Baker  «.  Blackburn,  5  Ala.  517.  The  return  of  a 
sheriff  is  primu  facie  evidence  of  what  was  done  by  him  in  a  controversy  be- 
tween strangers  to  the  suit  in  which  it  was  made  ;  Gray  ii.  Gray,  3  Litt.  465 ; 
so  the  return  of  a  sheriff  on  the  back  of  an  attachment  is  prima  facie  evidence 
of  the  property,  so  as  to  bind  it  on  execution  for  the  payment  of  the  debt ; 
Huyer  v.  Osborne,  1  Bay,  819  ;  so  an  execution  book  kept  by  the  clerk  isprima 
facie  evidence  of  the  truth  of  all  entries  made  in  it,  but  it  may  be  impeached 
by  extrinsic  evidence  ;  Taylor  v.  Dundas,  1  Wash.  (U.  S.)  92  ;  an  order  drawn 
upon  one  for  money  for  value  received  is  prima  facie  evidence  that  the  drawer 
has  received  the  money  or  its  equivalent ;  Child  i>.  Moore,  6  N.  H.  83  ;  so  an 
order  payable  out  of  a  specific  fund  ia  prima  facie  evidence  of  debt  ;  Curie  v. 
Beers,  3  J.  .J.  Marsh.  (Ky.)  170  ;  so  where  an  order  is  given  by  A  to  B  on  C  for 
certain  property,  B's  receipt  upon  the  order  for  the  property  is  prima  facie 
evidence  in  an  action  by  C  against  A  of  the  delivery  of  the  property  ;  Rawson 
1).  Adams,  17  Johns.  (N.  T.)  130. 

The  fact  that  a  testator  is  under  guardianship  as  a  non  compos  at  the  time 
of  the  execution  of  a  will,  is  prima  facie  evidence  that  the  testator  had  not  the 
requisite  mental  capacity  to  make  it.     Stone  v.  Damon,  12  Mass.  488. 

The  production  of  a  contract  or  deed  bearing  the  same  name  with  the  party 
in  the  suit,  is  prima  facie  evidence  of  identity  ;  Jackson  v.  King,  5  Cow.  (N.Y.) 
287  ;  Brown  «.  Metz,  33  111.  339  ;  Gates  v.  Loftus,  3  A.  K.  Marsh.  (Ky.)  203 ; 
Cooper  i>.  Parton,  1  Dur.  (Ky.)  92  ;  Gitt  v.  Watson,  18  Mo.  374;  but  otherwise 
if  the  name  is  not  strictly  identical  ;  Ellsworth  v.  Moore,  5  Iowa,  486  ;  Bur- 
ford  ».  McCue,  53  Penn.  St.  427  ;  and  where  a  party  claims  an  interest  in 
an  estate,  something  more  than  identity  of  name  is  required.  Maers  v.  Bun- 
ker, 29  N.  H.  420. 

The  invoice  of  a  cargo  is,  against  the  general  principles  of  evidence,  uni- 
formly admitted  as  prima  facie  evidence  of  the  mlue  of  the  cargo,  but  of  noth- 
ing more.     Graham  v.  Penn.  Ins.  Co.,  Wash.  C.  C.  (U.  S.)  118. 

The  register  of  a  vessel  in  a  certain  name,  is  not  even  prima  facie  evidence 
that  such  person  was  the  owner  of  the  vessel.  Sharp  v.  U.  S.  Ins.  Co.,  14 
Johns.  (N.  Y.)  201 ;  Leonard  e.  Huntington,  15  id.  303. 

A  register's  deed,  purporting  to  be  a  conveyance  of  land  sold  for  taxes  is 
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lawful  unless  he  was  qualified ;  and  the  proof  of  qualifi- 
cation is  tliro^vn  upon  the  defendant.  Here  the  plaintiff 
relies  on  something  done  or  permitted  by  the  lessee,  and 

prima  facie  evidence  that  his  proceedings  were  regular.  Bodley  v.  Hood,  3 
A.  K.  Marsh.  (Ky.)  244. 

Proof  that  a  person  has  resided  in  a  place  is  prima  facie  evidence  that  such 
place  is  still  his  residence.    Prother  b.  Palmer,  4  Pike  (Ark.),  456. 

Proof  of  the  execution  and  registry  of  a  mortgage  deed  is  prima  facie  evi- 
dence of  title  in  the  mortgagee  without  the  production  of  the  note  which  it  was 
given  to  secure.     Davis  v.  Mills,  18  Pick.  (Mass.)  394. 

The  return  of  a  constahle  on  a  writ  is  prima  facie  evidence  of  the  facts  con- 
tained in  it,  but  may  be  rebutted.    Perryman  v.  The  State,  8  Mo.  208. 

The  fact  that  a  vessel  was  sea-worthy  when  a  policy  attached  is  prima  facie 
evidence  that  it  continued  so  during  the  time  of  the  risk.  Martin  v.  Fishing 
Ins.  Co.,  20  Pick.  (Mass.)  389. 

The  agreement  of  adjoining  owners  upon  a  dividing  line  is  prima  facie  evi- 
dence that  it  is  the  true  line.     Sparhawk  v.  Bullard,  1  Mete.  (Mass.)  95. 

A  receipt  for  money,  and  expressed  to  be  in  full  of  all  demands,  is, 
however,  only  prima  facie  evidence  of  payment,  and  may  be  contradicted, 
varied  or  explained.  They  are  not  subject  to.  the  rule  which  excludes 
parol  evidence  to  contradict  or  vary  a  written  instrument.  Hill  «.  Robin- 
son, 3  Jones  (N.  C),  501 ;  Borden  v.  Hope,  21  La.  Ann.  581  ;  Batdorf  v.  Albert, 
59  Penn.  St.  59  ;  Dolan  «.  Frieberg,  4  W.  Va.  101 ;  The  Galloway  C.  Morris,  3 
Abb.  (tr.  S.)  164 ;  Middlesex  v.  Thomas,  20  N.  J.  89 ;  Pati's  Case,  4  Ct.  of 
Claims  (U.  S.),  523  ;  Joslyn  v.  Capron,  64  Barb.  (N.  Y.)  599  ;  Driver  «.  Hudspeth. 
16  Ala.  348  ;  Brooke  v.  Quinn,  13  Md.  379  ;  Rourke  ».  Story,  4  E.  D.  Smith  (N. 
T.  C.  P.),  54  ;  Mt.  Olivet  Cemetery  Co.  v.  Shubert,2  Head(Tenn.),  116  :  Gibson 
D.  Hanna,  13  Mo.  163 ;  Smith  «.  Eallou,  1  R.  I.  496.  But  all  presumptions 
are  in  favor  of  the  receipt,  and  the  party  attacking  it  must  clearly  show  that 
its  legal  effect  is  not  as  expressed  to  be  on  the  face  of  it ;  and,  when  the  evi- 
dence is  contradictory,  and  the  evidence  on  the  one  side  is  entitled  to  as  much 
weight  as  that  on  the  other,  the  receipt  will  stand.  Borden  v.  Hope,  ante ; 
Levi  ■».  Carrick,  13  Iowa,  344.  Thus,  a  receipt  may  be  shown  to  have  been 
fraudulently  obtained  ;  Clark  d.  Devereaux,  1  S.  C.  173  ;  Russell  v.  Church,  65 
Penn.  St.  9  ;  The  Galloway  C.  Morris,  3  Abb.  (U.  S.)  164 ;  to  have  been  given 
under  a  mistake  ;  Russell  D.  Church,  65  Penn.  St.  9  ;  Joslyn  t.  Capron,  64  Barb. 
(N.  Y.)  599 ;  Dodd  d.  Mason,  39  Ga.  605 ;  Walker  v.  Christian,  14  Gratt.  (Va.) 
291 ;  Elwell  «.  Leslie,  3  Halst.  (N.  J.)  349 ;  or  in  full,  when  a  part  only  of  the 
debt  was  received,  and  that  even,  when  no  fraud  was  practiced,  no  mistake 
made,  and  the  party  giving  it  was  laboring  under  no  error  or  fraud  whatever ; 
Ryan  v.  Ward,  48  N.  Y.  204 ;  Hope  v.  Johnson,  11  Rich.  (S.  C.)  135 ;  Jones  v. 
Ricketts,  7  Md.  108 ;  or  when  it  is  clearly  apparent  that  it  does  not  embrace 
the  intention  of  the  parties,  the  real  intention  may  be  shown ;  Grumley  v. 
Webb,  44  Mo.  444  ;  or  when  the  meaning  is  doubtful,  the  real  intention  of  the 
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takes  upon  himself  the  burden  of  proving  that  fact.    The 
proof  may  be  difficult  where  the  matter  is  peculiarly 
^  within  the  defendant's  *knowled2;e ;  but  that 
'-  -■  does  not  vary  the  rule  of  law.     And  the  land- 

parties  may  be  shown ;  Walker  v.  Christian,  14  Gratt.  (Va.)-  291 ;  Learned  v. 
Bellows,  8  Vt.  79;  or  when  it  was  obtained  under  such  circumstances  that  a 
court  of  equity  would  relieve  the  party  against  its  eifect ;  Fuller  ».  Crittenden, 
9  Conn.  401 ;  but,  where  there  is  no  fraud,  mistake,  or  evident  misconception 
of  rights,  and  the  demand  covered  by  the  suit  is  unliquidated,  a  receipt  is  con- 
clusive, and  a  bar  to  all  actions  which  it  in  its  terms,  or  by  fair  interpretation, 
covers.  Nelson  v.  Blanchfield,  54  Barb.  (N.  Y.)  630 ;  Illinois  Central  B.  R.  Co. 
«.  Welch,  52  111.  183 ;  Bonell  «.  Chamberlain,  26  Conn. .  487 ;  Holbrook  v. 
Blodgett,  5  Vt.  520 ;  Beers  v.  Broome,  4  Conn.  467 ;  Qoddard  ■».  Cutts,  2  Fair- 
fax (Me.),  440.  Neither  are  admissions  made  in  a  receipt  conclusive  upon  the 
party  giving  it.  Thus,  where  a  member  of  a  religious  society  gave  a  receipt 
for  money  paid  him,  and  therein  stated  that  he  had  "  withdrawn  himself  " 
from  the  society,  it  was  held  that  this  did  not  estop  him  from  maintaining  a 
bill  in  equity  setting  up  his  wrongful  exclusion  from  the  society,  and  demand- 
ing an  accounting  and  payment  to  him  of  his  share  of  the  assets.  Nachtrieb 
1).  Harmony  Settlement,  3  Wall.  Jr.  (TJ.  S.)  66.  Shipping  receipts,  expressed  to 
be  in  full  on  account  to  date,  are  held  to  be  open  to  contradiction  by  parol 
proof.  Dolan  v.  Frieberg,  4  W.  Va.  101.  A  receipt  may  be  shown  to  be  with- 
out consideration  and  consequently  void.  Seymour  v.  Minturn,  17  Johns.  (N. 
T.)  169  ;  Jackson  v.  Stackhouse,  1  Cow.  (N.  Y.)  122 ;  Sigourney  v.  Sibley,  21 
Pick.  (Mass.)  101 ;  Stamper  v.  Hayes,  25  Ga.  546.  Thus,'  where  A,  who  had 
taken  from  B  a  contract  to  do  a  certain  piece  of  work,  but  who,  after  doing  a 
part  of  it,  had  been  prevented  by  B  from  completing  the  balance,  upon  the 
receipt  from  B  of  the  amount  due  for  the  work  already  done,  gave  him  a 
receipt  "  in  full  satisfaction  of  the  work  already  done  under  the  contract,  which 
is  hereby  canceled,"  it  was  held  that  A  was  not  thereby  precluded  from  recover- 
ing of  B  the  damages  sustained  by  him  by  reason  of  the  breach  of  the  con- 
tract, for  the  reason  that  he  had  only  been  paid  what  was  due  him  for  work 
done,  and  consequently  there  was  no  consideration  for  the  release  of  damages 
for  the  breach  of  the  contract ;  Foersch  o.  Blackwell,  14  Barb.  (N .  Y.)  607  ;  but, 
if  there  is  any  consideration,  however  slight,  the  exact  value  of  which  can- 
not be  measured,  the  receipt  will  be  operative,  and  a  bar  to  all  claims  which  it 
purports  to  discharge.  Thus,  a  receipt  in  which  it  is  stated  that  the  person 
giving  it  has  received  a  horse,  in  full  of  all  demands  to  date,  or  any  other 
property,  the  value  of  which  is  not  expressed  in  the  receipt,  will  operate  as  a 
discharge  of  all  demands  properly  embraced  within  the  provisions  of  the 
receipt,  even  though  it  is  apparent  that  the  value  of  the  property  received  is 
very  much  less  than  the  demand  or  demands  discharged.  So  a  receipt  may  be 
shown  to  have  been  obtained  by  duress.  Illinois  Central  R.  R.  Co.  v.  Welch, 
53  111.  183.    But  a  receipt  under  seal  operates  as  a  release  of  all  demands 
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lord  miglit  have  had  a  covenant  inserted  in  the  lease  to 
insure  at  a  particular  office,  or  to  produce  a  policy  when 
called  for  on  pain  of  forfeiture.     If  he  will  make  the 

fairly  embraced  within  its  terms,  and  cannot  be  attacked  except  upon  the 
ground  of  fraud;  and  parol  evidence  is  not  admissible  to  defeat,  alter  or  vary 
its  effect,  at  common  law,  and  the  question  of  fraud  is  for  the  jury,  and  not  for 
the  court  to  determine.  Eastman  i>.  Wright,  6  Pick.  (Mass.)  316 ;  Loring  v. 
Brackett,  3  id.  403  ;  Coon  ■».  Knapp,  3  N.  Y.  875.  Such  a  receipt  operates  as  a 
release,  and  being  in  the  nature  of  an  executed  contract  under  seal,  if  there  are 
any  elements  of  mistake  or  misconception  in  it,  the  remedy  is  in  a  court  of 
equity  either  for  a  reformation  of  the  contract ,  or  to  set  it  aside.  So  a  receipt 
given  in  full  for  unliquidated  claims  or  damages,  as  damages  for  personal 
injuries  received,  if  free  from  fraud,  is  in  the  nature  of  a  release,  and  is  a  bar 
-to  any  action  upon  the  original  claim.  Coon  v.  Knapp,  3  N.  Y.  375  ;  Brown  v. 
Cambridge,  3  Allen  (Mass.),  474.. 

The  seal  of  the  general  land  office,  and  the  signature  of  the  commissioner 
thereof,  prima  facie  prove  themselves.     Harris  «.  Doe,  4  Blackf.  (Ind.)  369. 

Recitals  of  title  in  an  old  deed,  where  possession  accompanied  the  deed,  are 
prima  facie  evidence  against  any  person  claiming  title  under  the  grantor 
previous  to  such  deed.     James  v.  Letzler,  8  W.  &  S.  (Penn.)  192. 

The  possession  of  checks,  orders  or  drafts  by  the  corporation  or  person  on 
whom  they  were  drawn,  is  prima  facie  evidence  that  they  have  been  paid. 
Union  Canal  Oo.  ■».  Lloyd,  4  W.  &  S.  393. 

A  settlement  between  two  parties  is  prima  facie  evidence  of  a  settlement 
of  all  demands,  but  may  be  rebutted,  and  is  no  bar  to  a  recovery  for  any 
matters  not  embraced  therein.     Nichols  «.  Scott,  13  Vt.  47. 

An  indorsement  on  a  note  is  prima  facie  evidence  of  payment  of  the  amount 
designated.     Graves  v.  Moor,  7  Mour.  (Ky.)  341. 

A  receipt  in  full  of  all  demands  is  prima  facie  evidence  of  payment  of  all 
notes,  accounts  and  claims  exisiting  at  the  time  of  the  receipt.  Marston  v.  Wil- 
cox, 1  Scam.  (111.)  370. 

The  acceptance,  by  a  municipal  corporation,  of  work  which  it  was  authorized 
to  contract  for,  is  prima  facie  evidence  that  the  work  is  completed.  New 
Orleans  B.  Halpin,  17  La.  Ann.  185. 

Proof  of  an  entry  upon  another's  premises  is  prima  facie  sufficient  to  sup- 
port an  action  of  trespass,  and  throws  the  onus  upon  the  defendant  of  prov- 
ing that  his  entry  was  lawful.    Belverman  i).  State,  16  Texas,  130. 

Every  person  is  presumed  to  know  the  contents  of  all  papers  to  which  he 
himself  subscribes,  or  authorizes  another  to  sign  his  name,  whether  he  can 
read  or  write,  and  the  production  of  an  instrument  thus  signed  is  prima  facie 
evidence  of  all  it  contains  ;  Harris  v.  Story,  2  E.  D.  Smith  (N.  Y.  C.  P.),  363  ;  Bank 
V.  Kimball,  10  Cush.  (Mass.)  373  ;  Clem.  •».  N.  &  L.  E.  E.  Co.,  9  Ind.  488 ;  and 
that  he  knew  the  legal  effect  thereof ;  Mears  «.  Graham,  8  Blackf.  (Ind.)  144 ; 
but  such  evidence  may  be  rebutted  by  proof  of  fraud  or  of  undue  advantage. 
Harris  v.  Story,  ante. 
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conditions  of  Ms  lease  such  as  to  render  the  proof  of  a 
breach  very  difficult,  the  court  cannot  assist  him."  This 
ruling  seems  upheld  by  subsequent  cases.' 

§  277.  It  remains  to  add  that  the  difficulties  attending 
the  application  of  this  principle  to  criminal  charges  have 
been  felt  ia  America  as  well  as  here,  as  appears  from  the 
following  passage  in  Greenl.  Evid.  vol.  3,  §  24,  note  (2), 
2nd  Ed. 

"  The  question  as  to  the  burden  of  proving  the  nega- 
tive averment  of  disqualification  in  the  defendant,  arising 
from  his  want  of  license  to  do  the  act  complained  of,  was 
fully  considered  in  The  Oommonwealih  v.  Thurlow,  24 
Pick.  374,  which  was  an  indictment  for  selling  spirituous 
liquors  without  license.  The  Chief  Justice  [Shaw]  de- 
livered the  judgment  of  the  court  upon  this  point  in  the 
following  terms : 

" '  The  last  exception  necessary  to  be  considered  is 
that  the  court  ruled  that  the  prosecutor  need  give  no 
evidence  in  support  of  the  negative  averment  that  the 
defendant  was  not  duly  licensed,  thereby  throwing  on 
him  the  burden  of  proving  that  he  was  licensed,  if  he 
intends  to  rely  on  that  fact  by  way  of  defense.  The 
court  entertain  no  doubt  that  it  is  necessary  to  aver  in 
the  indictment,  as  a  substantive  part  of  the  charge, 
that  the  defendant,  at  the  time  of  selling,  was  not  duly 
licensed.  How  far,  and  whether  under  various  circum- 
stances, it  is  necessary  to  prove  such  negative  averment, 
is  a  question  of  great  difficulty,  upon  which  there  are 
conflicting  authorities.  Cases  may  be  suggested  of 
r  *  3^g  -,  *great  difficulty  on  either  side  of  the  general 
question.     Suppose,  under  the  English   game 

'  Wedgwood  v.  Eart,  3  Jurist,  N.  S.  288 ;  Price  v.  Worwood,  4  H.  &  N.  5ia. 
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laws,  an  unqualified  person  prosecuted  for  shooting  game 
without  the  license  of  the  lord  of  the  manor,  and  after 
the  alleged  offense  and  before  the  trial,  the  lord  dies,  and 
no  proof  of  license,  which  may  have  been  by  parol,can  be 
given  ?  Shall  he  be  convicted  for  want  of  such  affirma- 
tive proof,  or  shall  the  prosecution  fail  for  want  of  proof 
to  negative  it  ?  Again,  suppose  under  the  law  of  this 
Commonwealth  it  were  made  penal  for  any  person  to  sell 
goods  as  a  hawker  and  peddler,  without  a  license  from  the 
selectmen  of  some  town  in  the  Commonwealth.  Sup- 
pose one  prosecuted  for  the  penalty,  and  the  indictment, 
as  here,  contains  the  negative  averment,  that  he  was  not 
duly  licensed.  To  support  this  negative  averment,  the 
selectmen  of  more  than  three  hundred  towns  must  be 
called.  It  may  be  said  that  the  difficulty  of  obtaining 
proof  is  not  to  supersede  the  necessity  of  it,  and  enable 
a  party  having  the  burden,  to  succeed  without  proof. 
This  is  true ;  but  when  the  proceeding  is  upon  statute, 
an  extreme  difficulty  of  obtaining  proof  on  one  side, 
amounting  nearly  to  impracticability,  and  great  facility 
of  furnishing  it  on  the  other,  if  it  exists,  leads  to  a  strong 
inference  that  such  course  was  not  intended  by  the  legis- 
lature to  be  required.  It  would  no  doubt  be  competent 
for  the  legislature  so  to  frame  a  statute  provision,  as  to 
hold  a  party  liable  to  the  penalty,  who  should  not  pro- 
duce a  license.  Besides,  the  common-law  rules  of  evi- 
dence are  founded  upon  good  sense  and  experience,  and 
adapted  to  practical  use,  and  ought  to  be  so  applied  as 
to  accomplish  the  purposes  for  which  they  were  framed. 
But  the  court  have  not  thought  it  necessary  to  decide  the 
general  question;  cases  may  be  affected  by  special  circum- 
stances, giving  rise  to  distinctions  applicable  to  them  to 
be  considered  as  they  arise.     In  the  present  case,  the  court 
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are  of  opinion  that  the  prosecutor  was  bound  to  produce 
primd  facie  evidence  that  the  defendant  *was 
L  -■  not  licensed,  and  that  no  evidence  of  that  aver- 

ment having  been  given,  the  verdict  ought  to  be  set  aside. 
The  general  rule  is,  that  all  the  averments  necessary  to 
constitute  the  substantive  offense  must  be  proved.  If 
there  is  any  exception,  it  is  from  necessity,  or  that  great 
difficulty,  amounting,  practically,  to  such  necessity ;  or  in 
other  words,  where  one  pai'ty  could  not  show  the  nega- 
tive, and  where  the  other  could  with  perfect  ease  show 
the  affirmative.  But  if  a  party  is  licensed  as  a  retailer 
under  the  statutes  of  the  Commonwealth,  it  must  have 
been  done  by  the  county  commissioners  for  the  county 
where  the  cause  is  tried,  and  within  one  year  next  previ- 
ous to  the  alleged  offense.  The  county  commissioners 
have  a  clerk  and  are  required  by  law  to  keep  a  record,  or 
memorandum  in  writing,  of  their  acts,  including  the  grant- 
ing of  licenses.  This  proof  is  equally  accessible  to  both 
parties,  the  negative  avernient  can  be  proved  with  great 
facility,  and  therefore,  in  conf ornaity  to  the  general  rule,  the 
prosecutor  ought  to  produce  it,  before  he  is  entitled  to 
ask  a  Jury  to  convict  the  party  accused.'  24  Pick.  380, 
381.  This  point  has  since  been  settled  otherwise,  in 
Massaohusetts,  by  stat.  1844,  ch.  102,  which  devolves  on 
the  defendant  the  burden  of  proving  the  license.  So  it 
is  held  at  common  law,  in  North  Carolina,  The  State  v. 
Morrison,  3  Dev.  299.  And  in  Kentucky,  Haskill  v.  The 
Oommonwealth,  3  B.  Monr.  342.  And  in  Maine,  The 
State  V.  Growell,  12  Shepl.  171.  And  in  Indiana,  Shearer 
V.  The  State,  1  Blackf.  99."  See,  also,  on  this  subject. 
The  Oommonwealth  v.  Kimball,  24  Pick.  366. 


HOW   MUCH   MUST   BE   PROVED.  537 


*  CHAPTER  III.  [  *  381  ] 


HOW  MXJOH  MUST  BE  PROVED. 

PAOE. 

Rule  —  Sufficient  if  the  issues,  &c.,  raised  are  proved  in  substance.  537 

Averments  and  statements  wholly  immaterial  may  be  disregarded.. . .  538 

But  not  when  they  affect  what  is  material 539 

The  tribunal  should  ascertain  the  real  question  between  the  parties.  .  539 

Illustrations  from  old  authorities 540 

Other  instances 541 

Application  of  the  rule  in  criminal  cases 543 

At  common  law 542 

By  statute 543 

34  &  35  Vict.  c.  100,  sect.  60 -548 

7  Will.  4  &  1  Vict.  c.  85,  sect.  11  (repealed) 543 

14  &  15  Vict.  c.  100  and  34  &  35  Vict.  cc.  95, 96 543,  544 

Variance 546 

Amendment  of  variances 547 

9  Geo.  4,  c.  15 547 

In  civil  cases 547 

Statutes 548 

3  &  4  Will.  4,  c.  42,  sects.  33  &  24 548 

The  Common  Law  Procedure  Acts,  — 15  &  16  Vict.  c.  76,  sects. 
35,  37,  323 ;  17  &  18  Vict.  c.  135,  sect.  96 ;   33  &  34  Vict.  c. 

136,  sect  36 550 

Other  statutes 553 

Effect  of  these  statutes 552 

In  criminal  pases - 553 

11  &  13  Vict.  c.  46,  sect.  4 554 

14  &  15  Vict.  c.  100,  sect.  1 554 
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s^ibstance. 

§  278.  The  just  and  reasonable  principle,  that  tri- 
bunals should  look  to  the  meaning  rather  than  to  the 
language  of  the  pleadings,  or  other  statements  of  liti- 
gant parties,  is  not  confined  to  the  burden  of  proof,  but 
extends  to  the  proof  itself.     The  rule  of  law  from  the 

68 
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*  earliest  -times  lias  .been,  tliat  it  is  sufficient  if 
L  '  -^  tlie  issues,  &c.,  raised  are  proved  in  suhstcmce.' 
This  is  in  trutli  only  a  branch,  of  a  still  more  general  prin- 
ciple wMcli  runs  through  every  rational  system  of  Juris- 
prudence.—  "Lex  rejicit  superflua,""  "Superflua  non 
nocent," '  "  Utile  per  inutile  non  vitiatur."  * 

Averments  cmd  statements  idholly  immaterial  may  he  dis- 
regarded. 

§  279.  The  most  obvious  application  of  this  mle  is  in 
the  case  of  averments  and  statements  wholly  immaterial. 
All  averments,  which  might  be  expunged  from  the  record 
without  affecting  the  validity  of  the  pleading  in  which 
they  appear,  may  be  disregarded  at  the  trial ;  for  such 
averments  only  incumber  tlie  record,  and  the  proof  of 
them  would  be  as  irrelevant  as  themselves.'  And  there 
can  be  no  doubt  that  the  same  principle  applies  to  allega- 
tions and  statements  made  otherwise  than  in  formal 
pleadings.  All  this,  however,  must  be  understood  of 
pleadings  which  show  a  good  ground  of  action  or  defense 
in  law ;  for  it  is  a  rule  that  a  bad  pleading  must  be  proved 
in  omnibus  to  entitle  the  party  pleading  it  to  a  verdict.' 

>  Litt.  BS.  483, 484, 485  ;  Co.  Litt.  327  a,  381  b,  383  a ;  Hob.  73, 81  ;  3  Rol.  41-2 ; 
Tryals  per  Pais,  140,  Ed.  1665 ;  1  PliUl.  Ev.  558,  10th  Ed.  ;  1  Stark.  Ev.  431, 
3rd  Ed.  ;  Id.  635,  4tb  Ed.  For  earlier  authorities  see  bk.  1,  pt.  2,  §  111, 
p.  185,  note  1. 

«  Jenk.  Cent.  3,  oas.  72. 

'  Jenk.  Cent.  4,  cas.  74;  Cent.  8,  cas.  41. 

«  Co.  Litt.  3  a,  337  a,  879  a ;  3  Co.  10  a ;  10  Co.  110  a ;  Hob.  171  ;  3  Saund. 
369 ;  1  Stark.  Ev.  433,  3rd  Ed.  ;  Id.  635,  4th  Ed.  "  Non  solent,  qu«  abundant, 
vitiare  scripturas :"  Dig.  lib.  50,  tit.  17, 1.  94.  "  Utile  non  debet  per  inutile 
vitiari :"  Sext.  Decretal,  lib.  5,  tit.  13,  De  Reg.  Jur.  Reg.  37. 

5 1  Phill.  Ev.  558,  567,  568, 10th  Ed. ;  1  Stark.  Ev.  433,  3rd  Ed. ;  Id.  626,  4th 
Ed. 

«  Walker  v.  Ooe,  3  H.  &  N.  405 ;  Mmdall  v.  TMluson,  6  E.  &  B.  908,  per 
Creaswell,  J. 
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But  not  when  they  affect  tvhat  is  material. 

§  380.  But  matter  which  need  not  have  been  stated 
may  be  injurious,  or  even  fatal,  when  it  affects  that 
which  is  material.  A  party  may  allege  or  prove  things 
*which  he  was  not  bound  to  allege  or  prove,  but  • 

which,  when  alleged  or  proved,  put  his  case  out  '-  '  ^ 
of  court.'  Thus,  where,  before  the  15  &  16  Vict.  c.  76, 
s.  64,  a  party  in  giving  express  color  stated  a  true  title 
in  his  adversary  instead  of  a  defective  one, -the  latter  was 
entitled  to  judgment  on  the  pleader's  own  showing."  It 
is  accordingly  a  rule  that  averments,  though  unneces- 
sarily introduced,  cannot  be  rejected  when  they  d^erate 
by  way  of  description  or  limitation  of  essentials.'  "  Let 
an  averment  of  this  kind,"  says  an  eminent  authority  on 
evidence,*  "  be  ever  so  superfluous  in  its  own  nature,  it 
can  never  be  considered  to  be  immaterial  when  it  consti- 
tutes the  identity  of  that  which  is  matei'ial." 

The  tribunal  should  ascertain  the  real  question  between 
the  parties  —  Illustrations  from  old  authorities. 

ij  281.  This  rule  does  not  merely  absolve  from  proof 
of  irrelevant  matter.  It  has  a  far  more  general  applica- 
tion ;  and  means  that  the  tribunal  by  which  a  cause  is 
tried  should  examine  the  record  or  allegations  of  the 
contending  parties,  or  of  their  advocates,  as  the  case  may 
be,  with  a  legal  eye,  in  order  to  ascertain  the  real  ques- 
tion raised  between  them.     In  illustration  we  shall  first 

1  1  Edw.  v.,  3,  pi.  5  ;  Keilw.  165  b,  pi.  2  ;  Plowd.  33,  84  ;  Finch,  Law,  65  ; 
aad  Lush  v.  BusseU,  5  Bxeh.  303. 

'  Steph.  Plead.  245,  5th  ed. 

s  1  Stark.  Ev.  443,  3rd  Ed.;  Ph.  &  Am.  Bv.  853  ;  1  Phill.  Ev.  567,  10th  Ed.^ 
Webb  T.  Ross,  5  Jurist,  N.  S.  126, 137,  per  Martin,  B. 

*  1  Stark.  Ev.  443,  3rd  Ed. 
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cite  some  old  authorities,  both  because  they  are  very 
apposite,  and  also  to  show  that  the  rule  under  considera- 
tion is  not  an  arbitrary  invention  of  modern  times  — 
a  light  in  which  it  is  too  common  to  view  all  the  rules  of 
evidence. 

§  282.  "  If,"  says  Littleton,'  "  a  man  bring  a  writ  of 

entry  in  casu  proviso,  of  the  alienation  made  by  the 

tenant  in  dower  to  his  disinheritance,  and  counteth  of 

,  *the  alienation  made  in  fee,  and  the  tenant 
r     384  1  .      . 

'-  -■  saith,  that  he  did  not  alien  in  manner  as  the 

demandant  hath  declared,  and  upon  this   they  are  at 

is8ue,^and  it  is  found  by  verdict  that  the  tenant  aliened 

in  tail,  or  for  term  of  another  man's  life,  the  demandant, 

shall  recover':  yet  the  alienation  was  not  in  manner  as 

the  demandant  hath  declared."     "  Also,'  if  there  be  lord 

and  tenant,  and  the  tenant  hold  of  the  lord  by  fealty 

only,  and  the  lord  distrain  the  tenant  for  rent,  and  the 

tenant  bringeth  a  writ  of  trespass  against  his  lord  for  his 

cattle  so  taken,  and  the  lord  plead  that  the  tenant  holds 

of  him  by  fealty  and  certain  rent,  and  for  the  rent  behind 

he  came  to  distrain,  &c.,  and  demand  judgment  of  the 

writ  brought  against  him,  quare  vi  et  armis,  <fec.,  and  the 

other  saith  that  he  doth  not  hold  of  him  in  the  manner 

as  he  suppose,  and  upon  this  they  are  at  issue,  and  it  is 

found  by  verdict  that  he  holdeth  of  him  by  fealty  only ; 

in  this  case  the  writ  shall  abate,  and  yet  he  doth  not  hold 

of  him  in  the  manner  as  the  lord  hath  said.     For  the 

matter  of  the  issue  is,  whether  the  tenant  holdeth  of  him 

or  no ;  for  if  he  holdeth  of  him,  although  that  the  lord 

distrain  the  tenant  for  other  services  which  he  ought  not 

to  have,  yet  such  a  writ  of  trespass  quare  vi  et  armis, 

'  Litt.  sect.  483.  s  Litt.  sect.  484. 
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&c.,  dotli  not  lie  against  the  lord,  but  shall  abate."  "  Also,' 
in  a  writ  of  trespass  for  battery,  or  for  goods  carried  away, 
if  the  defendant  plead  not  guilty,  in  manner  as  the  plaintiff 
suppose,  and  it  is  found  that  the  defendant  is  guilty  in 
another  town,  or  at  another  day  than  the  plaintiff  supposes, 
yet  he  shall  recover.  And  so  in  many  other  cases  these 
words,  viz.,  in  manner  as  the  demandant  or  the  plaintiff 
hath  supposed,  do  not  make  any  matter  of  substance  of 
the  issue,  &c."  In  illustration  of  this  the  two  following 
cases,  supported  by  the  authority  of  an  early  Year  Book, 
are  given  by  Sir  Edward  Coke.  "  In  assize  of  darreine 
*presentment,  if  the  plaintiff  allege  the  avoid-  ^ 
ance  of  the  church  by  privation,  and  the  jury  ^  ^ 

find  the  voidance  by  death,  the  plaintiff  shall  have  judg- 
ment :  for  the  manner  of  voidance  is  not  the  title  of  the 
plaintiff,  but  the  voidance  is  the  matter."  If  a  guardian 
of  an  hospital  bring  an  assize  against  the  ordinary,  he 
pleadeth  that  in  his  visitation  he  deprived  him  as  ordinary, 
whereupon  issue  is  taken,  and  it  is  found  that  he  deprived 
him  as  patron ;  the  ordinary  shall  have  judgment,  for  the 
deprivation  is  the  substance  of  the  matter."  ° 

Other  instances. 

§  283.  The  books  contain  many  other  instances  of  the 
effect  of  this  rale.*  Thus,  in  an  action  on  a  bond,  a 
plea  of  solvit  ad  diem  is  supported  by  proof  of  payment 
ante  diem,"  for  the  payment  so  as  to  save  the  penalty  is 
the  matter  in  issue.     In  an  action  against  a  tenant  for 

'  Id.  sect.  485. 

«  Co.  Litt.  282  a ;  6  Bdw.  III.  41  b,  pi.  32. 
s  Co.  Litt.  282  a ;  8  Edw.  III.  70,  pi.  37 ;  8  Ass.  pi.  39. 

*  For  other  instances  to  be  found  in  the  old  books,  see  3  Kol.  Abr.  681,Evi- 
dence  (D). 
6  Ph.  &  Am.  Ev.  846  ;  1  Phill.  Ev.  559,  10th  Ed. 
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waste  in  cutting  down  a  certain  number  of  trees,  proof 
that  the  defendant  cut  down  a  less  number  maintains  the 
issue.'  .Although  in  actions  on  contracts  the  contract 
must  be  correctly  stated,  and  proved  as  laid ;  yet  every 
day's  practice  shows  that  in  actions  on  simple  contract, 
as  also  in  actions  of  tort,  the  plaintifE  may  recover  for  a 
less  sum  than  that  claimed  in  the  declaration.  And  in 
actions  of  tort,  generally,  it  is  sufficient  to  prove  a  sub- 
stantial portion  of  the  trespasses  or  grievances  complained 
of,  &G. 

Application  of  the  rule  in  driminal  cases  —  At  common 

law. 
§  284.  The  rule  in  question  is  not  confined  to  civil 
cases."  It  is  a  principle  running  through  the  whole 
criminal  law,  that  it  is  sufficient  to  prove  so  much  of  an 
indictment  as  charges  the  accused  with  a  substantive 
*  crime.°  And  what  averments  in  an  indictment 
L  ^  are  so  separable  and  divisible  from  the  rest,  that 

want  of  proof  of  those  averments  shall  not  vitiate  the 
whole,  forms  an  important  head  of  practice.  For  instance : 
on  an  indictment  for  burglary  and  stealing  goods  in  the 
house,  the  averments  of  breaking  and  stealing  are  divisi- 
ble, so  that  if  the  burglary  be  not  proved  the  accused 
may  be  convicted  of  larceny ;  *  as  he  also  may  on  a 
charge  of  robbery,  where  it  appears  that  the  taking  was 
not  with  violence.'  And  on  an  indictment  for  murder 
the  accused  may  be  (and  often  is)  convicted  of  man- 
slaughter ;  for  the  substance  of  the  offense  charged  is  the 

'  Go.  Litt.  383  a ;  Ph.  &  Am.  Ev.  847. 

^  Co.  Litt.  382  a  ;  Pli.  &  Am.  Ev.  849 ;  1  Phill.  Et.  563, 10th  Ed. 

'  1- Phill.  Ev.  562, 10th  Ed. ;  H.  v.  Hunt,  3  Camp.  583. 

<  1  Hale,  P.  C.  559. 

'  Id.  584,  535,  Ha/rman's  case. 
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felonious  slaying, —  malice  aforethought  being  only  an 
aggravation.'  By  several  modern  statutes,  also,  a  like 
principle  has  been  extended  to  various  offenses  not  actu- 
ally charged  in  an  indictment.  Thus,  by  the  24  <fe  25 
Vict.  c.  100,  s.  60,  a  person  indicted  for  child  murder, 
may,  though  acquitted  of  the  murder,  be  convicted  of  the 
misdemeanor  of  concealing  the  birth  of  the  child.  By 
the  7  Will.  4  &  1  Vict.  c.  85,  s.  11,  it  was  enacted,  that 
on  the  trial  of  any  person  for  certain  offenses  mentioned 
in  that  statute,  or  for  any  felony  whatever,  where  the 
crime  charged  should  include  an  assault  against  the  per- 
son, it  should  be  lawful  for  the  jury  to  acquit  of  the  felony 
and  find  a  verdict  of  guilty  of  assault,  &c.  This  statute 
ha^'  been  repealed  by  14  &  15  Vict.  c.  100,  which  contains 
several  very  important  provisions  on  this  subject. 

Section  9.  "  If,  on  the  trial  of  any  person  charged 
with  any  felony  or  misdemeanor,  it  shall  appear  to  the 
jury  upon  the  evidence  that  the  defendant  did  not  com- 
plete the  offense  charged,  but  that  he  was  guilty  only 
of  an  attempt  to  commit  the  same,  such  person  shall 

*not  by  reason  thereof  be  entitled  to  be  acquit-  ^  ^ 

r     887  1 
ted,  but  the  jury  shall  be  at  liberty  to  return  ^  -^ 

as  their  verdict  that  the  defendant  is  not  guilty  of  the 
felony  or  misdemeanor  charged,  but  is  guilty  of  an  at- 
tempt to  commit  the  same,  and  thereupon  such  person 
shall  be  liable  to  be  punished  in  the  same  manner,  as  if 
he  had  been  convicted  upon  an  indictment  for  attempt- 
ing to  commit  the  particular  felony  or  misdemeanor 
charged  in  the  said  indictment ;  and  no  person  so  tried, 
as  herein  lastly  mentioned,  shall  be  liable  to  be  afterward 
prosecuted  for  an  attempt  to  commit  the  felony  or  misde- 
meanor for  which  he  was  so  tried." 

'  Bro.  Ab.  Corone,  pi.  331 ;  Co.  Litt.  383  a;  Gilb.  Evid.  369,  4tli  Ed. 
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Section  11,  repealed  by  24  &  25  Vict.  c.  95,  and  re- 
enacted  by  the  24  <fe  25  Vict.  c.  96,  s.  41.  "  If,  upon 
tlie  trial  of  any  person  upon  any  indictment  for  robbery, 
it  shall  appear  to  the  jury  upon  the  evidence  that  the 
defendant  did  not  commit  the  crime  of  robbery,  but 
that  he  did  commit  an  assault  with  intent  to  rob,  the 
defendant  shall  not  by  reason  thereof  be  entitled  to  be 
acquitted,  but  the  jury  shall  be  at  liberty  to  return  as 
their  verdict,  that  the  defendant  is  guilty  of  an  assault 
with  intent  to  rob,  and  thereupon  such  defendant  shall 
be  liable  to  be  punished  in  the  same  manner  as  if  he 
had  been  convicted  upon  an  indictment  for  feloniously 
assaulting  with  intent  to  rob ;  and  no  person  so  tried, 
as  is  herein  lastly  mentioned,  shall  be  liable  to  be  after- 
ward prosecuted  for  an  assault  with  intent  to  commit 
the  robbery  for  which  he  was  so  tried." 

Section  1 2.  "  If,  upon  the  trial  of  any  person  for  any 
misdemeanor,  it  shall  appear  that  the  facts  given  in 
evidence  amount  in  law  to  a  felony,  such  person  shall 
not  by  reason  thereof  be  entitled  to  be  acquitted  of  such 
jnisdemeanor ;  and  no  person  tried  for  such  misdemeanor 
shall  be  liable  to  be  afterward  prosecuted  for  felony  on 
the  same  facts,  unless  the  court  before  which  such  trial 
may  be  had  shall  think  fit,  in  its  discretion,  to  discharge 

r  *  S88  1  *^^  ''^^^  ^^^""^  gi^i^g  ^iiy  verdict  upon  *such 
-'  trial,  and  to  direct  such  person  to  be  indicted 
for  felony,  in  which  case  such  person  may  be  dealt  with 
in  all  respects  as  if  he  had  not  been  put  upon  his  trial 
for  such  misdemeanor." 

Section  13,  repealed  by  24  and  25  Vict.  c.  95,  and  re- 
enacted  with  amendments  by  24  &  25  Vict.  c.  96,  s.  72. 
"If,  upon  the  trial  of  any  person  indicted  for  embezzle- 
ment, or  fraudulent  application  or  disposition,   &c.,  it 
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shall  be  proved  that  he  took  the  property  in  question  in 
any  such  manner  as  to  amount  in  law  to  larceny,  he 
shall  not  by  reason  thereof  be  entitled  to  be  acquitted, 
but  the  jury  shall  be  at  liberty  to  return  as  their  verdict 
that  such  person  is  not  guilty  of  embezzlement,  or 
fraudulent  application  or  disposition,  but  is  guilty  of 
simple  larceny,  or  of  larceny  as  a  clerk,  servant,  or 
person  employed  for  the  purpose  or  in  the  capacity  of  a 
clerk  or  servant,  or  as  a  person  employed  in  the  public 
service,  or  in  the  police,  as  the  case  may  be ;  and  there- 
upon such  person  shall  be  liable  to  be  punished  in  the 
same  manner  as  if  he  had  been  convicted  upon  an  in- 
dictment for  such  larceny;  and  if  upon  the  trial  of  any 
person  indicted  for  larceny  it  shall  be  proved  that  he 
took  the  property  in  question  in  any  such  manner  as  to 
amount  in  law  to  embezzlement,  or  fraudulent  application 
or  disposition  as  aforesaid,  he  shall  not  by  reason  thereof 
be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  lib- 
erty to  return  as  their  verdict  that  such  person  is  not 
guilty  of  larceny,  but  is  guilty  of  embezzlement,  or  fraudu- 
lent application  or  disposition,  as  the  case  may  be,  and 
thereupon  such  person  shall  be  liable  to  be  punished  in 
the  same  manner  as  if  he  had  been  convicted  upon  an 
indictment  for  such  embezzlement,  fraudulent  application 
or  disposition ;  and  no  person  so  tried  for  embezzlement, 
fraudulent  application  or  disposition,  or  larceny  as  afore- 
said, shall  be  liable  to  be  afterward  prosecuted  for  lar- 
ceny, fraudulent  application  or  disposition,  or  embezzle- 
ment, upon  the  same  facts." 

*Section  14,  repealed  by  24  and  25  Vict.  c.  95,  r-  *  ggg  -j 
and  re-enacted  with  amendments  by  24  &  25  Vict.  ^  -■ 

c.  96,  s.  94.     "If,  upon  the  trial  of  any  two  or  more  per- 
sons indicted  for  jointly  receiving  any  property,  it  shall 
69 
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be  proved  that  one  or  more  of  sucli  persons  separately  re- 
ceived any  part  or  parts  of  such  property,  it  shall  be  law- 
ful for  the  jury  to  convict,  upon  such  indictment,  such  of 
the  said  persons  as  shall  be  proved  to  have  received  any 
part  or  parts  of  such  property." 

Variance — Amendment  of  variances. 
§  285.  But  although  the  law  is  thus  liberal  in  looking 
through  mere  form  in  order  to  see  the  real  substance  of 
the  questions  raised,  a  positive  va/riance  or  discrepancy 
between  a  pleading  and  the  proof  adduced  in  support  of 
it  was  always  fatal  —  a  rule  absolutely  necessary  to  pre- 
vent the  opposite  party  from  being  unfairly  taken  by 
surprise,  and  the  whole  system-of'pleadiiig  converted  into 
a  snare.  Still  this  principle,  however  salutary  in  itself, 
was  certainly  carried  too  far ;  and  indeed  it  would  be 
strange  if  the  supersubtile  spirit,  which  in  the  fourteenth 
and  fifteenth  centuries  took  possession  of  our  pleadings, 
had  not  extended  its  influence  to  their  proof.'  The  con- 
sequence was  that  the  best  causes  were  continually  lost 
through  variances  of  the  most  unimportant  kind :  in  order 
to  obviate  the  danger  of  which,  practitioners  resorted  to 
the  plan  of  stating  the  same  cause  of  complaint  in  difEer- 
ent  counts ;  and,  whenever  they  could  obtain  leave  of  the 
court  under  the  statute  4  Ann.  c.  16,  stating  the  same 
subject-matter  of  defense  in  different  pleas,  varied  only 
in  circumstances.  For  replications  and  subsequent  plead- 
ings there  was  no  help  whatever  ; "  and  the  devices  just 
mentioned,  while  they  added  very  considerably  to  the 
intricacy  of  *pleadings  and  expense  of  suits, 
^  -'  had  not  always  the  desired  effect.     The  atten- 

•  See  Co.  Liu.  303  a,  304  a  and  b. 

■^  By  15  &  16  Vict.  u.  76,  s.  81,  several  matters  may  now,  by  leave  of  the  court 
or  a  judge,  be  pleaded  at  any  stage  of  the  pleadings. 
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tion  of  the  legislature  was  at  length  turned  to  the  sub- 
ject. The  9  Geo.  4,  c.  15,  empowers  every  court  of  rec- 
ord holding  plea  in  civil  actions,  any  Judge  sitting  at  nisi 
prius,  and  any  court  of  oyer  and  terminer  and  general 
jail  delivery,  if  such  court  or  judge  shall  see  fit  so  to  do, 
to  cause  the  record  on  which  any  trial  may  be  pending 
before  any  such  judge  or  court  in  any  civil  action,  or  in 
any  indictment  or  information  for  any  misdemeanor,  when 
any  variance  shall  appear  between  any  matter  in  writing 
or  in  print  produced  in  evidence,  and  the  recital  or  set- 
ting forth  thereof  upon  the  record  whereon  the  trial  is 
pending,  to  be  forthwith  amended  in  such  particular  by 
some  officer  of  the  court,  on  payment  of  such  costs  (if 
any)  to  the  other  party  as  such  judge  or  court  shall  think 
reasonable ;  and  enacts  that  thereupon  the  trial  shall  pro- 
ceed as  if  no  such  variance  had  appeared. 

In  civil  cases. 

§  286.  This  statute,  it  is  obATious,  went  a  very  short  way 
toward  remedying  the  evil.  It  was,  however,  afterward 
met  more  vigorously  in  civil  cases  by  the  (Pleading)  Kules 
of  H.  T.  4  Will.  4,  to  which  was  given  the  force  of  an  act 
of  parliament,  and  by  the  statute  3  &  4  Will.  4,  c.  42. 
The  5th  of  those  rules,  after  reciting  that  "  by  the  mode 
of  pleading  hereinafter  prescribed,  the  several  disputed 
facts  material  to  the  merits  of  the  case  will,  before  the 
trial,  be  brought  to  the  notice  of  the  respective  parties 
more  distinctly  than  heretofore;  and  by  the  act  of  3  &  4 
Will.  4,  c.  42,  s.  23  "  (passed  a  few  months  before),  "  the 
powers  of  amendment  at  the  trial,  in  cases  of  variance  in 
particulars  not  material  to  the  merits  of  the  case,  are  greatly 
enlarged,"  orders  that  "  several  counts  shall  not  be  allowed 
unless  a  distinct  subject-matter  of  complaint  is  intended 
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to  be  establisted  in  respect  of  each. ;  nor  shall  several 
pleas,  or  avowries,  or  cognizances  be  allowed,  unless  a 
^  *  distinct  ground  of  answer  or  defense  is  intended 
'-  -'  to  be  established  in  respect  of  each,  &c."     The 

Pleading  Rules  of  H.  T.  16  Vict.,  which  also  have  the 
force  of  an  act  of  parliament  (RE.  1  and  2),  prohibit 
several  counts  on  the  same  cause  of  action,  and  several 
pleas,  replications,  or  subsequent  pleadings,  or  several 
avowries  or  cognizances,  founded  on  the  same  ground  of 
answer  or  defense ;  reserving  power,  however,  to  the  court 
or  a  judge  to  allow  such,  if  proper  for  determining  the 
real  question  in  controversy  between  the  parties  on  its 
merits,  &g. 

§  287.  The  statute  3  <fe  4  Will.  4,  c.  42,  s.  23,  refen-ed 
to  in  the  above  rule,  enacts,  "  that  it  shall  be  lawful  for 
any  court  of  record,  holding  plea  in  civil  actions,  and  any 
Judge  sitting  at  nisi  prius,  if  such  court  or  judge  shall  see 
fit  so  to  do,  to  cause  the  record,  writ,  or  document  on 
which  any  trial  may  be  pending  before  any  such  court  or 
judge,  in  any  civil  action,  or  in  any  information  in  the 
nature  of  a  quo  warranto,  or  proceedings  on  a  mandamus, 
when  any  variance  shall  appear  between  the  proof  and 
the  recital  or  setting  forth,  on  the  record,  writ,  or  docu- 
ment on  which  the  trial  is  proceeding,  of  any  contract, 
custom,  prescription,  name,  or  other  matter,  in  any  par- 
ticular or  particulars  in  the  Judgment  of  such  court  or 
judge  not  material  to  the  merits  of  the  case,  and  by  which 
the  opposite  party  cannot  have  been  prejudiced  in  the 
conduct  of  his  action,  prosecution,  or  defense,  to  be  forth- 
with amended  by  some  officer  of  the  court  or  otherwise, 
&c.,  on  such  terms  as  to  payment  of  costs  to  the  other 
party,  or  postponing  the  trial  to  be  had  before  the  same 
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or  another  jury,  or  both  payment  of  costs  and  postpone- 
ment, as  such,  court  or  judge  shall  think  reasonable ;  and 
in  case  such  variance  shall  be  in  some  particular  or  par- 
ticulars in  the  judgment  of  such  *  court  or  iudge 

r  *  392  1 
not  material  to  the  merits  of  the  case,  but  such  '-  -• 

as  that  the  opposite  party  may  have  been  prejudiced 
thereby  in  the  conduct  of  his  action,  prosecution,  or  de- 
fense, then  such  court  or  judge  shall  have  power  to  cause 
the  same  to  be  amended  upon  payment  of  costs  to  the 
other  party,  and  withdrawing  the  record  or  postponing 
the  trial  as  aforesaid,  as  such  court  or  judge  shall  think 
reasonable ;  and  after  any  such  amendment  the  trial  shall 
proceed,  in  case  the  same  shall  be  proceeded  with,  in  the 
same  manner  in  all  respects,  <fec.,  as  if  no  such  variance 
had  appeared,  &g.  :  provided  that  it  shall  be  lawful  for 
any  party  who  is  dissatisfied  with  the  decision  of  such 
judge  at  nisi  prius,  sheriff  or  other  officer,  respecting  his 
allowance  of  any  such  amendment,  to  apply  to  the  court 
from  which  such  record  or  writ  issued,  for  a  new  trial 
upon  that  ground ;  and  in  case  any  such  court  shall  think 
such  amendment  improper,  a  new  trial  shall  be  granted 
accordingly,  on  such  terms  as  the  court  shall  think  fit,  or 
the  court  shall  make  such  other  order  as  to  them  may 
seem  meet."  And  by  the  24th  section  "the  said  court  or 
judge  shall  and  may,  if  they  or  he  think  fit,  in  all  such 
cases  of  variance,  instead  of  causing  the  record  or  docu- 
ment to  be  amended  as  aforesaid,  direct  the  jury  to  find 
the  fact  or  facts  according  to  the  evidence,  and  thereupon 
such  finding  shall  be  stated  on  such  record  or  document, 
and,  notwithstanding  the  finding  on  the  issue  joined,  the 
said  court  or  the  court  from  which  the  record  has  issued 
shall,  if  they  shall  think  the  said  variance  immaterial  to 
the  merits  of  the  case,  and  the  misstatement  such  as  could 
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not  have  prejudiced  the  opposite  party  in  the  conduct  of 
the  action  or  defense,  give  judgment  according  to  the 
very  right  and  justice  of  the  case." 

The  Gommon  Law  Procedure  Act. 

§  288.  The  power  of  amendment  in  civil  cases  gener- 
ally has  been  much  increased  by  the  Common  Law 
Procedure   Acts,  15   &,  16  Vict.  c.  76,  17  &   18    Vict. 

*c.  125,  and  23  &  24  Victc.  126.  The  portions 
r  *  393 1  • 

L  J  of  the  first  of  these  statutes  bearing   on  the 

present  subject  are  as  follows :  The  35th  section  enacts, 
"In  case  it  shall  appear  at  the  trial  of  any  action 
that  there  has  been  a  misjoinder  of  plaintiffs,  or  that 
some  person  or  persons,  not  joined  as  plaintiff  or  plaintiffs, 
ought  to  have  been  so  joined,  and  the  defendant  shall 
not,  at  or  before  the  time  of  pleading,  have  given  notice 
in  writing  that  he  objects  to  such  nonjoinder,  specifying 
therein  the  name  or  names  of  such  person  or  persons,  such 
misjoinder  or  nonjoinder  may  be  amended,  as  a  variance,  at 
the  trial  by  any  court  of  record  holding  plea  in  civil 
actions,  and  by  any  judge  sitting  at  nisi  prius,  or  other 
presiding  officer,  in  like  manner  as  to  the  mode  of  amend- 
ment, and  proceedings  consequent  thereon,  or  as  near 
thereto  as  the  circumstances  of  the  case  will  admit,  as  in 
the  case  of  amendments  of  variances  "  under  3  &  4  Will. 
4,  c.  42,  "  if  it  shall  appear  to  such  court,  or  judge,  or 
other  presiding  officer,  that  such  misjoinder  or  nonjoinder 
was  not  for  the  purpose  of  obtaining  an  undue  advantage, 
and  that  injustice  will  not  be  done  by  such  amendment, 
and  that  the  person  or  persons,  to  be  added  as  aforesaid, 
consent,  either  in  person  or  by  writing,  under  his,  her, 
or  their  hands,  to  be  so  joined,  or  that  the  person  or  per- 
sons, to  be  struck  out  as  aforesaid,  were  originally  intro- 
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duced  without  his,  her,  or  their  consent,  or  that  such  per- 
son or  persons  consent,  in  manner  aforesaid,  to  be  so 
struck  out ;  and  such  amendment  shall  be  made  upon 
such  terms  as  the  court,  or  judge,  or  other  presiding  offi- 
cer, by  whom  such  amendment  is  made,  shall  think 
proper ;  and  when  any  such  amendment  shall  have  been 
made,  the  liability  of  any  person  or  persons,  who  shall 
have  been  added  as  co-plamtiff  or  co-plaintiffs,  shall,  sub- 
ject to  any  terms  imposed  as  aforesaid,  be  the  same  as  if 
such  person  or  persons  had  been  originally  joined  in  such 
action."  The  37th  section,  after  giving  power  to  the 
court  or  *a  judge  in  the  case  of  the  joinder  of  , 
too  many  defendants  in  an  action  of  contract,  to  ^  -^ 

strike  out  the  superfluous  ones  before  trial,  proceeds  to 
enact,  that  "in  case  it  shall  appear  at  the  trial  of  any 
action  on  contract  that  there  has  been  a  misjoinder  of 
defendants,  such  misjoinder  may  be  amended,  as  a  vari- 
ance, at  the  trial,  in  like  manner  as  the  misjoinder  of 
plaintiffs  has  been  hereinbefore  directed  to  be  amended, 
and  upon  such  terms  as  the  court,  or  judge,  or  other  pre- 
siding officer,  by  whom  such  amendment  is  made,  shall 
think  proper."  By  the  222nd  section,  "  it  shall  be  law- 
ful for  the  Superior  Courts  of  Common  Law,  and  every 
judge  thereof,  and  any  judge  sitting  at  nisi  prius,  at  all 
times  to  amend  all  defects  and  errors  in  any  proceeding 
in  civil  causes,  whether  there  is  any  thing  in  writing  to 
amend  by  or  not,  and  whether  the  defect  or  error  be  that 
of  the  party  applying  to  amend,  or  not ;  and  all  such 
amendments  may  be  made  with  or  without  costs,  and 
upon  such  terms  as  to  the  court  or  judge  may  seem  fit ; 
and  all  such  amendments  as  may  be  necessary,  for  the 
purpose  of  determining  in  the  existing  suit  the  real  ques- 
tion in  controversy  between  the  parties,  shall  be  so  made." 
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By  the  96tli  section  of  the  second  of  these  statutes,  a  like 
power  of  amendment  is  given  of  all  defects  and  errors  in 
any  proceedings  under  its  provisions ;  with  this  differ- 
ence, that  it  says  all  such  amendments  as  may  be  neces- 
sary for  the  purpose  of  determining  in  the  existing  suit 
the  real  question  in  controversy  between  the  parties  shall 
be  so  made  "  if  duly  applied  for."  The  third  gives  with 
respect  to  proceedings  under  its  provisions  a  like  power 
with  the  second. 

§  289.  The  power  of  amendment  has  been  extended 
by  other  statiites  to  other  kinds  of  proceedings.  E.  g., 
by  the  16  <fe  IT  Vict.  c.  107,  s.  263,  "  In  all  suits  or 
proceedings  at  the  suit  of  the  Crown  for  the  recovery  of 
*any  duty  or  penalty,  or  the  enforcement  of  any 
L  -'  forfeiture  under  any  act  relating  to  the  customs, 

the  like  amendments  may  be  made  by  the  court  or  Judge 
as  may  be  made  in  civil  actions."  By  20  <fe  21  Vict.  c. 
77,  s.  37,  on  the  trial  of  questions  by  a  Jury  under  the 
order  of  the  Court  of  Probate,  that  Court  has  the  same 
power.  Jurisdiction  and  authority  as  a  Judge  atnisiprius; 
and  by  20  &  21  Vict.  c.  85,  s.  38,  the  same  holds  in  trials 
by  Jury  under  the  order  of  the  Court  for  Divorce  and 
Matrimonial  Causes.  And  by  22  &  23  Vict.  c.  21,  s.  9, 
it  is  enacted,  that  "  section  222  of  '  The  Common  Law 
Procedure  Act,  1852,'  shall  extend  to  all  suits  and  pro- 
ceedings on  the  revenue  side  of  the  Court  of  Exchequer." 

Effect  of  these  statutes. 

§  290.  In  exercising  the  discretion  vested  in  them  by 
these  statutes,  courts  and  Judges  are  of  course  much 
guided  by  the  decisions  which  have  taken  place  on  the 
subject,  and  which,  it  must  be  acknowledged,  are  by  no 
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means  iu  conformity  with.  each,  other.'  It  will  be  suffi- 
cient to  state  that,  in  the  first  place,  it  seems  no  judge 
ought  to  make  an  amendment  the  effect  of  which  would 
be  to  deprive  him  of  jurisdiction  over  the  cause."  Again, 
as  these  statutes  were  passed  to  carry  out  the  spirit  of 
the  law,  and  not  to  supersede  it,  no  pleading-  ought  to  be 
amended  so  as  to  render  it  bad  in  law."  Under  the  3  & 
4  Will.  4,  c.  42,  s.  23,  it  was  held  that  a  judge  ought  not 
to  amend  a  plea  so  as  to  render  it  liable  to  special  de- 
murrer ;  *  and  since  special  demurrers  are  abolished,  it 
would  probably  be  considered  that  he  *ought  p.jf  „„„  ■, 
not  to  amend  a  pleading  so  as  to  render  it  cal-  '-  -* 

culated  to  prejudice,  embarrass  or  delay  an  opponent 
within  the  meaning  of  the  15  <fe  16  Vict.  c.  76,  s.  52. 
And,  lastly,  it  is  to  be  observed  generally,  that  the 
courts  in  banc  are  very  chary  of  interfering  with  the  dis- 
cretion of  judges  at  nisi  prius  in  granting  or  refusing 
amendments,  unless  where  the  point  is  reserved  for  their 
consideration  by  consent  of  parties  at  tlie  trial. 

Jn  criminal  cases. 

§  291.  It  will  be  observed  that,  while  the  9  Geo.  4,  c. 
15,  extends  to  trials  for  misdemeanors,  the  3  &  4  WiU.  4, 
c.  42,  s.  23,tlie  Common  Law  Procedure  Acts — the  15  & 
16  Vict.  c.  T6,  17  &  18  Vict.  c.  125,  23  &  24  Vict.  c.  126 
—  and  the  other  statutes  above  referred  to,  are,  for  the 
most  part,  restricted  to  civil  cases.     But  the  11  &  12 

'  See  a  large  number  collected  in  the  note  to  Bristm  v.  Wright,  1  Smith,  L. 
C.  570,  5th  Ed. 

«  Wickes  V.  Cfrove,  2  Jur.  N.  S.  313,  313,  per  Martin,  B. 

«  mans  V.  Powis,  1  Exch.  601 ;  Mm-tyn  v.  Williams,  1  H.  &  N.  817 ;  Bury  v. 
Blogg,  13  Q.  B.  877 ;  Graham  v.  Grade,  13  Id.  548;  Mughea  v.  Bury,  1  Fost.  & 
F.  374. 

*  Bury  V.  Blogg,  13  Q.  B.  887  ;  Easscdl  v.  CoU,  13  Jurist,  630. 

70 
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Vict.  c.  46,  s.  4,  empowers  any  court  of  oyer  and  terminer 
and  general  Jail  delivery,  if  such  court  shall  see  fit  so  to 
do,  to  cause  the  indictment  or  information  for  any  offense 
whatever,  when  any  variance  or  variances  shall  appear 
between  any  matter  in  writing  or  in  print  produced  in 
evidence,  and  the  recital  or  setting  forth  thereof  in  the 
indictment  or  information  whereon  the  trial  is  pending, 
to  be  forthwith  amended  in  such  particular  or  particulars 
by  some  officer  of  the  court,  and  after  such  amendment 
the  trial  shall  proceed  in  the  same  manner  in  all  respects, 
<fec.,  as  if  no  such  variance  or  variances  had  appeared. 

§  292.  A  far  greater  alteration  in  the  law  on  this  part 
of  the  subject  has,  however,  been  effected  by  the  14  <fe  15 
Vict.  c.  100,  some  portions  of  which  have  been  already 
referred  to.  This  statute  enacts  in  its  first  section 
that  "  Whenever  on  the  trial  of  any  indictment  for  any 
felony  or   misdemeanor  there   shall  appear  to  be   any 

^  ^  *variance  between  the  statement  in  such  indict- 

r     397 1 

'-  -'  ment  and  the  evidence  offered  in  proof  thereof, 

in  the  name  of  any  county,  riding,  division,  city,  borough, 
town  corporate,  parish,  township,  or  place  mentioned  or 
described  in  any  such  indictment,  or  in  the  name  or  de- 
scription of  any  person  or  persons,  or  body  politic  or 
corporate,  therein  stated  or  alleged  to  be  the  owner  or 
owners  of  any  property,  real  or  personal,  which  shall 
form  the  subject  of  any  offense  charged  therein,  or  in  the 
name  or  description  of  any  person  or  persons,  body  politic 
or  corporate,  therein  stated  or  alleged  to  be  injured  or 
damaged,  or  intended  to  be  injured  or  damaged  by  the 
commission  of  such  offense,  or  in  the  christian  name  or 
surname,  or  both  christian  name  and  surname,  or  other 
description  whatsoever,  of  any  person  or  persons  whom- 
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soever  therein  named  or  described,  or  in  tlie  name  or 
description  of  any  matter  or  thing  whatsoever  therein 
named  or  described,  or  in  the  ownership  of  any  property 
named  or  described  therein,  it  shall  and  may  be  lawful 
for  the  court  before  which  the  trial  shall  be  had,  if  it 
shall  consider  such  variance  not  material  to  the  merits  of 
the  case,  and  that  the  defendant  cannot  be  prejudiced 
thereby  in  his  defense  on  such  merits,  to  order  such  in- 
dictment to  be  amended,  according  to  the  proof,  by  some 
officer  of  the  court  or  other  person,  both  in  that  part  of 
the  indictment  where  such  variance  occurs  and  in  every 
other  part  of  the  indictment  which  it  may  become  neces- 
sary to  amend,  on  such  terms  as  to  postponing  the  trial 
to  be  had  before  the  same  or  another  jury,  as  such  court 
shall  think  reasonable ;  and  after  any  such  amendment 
the  trial  shall  proceed,  whenever  the  same  shall  be  pro- 
ceeded with,  in  the  same  manner  in  all  respects,  and  with 
the  same  consequences,  &c.,  as  if  no  such  variance  had 
occurred,  &c. :  Provided  that  in  all  such  cases  where  the 
trial  shall  be  so  postponed  as  aforesaid,  it  shall  be  lawful 
for  such  court  to  respite  *the  recognizances  of  p  .x.  ono  -i 
the  prosecutor  and  witnesses,  and  of  the   de-  ^  -' 

fendant,  and  his  surety  or  sureties,  if  any,  accordingly, 
<fec. :  Provided  also,  that  where  any  such  trial  shall  be  to 
be  had  before  another  jury,  the  crown  and  the  defendant 
shall  respectively  be  entitled  to  the  same  challenges  as 
they  were  respectively  entitled  to  before  the  fir-st  jury 
was  sworn." 
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[*399]  *PAET   II. 

THE  SEOONDAET   EXILES  OF  EVIDENCE. 

§  293.  The  secondary  rules  of  evidence,  as  has  been 
already  stated,  are  those  rules  which  relate  to  the  modus 
probandi,  or  mode  of  proving  the  matters  that  require 
proof,"  and  for  the  most  part  only  affect  evidence  in 
causa.'  The  fundamental  principle  of  the  common  law 
on  this  subject  is,  that  the  best  evidence  must  be 
GIVEN  —  a  maxim  the  general  meaning  of  which  has  been 
explained  in  a  former  part  of  this  work."  In  certain 
cases,  however,  peculiar  forms  of  proof  are  either  pre- 
scribed or  authorized  by  statute.  We  propose  to  treat 
the  whole  matter  in  the  following  order :  — 

1.  Direct  and  Circumstantial  evidence. 

2.  Presumptive  evidence.  Presumptions,  and  Fictions 

of  law. 

3.  Primary  and  Secondary  evidence. 

4.  Derivative  evidence  in  general. 

5.  Evidence  supplied  by  the  acts  of  third  parties. 

6.  Opinion  evidence. 

7.  Self-regarding  evidence. 

8.  Evidence  rejected  on  grounds  of  public  policy. 

9.  Authority  of  Res  judicata. 
10.  Quantity  of  evidence  required. 

'  Supra,  §  349.  >  Bk.  1,  pt.  1,  §§  87  et  seq. 

«  Bk.  1,  pt.  1,  §  86. 
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Two  forms  of  judicial  evidence  —  Direct  evidence — Cir- 
cumstantial evidence  —  Conclusive  —  Presumptive. 
§  294.  All  judicial  evidence  is  either  direct  or  circum- 
stantial. By  "  Direct  evidence "  is  meant  when  the 
principal  fact,  or  factum  probandum,  is  attested  directly 
by  witnesses,  things  or  documents.  To  all  other  forms 
the  term  "  Circumstantial  evidence  "  is  applied  ;  which 
may  be  defined,  that  modification  of  indirect  evidence, 
whether  by  witnesses,  things  or  documents,  which  the 
law  deems  sufficiently  proximate  to  a  principal  fact  or 
factum  probandum,  to  be  receivable  as  evidentiary  of  it. 
And  this  also  is  of  two  kinds,  conclusive  and  presump- 
tive :  "  Conclusive "  when  the  connection  between  the 
principal  and  evidentiary  facts  —  the  factum  probandum 
and  factum  probans  —  is  a  necessary  consequence  of  the 
laws  of  nature ;  as  where  a  party  accused  of  a  crime 
shows  that,  at  the  moment  of '  its  commission,  he  was  at 
another  place,  &c. :  "  Presumptive,"  when  the  inference 
of  the  principal  fact  from  the  evidentiary  is  only  prob- 
ahle,  whatever  be  the  degree  of  persuasion  which  it  may 
generate." 

'  Introd.  pt.  1,  §  37. 
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Direct  and  circumstantial  evidence  equally  admissible. 

*  §  295.  As  regards  admissibility,  direct  and 
L  J  circumstantial  evidence  stand,  generally  speak- 

ing, on  tlie  same  footing.  It  might  at  first  sight  be 
imagined  that  the  latter,  especially  when  in  a  presump- 
tive shape,  is  inferior  or  secondary  to  the  former,  and,  by 
analogy  to  the  principle  which  excludes  secondhand  and 
postpones  secondary  evidence,"  ought  to  be  rejected,  at 
least  when  direct  evidence  can  be  procured.  The  law  is, 
however,  otherwise,  and  a  little  reflection  will  show  the 
difference  between  the  cases.  Secondhand  and  second- 
ary evidence  are  rejected,  because  they  derive  their  force 
from  something  kept  back  — the  non-production  of  which 
affords  a  presumption  that  it  would,  if  produced,  make 
against  the  party  by  whom  it  is  withheld.  But  circum- 
stantial evidence,  whether  conclusive  or  presumptive,  is 
as  oi'iginal  in  its  nature  as  direct  evidence: — they  are 
distinct  modes  of  proof,  acting  as  it  were  in  parallel 
lines,  wholly  independent  of  each  other.  Suppose  an  in- 
dictment against  A.  for  the  murder  of  B.,  killed  by  a 
sword.  If  C.  saw  A.  kill  B.  with  a  sword,  his  evidence 
of  the  fact  would  be  direct.  If,  on  the  other  hand,  a 
short  time  before  the  murder,  D.  saw  A.  with  a  drawn 
sword,  walking  toward  the  spot  where  the  body  was 
found,  and  after  the  lapse  of  a  time  long  enough  for  its 
commission,  saw  hiim  returning  with  the  sword  bloody ; 
these  circumstances  are  wholly  independent  of  the  evi- 
dence of  C. —  they  derive  no  force  whatever  from  it  — 
and,  coupled  with  others  of  a  like  nature,  might  generate 
quite  as  strong  a  persuasion  of  guilt.  Besides,  the  rule, 
that  facts  are  provable  by  circumstances  as  well  as  by 

'  See  infrd,  cli.  4  and  3. 
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direct  testimony,  lias  a  considerable  effect  in  preventing 

guilty  or  dishonest  parties  from  tampering  or  making 

away  with  witnesses  and  other  instruments  of  evidence, 

which  they  would  be  more  likely  to  do,  if  they  knew 

that  the  only  evidence  against  them  that  the  law  would 

receive  was  contained  in  a    few  *easily-ascer-  ^  „ 

.       r    402  1 
tained  depositories.     Still,  the  non-production  ■-  -• 

of  direct  evidence  which  it  is  in  the  power  of  a  party 
to  produce  is  matter  of  observation  to  a  jury,'  as  indeed 
is  the  siippression  of  any  sort  of  proof.  And  here  it  is 
essential  to  observe  that  the  process  of  reasoning,  evidenc- 
ing any  fact,  principal  or  subaltemate,  may  be  more  or 
less  complex,  longer  or  shorter.  The  inference  may  be 
drawn  from  one  evidentiary  fact,  or  from  a  combination  — 
usually,  although  perhaps  not  very  accurately,  termed  a 
chain,^ — of  evidentiary  facts.'  Again,  the  facts  from 
which  the  inference  is  drawn  may  be  either  themselves 
proved  to  the  satisfaction  of  the  tribunal,  or  they  may  be 
merely  consequences,  necessary  or  probable  as  the  case 
may  be,  of  other  facts  thus  proved." 

•  1  Stark.  Ev.  578,  3rd  Ed.;  Id.  874,  4tli  Ed.;  2  Ev.  Poth.  340;  3  Bentli.  Jud. 
Ev.  230. 

' "  It  has  been  said  that  circumstantial  evidence  is  to  be  considered  as  a 
chain,  and  each  piece  of  evidence  as  a  link  in  the  chain  ;  but  that  is  not  so,  for 
then,  if  any  one  link  broke,  the  chain  would  fall.  It  is  more  like  the  case  of 
a  rope  composed  of  several  cords.  One  strand  of  the  cord  might  be  insuf- 
ficient to  sustain  the  weight,  but  three  stranded  together  may  be  quite  of 
sufficient  strength."    Per  Pollock,  C.  B.,  in  Reg.  v.  Exall,  4  F.  &  F.  922,  929. 

3  3  Benth.  Jud.  Ev.  223. 

*  2  Ev.  Poth.  332  ;  3  Benth.  Jud.  Ev.  3. 
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Comparison  between  direct  mid  presumptive  evidence  — 
Advantages  of  direct  over  presumptive  evidence  —  Ad- 
vantages of  presumptive  over  direct  evidence. 

§  296.  Direct  and  presumptive  evidence  (using  the 
words  in  their  technical  sense)  being,  as  has  been  shown, 
distinct  modes  of  proof,  have  each  their  peculiar  advan- 
tages and  characteristic  dangers.  Abstractedly  speak- 
ing, presumptive  evidence  is  inferior  to  direct  evidence, 
seeing  that  it  is  in  truth  only  a  substitute  for  it,  and  an 
indirect  mode  of  proving  that  which  otherwise  might 
not  be  provable  at  all.'  Hence  a  given  portion  of 
credible  direct  evidence  must  ever  be  superior  to  an 
equal  portion  of  credible  presumptive  evidence  of  the 
same  fact.  But  in  practice  it  is,  from  the  nature  of 
^  *things,  impossible,  except  in  a  few  rare  and 

L  ^  peculiar  cases,  to  obtain  more  than  a  very  lim- 

ited portion  of  direct  evidence  as  to  any  fact,  especially 
any  fact  of  a  criminal  kind  ;  and  with  the  probative  force 
of  such  a  limited  portion  of  direct  evidence,  that  of  a 
chain  of  evidentiary  facts,  forming  a  body  of  presumptive 
proof,  may  well  bear  comparison.  When  proof  is  direct, 
as,  for  instance,  where  it  consists  of  the  positive  testimony 
of  one  or  two  witnesses,  the  matters  proved  are  more 
proximate  to  the  issue,  or,  to  speak  correctly,  are  identi- 
cal with  the  physical  facts  of  it,  and  consequently  leave 
but  two  chances  of  error,  namely,  those  which  arise  from 
•  mistake  or  mendacity  on  the  part  of  the  witnesses  ;  while 
in  all  cases  of  merely  presumptive  evidence,  however  long 
and  apparently  complete  the  chain,  there  is  a  third,  namely, 

'  Qilb.  Bv.   lo7,  4th  Ed  ;  R.  v.  Burdett,  4  B.  &  A.  95,  133;  Theory  of  Pre- 
sumptive Proof,  p.  55. 
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that  the  inference  from  the  facts  proved  may  be  fallacious. 
Besides,  there  is  an  anxiety  felt  for  the  detection  of  crimes, 
particularly  such  as  are  very  heinous  or  peculiar  in  their 
circumstances,  which  often  leads  witnesses  to  mistake  or 
exaggerate  facts,  and  tribunals  to  draw  rash  inferences  ; 
and  there  is  also  natural  to  the  human  mind  a  tendency 
to  suppose  greater  order  and  conformity  in  things  than 
really  exists,  and  likewise  a  sort  of  pride  or  vanity  in  draw- 
ing conclusions  from  an  isolated  number  of  facts,  which  is 
apt  to  deceive  the  judgment."  Sometimes,  also,  hasty  and 
erfoneous  conclusions  in  such  cases  are  traceable  to  indo- 
lence, or  to  aversion  for  the  patient  and  accurate  consid- 
eration of  minute  and  ever- varying  particulars.'  Accord- 
ingly, the  true  meaning  of  the  expressions  in  our  books, 
that  all  presumptive  evidence  of  felony  should  be  warily 
pressed,  admitted  cautiously,  &c.,  is  not  that  it  is  incapa- 
ble *of  producing  a  degree  of  assurance  equal 
to  that  derivable  from  direct  testimony,  but  that  '-  ' 

in  its  application  tribunals  should  be  upon  their  guard 
against  the  peculiar  dangers  just  described.  Such  are  its 
disadvantages.  But  then  on  the  other  hand,  a  chain  of 
presimaptive  evidence  has  some  decided  advantages  over 
the  direct  testimony  of  a  limited  number  of  witnesses 
These  are  thus  clearly  stated  by  an  able  modern  writer." 
"  1.  By  including  in  its  composition  a  portion  of  circum- 
stantial evidence,  the  aggregate  mass  on  either  side  is, 

'  3  Benth.  Jud.  Ev.  349  ;  Ph.  &  Am.  Ev.  459 ;  Bonnier,  TraitS  des  Preuves, 
§637. 

'^  Bacon,  Nov.  Organ.  Aptor.  45;  E.  v.  Hodge.i  Lew.  C.  C.  237,  per  Alderson, 
B.;  Ph.  &  Am.  Ev.  459;  Burrill,  Circ.  Ev.  207.  See  further,  infrd,,  sect.  3,  sub- 
sect.  2. 

8  Burrill,  CircEv.  307. 

*  3  Benth.  Jud.  Ev.  351-3.  See,  also.  Palsy's  Moral  and  Political  Philoso- 
phy, bk.  6,  ch.  9. 
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if  mendacious,  the  more  exposed  to  be  disproved.  Every 
false  allegation  being  liable  to  be  disproved  by  any  sucli 
notoriously  true  fact  as  it  is  incompatible  with ;  the  greater 
the  number  of  such  distinct  false  facts,  the  more  the  ag- 
gregate mass  of  them  is  exposed  to  be  disproved ;  for  it 
is  the  property  of  a  mass  of  circumstantial  evidence,  in 
proportion  to  the  extent  of  it,  to  bring  a  more  and  more 
extensive  assemblage  of  facts  under  the  cognizance  of  the 
Judge.  2.  Of  that  additional  mass  of  facts,  thus  apt  to 
be  brought  upon  the  carpet  by  circumstantial  evidence, 
parts  more  or  less  considerable  in  number  will  have  be^n 
brought  forward  by  so  many  different  deposing  witnesses. 
But,  the  greater  the  number  of  deposing  witnesses,  the 
more  seldom  will  it  happen  that  any  such  concert,  and 
that  a  successful  one  has  been  produced,  as  is  necessary 
to  give  effect  to  a  plan  of  mendacious  testimony,  in  the 
execution  of  which,  in  the  character  of  deposing  witnesses, 
divers  individuals  are  concerned.  3.  When,  for  giving 
effect  to  a  plan  of  mendacious  deception,  direct  testimony 
is  of  itself,  and  without  any  aid  from  circumstantial  evi- 
dence, regarded  as  sufficient ;  the  principal  contriver  sees 
before  him  a  comparatively  extensive  circle,  within 
which  he  may  expect  to  find  a  mendacious  witness,  or  an 
assortment  of  mendacious  witnesses,  sufficient  to  his 
|-  ^  -,  *purpose.  But  where,  to  the  success  of  the 
L  -^  plan,  the  fabrication  or  destruction  of  an  arti- 

cle of  circumstantial  evidence  is  necessary,  the  extent  of 
his  field  of  choice  may  find  itself  obstructed  in  this  way 
by  obstacles  not  to  be  surmounted. 

Lest  too  much  reliance  should  be  placed  on  these  con- 
siderations, it  is  important  to  observe  that  circumstantial 
evidence  does  not  always  consist,  either  in  a  large  num- 
ber of  circumstances,  or  of  circumstances  attended  by  a 
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large  number  of  witnesses,  and  also  tliat  tte  more  trifling 
any  circumstance  is  in  itself,  the  greater  is  the  probabil- 
ity of  its  being  inaccurately  observed,  and  erroneously 
remembered.'  But,  after  every  deduction  made,  it  is  im- 
possible to  deny  that  a  conclusion  drawn  from  a  process 
of  well-conducted  reasoning  on  a  mass  of  evidence  purely 
presumptive  may  be  quite  as  convincing,  and  in  some 
cases  far  more  convincing  than  one  derived  from,  a  lim- 
ited portion  of  direct  evidence." 
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Design  of  this  cha/pter. 

§  297.  The  nature  and  admissibility  of  both  direct 
and  presumptive  evidence  having  been  considered  in  the 
preceding  chapter,  we  proceed  in  the  present  to  examine 
the  latter  more  in  detail,  together  with  the  kindred  sub- 
jects of  presumptions  and  Actions  of  law. 

'  19  Ho.  St.  Tr.  74,  note. 

*  1  Bast,  P.  C.  338 :  Annedey  v.  The  Ea/rl  of  Anglesea,  17  Ho.  St.  Tr.  1430, 
per  Mounteney,  B. ;  Parley's  Mor.  Philos.  bk.  6,  ch.  9. 
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Probative  force  of  a  chain  of  presumptive  proof . 

§  298.  The  elements  or  links  wliicli  compose  a  chain 
of  presumptive  proof  are  certain  moral  and  physical 
coincidences,  which  individually  indicate  the  principal 
fact ;  and  the  probative  force  of  the  whole  depends  on 
the  number,  weight,  independence  and  consistency  of  those 
elementary  circumstances.  A  number  of  circumstances, 
each  individually  very  slight,  may  so  tally  and  confirm 
each  other  as  to  leave  no  room  for  doubt  of  the  fact 
which  they  tend  to  establish.'  "  Infirmiora  [argumenta] 
congreganda  sunt.  *  *  *  *  Singula  levia  sunt,  et 
communia :  universa  vero  nocent,  etiamsi  non  ut  fulmine, 
tamen  ut  grandine." "  Not  to  speak  of  *  greater 
L  -"  numbers;  even  two  articles  of   circumstantial 

evidence,  though  each  taken  by  itself  weigh  but  as  a 
feather,  join  them  together,  you  will  find  them  pressing 
on  a  delinquent  with  the  weight  of  a  mill-stone.'  Thus, 
on  an  indictment  for  uttering  a  bank  note,  knowing  it  to 
be  counterfeit,  proof  that  the  accused  uttered  a  counter- 
feit note  amounts  to  nothing,  or  next  to  nothing ;  any 
person  might  innocently  have  a  counterfeit  note  in  his 
possession,  and  offer  it  in  payment.  But  suppose  fur- 
ther proof  adduced,  that,  shortly  before  the  transaction 
in  question,  he  had  in  another  place,  and  to  another  per- 
son, offered  in  payment  another  counterfeit  note  of  the 
same  manufacture,  the  presumption  of  guilty  knowledge 
becomes   strong.'      If,   however,    all  the    circumstances 

'  For  a  good  instance,  see  Bichardaon'a  case,  Append.  No.  1. 

'  Quint.  Inst.  Orat.  lib.  5,  c.  12. 

3  3  Bentli.  Jud.  Ev.  242. 

*  B.  V.  Wylie,  or  Whiley,  1  B.  &  P.  N.  E.  92,  2  Leach,  C.  L.  983 ;  B.  v.  BaU, 
R.  &  R.  C.  C.  132, 1  Campb.  324 ;  B.  v.  Green,  3  Car.  &  K.  209.  See  also  B.  v. 
Janis,  1  Dearsl.  C.  C.  552,  and  B.  v.  Foster,  Id.  456. 
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proved  arise  from  one  source,  they  are  not  independent 
of  eacli  other ;  and  an  increase  in  the  mimber  of  the  cir- 
cumstances will  not,  in  such  a  case,  increase  the  proba- 
bility of  the  hypothesis.'  It  is  of  the  utmost  importance 
to  bear  in  mind  that,  where  a  number  of  independent  cir- 
cumstances point  to  the  same  conclusion,  the  probability 
of  the  justness  of  that  conclusion  is  not  the  sum  of  the 
simple  probabilities  of  those  circumstances,  but  is  the 
compound  result  of  them.'  *  Lastly,  the  cir- 
cumstances  composing  the  chain  must  all  be  I-  -' 

1  Beccaria,  Dei  Delitti  e  delle  Pene,  §  7 ;  1  Stark.  Ev.  567,  3rd  Ed. ;  Id.  851, 
4th  Ed. 

»  1  Stark.  Bv.  568,  3rd  Ed.;  Id.  853,  4t]i  Ed. ;  2  Ev.  Poth.  343.  The  position, 
that  the  degree  of  assurance  of  the  guilt  of  an  accused  person,  derived  from 
a  long  and  connected  chain  of  presumptive  evidence,  may  equal,  and  in  many 
cases  far  exceed,  that  derived  from  a  limited  portion  (and  in  most  criminal 
cases  it  must  necessarily  be  a  very  limited  portion)  of  direct  testimony,  is 
strongly  illustrated  by  the  mathematical  formulae  of  the  calculus  of  proba- 
bilities, to  which  reference  has  been  made  in  the  Introduction  to  this  work,  pt. 
2,  §  73,  p.  115,  note  2.  Suppose  two  persons,  A.  and  B.,  are  charged  with  two  dis- 
tinct acts  equally  criminal  —  say,  for  instance  two  distinct  murders  —  and,  in 
order  to  simplify  the  question,  let  us  conceive  the  probability  of  the  principal 
fact  equal  in  both  cases.  The  evidence  against  A.  is  altogether  direct,  consist- 
ing of  the  positive  testimony  of  two  mtnesaes,  of  apparently  equal  credit,  E. 
and  F.    The  probability  of  the  truth  of  their  united  testimony  depends  on 

the  values  assignable  to  m  and  n  in  the  expressions  -^^ —  and    "**      in  that 

note.  Suppose,  further,  that  the  probability  of  the  guilt  of  the  accused,  A., 
arising  from  the  evidence  of  each  of  these  witnesses  taken  singly,  is  to  the 
contrary  probability  in  the  proportion  of  1000 :  1.  The  effect  of  this  is  to  render 
m  =  1000,  ra  =  1,  and  p  =  %.    Substituting  these  values  in  those  expressions  we 

^^-''^^^^  ^^=a^-S=  -^  i^=m^-'  -.  ^'^^  P-^-^"^*:^  <>* 

truth  is  to  that  of  error  as  a  million  to  unity.  Return  now  to  the  case  of  B.,  all 
the  evidence  against  whom  is  purely  circumstantial  and  presumptive.  Instead 
of  two  witnesses  to  the  fact,  there  are  twenty-four  circumstances  adduced  in  evi- 
dence. The  probability  of  guilt,  resulting  from  each  singly,  to  that  of  innocence, 
we  will  take  as  low  as  2 :  1.    We  then  have  m=2,  «.=!,  and  ^=24.     Substituting 

ii,  1         J    1,  i!  .      mv  16777216     ^,      top  1  „,tv,„ 

these  values  h  before,  we  get-;;^^=jg^^^jg^,  and  ^^^-^=jj^^^^^ ;  or  the 

probability  of  his  guilt  is  to  that  of  his  innocence  in  a  proportion  exceeding 
sixteen  millions  to  unity.    But  instead  of  a  large  number  of  circumataucest 
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consistent  with,  each  other  —  a  principle  obvious  in  itself, 
and  whicli  will  be  further  illustrated  hereafter.' 

J^resimiption  —  original  signification  of —  legal  signifir 

cation  of. 

§  299.  The   term  "presumption,"  in  its  largest   and 
most  comprehensive  signification,  may  be  defined,  where, 
in  the  absence  of  actual  certainty  of  the  truth  or  false- 
hood *of  a  fact  or  proposition,  an  inference, 
r    409  1  .  .  . 

L  ^  affirmative  or  disaffirmative  of  that  truth  or 

falsehood,  is  drawn  by  a  process  of  probable  reasoning 
from  something  proved  or  taken  for  granted."     It  is, 

each  giving  a  very  slight  degree  of  probability,  let  ub  suppose,  what  is  far 
more  usual  in  practice,  the  circumstances  to  be  fewer  in  number  and  stronger 
in  themselves.  With  this  view  we  will  assume  «i=10,  7i=l,  and  p=8.  Substi- 
tuting these  values  in  —^2? — and  — — — ,  these  expressions  will  become 
S^  ^^-i  Won  •'  ^-  '■'  '^'  probability  of  the  guilt  of  the  accused  will 
be  that  of  his  innocence  in  the  proportion  of  one  hundred  millions  to  unity. 
It  will,  of  course,  be  understood  that  these  numbers  are  only  assumed  for  the 
purpose  of  illustration ;  but  the  above  expressions  clearly  show,  that,  how- 
ever high  the  credit  of  an  eye-witness  be  taken,  circumstances  may  so  accu- 
mulate as  to  give  a  probability  greater  than  any  assignable. 

'  Infra,  sect.  3,  sub-sect.  3. 

'  "  Praesumptio  nihil  est  aliud,  quam  argumentum  verisimile,  communi 
sensu  perceptum  ex  eo,  quod  plerumque  fit,  aut  fieri  intelligitur."  Matthseus 
de  Crimin.  ad  lib.  48  Dig.  tit.  15,  c.  6,  N.  1.  The  definition  of  Huberus,  Prael. 
Jur.  Civ.  lib.  33,  tit.  3,  N.  14,  is  much  the  same — "Anticipatio  judicii,  de  rebus 
incertis,  ex  eo,  quod  plerumque  fit  percepta."  See,  also,  Id.  N.  8.  "  Est  nihil 
aliud  praesumptio  quam  opinio  ex  probabill  ratiocinatione  concepta."  Vinniua, 
Jurispr.  Contr.  lib.  4,  cap.  36.  "  Prsesumptio  est  probatio  negotii  dubii  ex  prob- 
abilibus  argumentis."  G.  A.  Struvius,  Syntag.  Jur.  Civ.  Bxercit.  38,  Art. 
XV.  "Prsesumptio  est  probatio  per  argumenta  probabilia  facta."  Westen- 
bergius,  Principia  Juris,  lib.  33,  tit.  3,  §  31.  See,  also,  Id.  §  4.  "  Prsesumptio 
est  coUectio,  seu  illatio  probabilis,  ex  argumentis  per  rerum  circumstantias, 
frequenter  evenientibus,  conjiciens."  Strauchius,  ad  Univ.  Jus.  Privat.,  &o. 
Dissert.  25,  Aphor.  33.  Voet,  Ad  Pand.  lib.  32,  tit.  3,  n.  14,  says  presumptions 
are  "  Conjecturse  ex  siguo  verisimili  ad  proband  urn  assumptse ;  vel  opiniones 
de  re  incerta,  necdum  penitAs  probata."  "  On  peut  definer  la  prgsomption,  un 
jugement  que  la  loi  ou  I'homme  porte  sur  la  vfirite  d'une  chose,  par  une  con- 
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however,  rarely  employed  *iii  jurisprudence  in  ^  ^ 
this  extended  sense.     Like  "presumptive  evi-  L  J 

sequence  tiree  d'une  autre  chose.  Ces  consequences  sont  fondees  sur  ce  qui 
arrive  communement  et  ordinairement."  Pothier,  Traite  des  Obligations, 
Part.  4,  ch.  3.  sect.  2,  §  839.  See,  also.  Bonnier,  Traite  des  Preuves,  §  635. 
"A  presumption  of  any  fact  is,  properly,  an  inferring  of  tliat  fact  from  other 
facts  that  are  known  ;  it  is  an  act  of  reasoning ;  and  much  of  human  knowl- 
edge on  all  subjects  is  derived  from  this  source.  *  *  *  In  matters  that 
regard  the  conduct  of  men,  the  certainty  of  mathematical  demonstration  cannot 
be  required  or  expected."  Per  Abbott,  C.  J.,  in  B.  v.  Surdett,  4  B.  &  A.  95, 
161,  162.  "  Where  the  existence  of  one  fact  so  necessarily  and  absolutely 
induces  the  supposition  of  another,  that  if  the  one  is  true,  the  other  cannot  be 
false,  the  term  presumption  cannot  be  legitimately  applied."  3  Ev.  Poth.  329. 
See,  also,  Locke  on  the  Human  Understanding,  B.  4,  ch.  14,  §  4.  The  follow- 
ing very  different  definition  is,  however,  given  in  an  able  treatise  on  the  Law 
of  Evidence.  "  A  presumption  may  be  defined  to  be  an  inference  as  to  the 
existence  of  one  fact,  from  the  existence  of  some  other  fact,  founded  upon  a 
previous  experience  of  their  connection.  To  constitute  such  a  presumption,  a 
previous  experience  of  the  connection  between  the  known  and  inferred  facts 
is  essential,  of  such  a  nature  that,  as  soon  as  the  existence  of  the  one  is  estab- 
lished, admitted  or  assumed,  the  inference  as  to  the  existence  of  the  other 
immediately  arises,  independently  of  any  reasoning  on  the  subject.  It  also 
follows,  from  the  above  definition,  that  the  inference  may  be  either  certain  or 
not  certain,  but  merely  probdble,  and  therefore  capable  of  being  rebutted  by 
proof  to  the  contrary.  According  to  some  writers,  the  term  presumption  is  not 
strictly  applicable  where  the  inference  is  a  necessary  one,  and  absolutely  con- 
clusive, as  where  it  is  founded  on  the  certain  and  invariable  course  of  nature. 
*  *  *  Such  a  distinction  appears,  however,  to  be  an  unnecessary  one ;  and 
it  may  well  be  doubted  whether  the  distinction  be  founded  on  sound  princi- 
ples. The  Roman  lawyers  used  the  term  in  the  more  extensive  sense.  Their 
prmsumptio juris  et  dejure  was  conclusive."  3  Stark.  Ev.  927,  3rd  Ed.  With 
respect  to  this  last  observation,  it  is  to  be  remarked  that  the  prsesumptio  juris 
et  de  jure  of  the  Roman  law  derived  its  conclusive  effect,  not  from  the  sup- 
posed force  of  the  inference,  but  because  the  law  superadded  something  to  its 
own  presumption.  That  sort  of  presumption  is  defined  both  by  Alciatus  and 
Menochius, "  dispositio  legis  aliquid  prsesumentis,  et  super  prsesumpto,  tanquam 
aibi  comperto,  statuentis."  Alciatus,  de  Praes.  Pars.  2,  N.  3;  Menochius,  de 
Prses.  lib.  1,  qusest.  8,  N.  1.  "Prsesumptio  juris  et  de  jure,"  says  Vinnius, 
Jurisp.  Contract,  lib.  4,  cap.  86,  "  dicitur,  cum  lex  ipsa  prsesumit  et  simul  dis- 
ponit;  si  modd  prsesumptio,  ac  non  potius  juris  quaedam  constitutio  dicenda 
est."  And  the  same  may  be  said  of  the  conclusive  presumptions  of  our  own 
law,  in  which  "  the  rule  of  law  merely  attaches  itself  to  the  circumstances, 
when  proved ;  it  is  not  deduced  from  them.  It  is  not  a  rule  of  inference  from 
testimony ;  but  a  rule  of  protection,  as  expedient,  and  for  the  general  good." 


568  SECONDABT   RtJlES    OF   EVIDENCE.. 

dence  " '  it  has  there  obtained  a  restricted  *legal 
L  -*  signification ;  and  is  used  to  designate  an  infer- 

ence, affirmative  or  disaffirmative,  of  tlie  existence  of 
some  fact,  drawn  by  a  judicial  tribunal,  by  a  process  of 
probable  reasoning,  from  some  matter  of  fact,  either  judi- 
cially noticed,  or  admitted,  or  established  by  legal  evi- 
dence to  the  satisfaction  of  the  tribunal."  (a) 

1  Greenl.  Ev.  §  33,  7tli  Ed.  The  use  of  presumption  as  a  generic  term,  appli- 
cable to  a  certain  as  well  as  to  contingent  inferences,  is  indeed  justified  by  tbe 
example  of  some  otber  distinguisbed  writers.  (Menocb.  de  Praes.  lib.  1,  qusest. 
3,  &c. ;  quasst.  7,  NN.  2  &  3 ;  Titius,  Jus  Privat.  lib.  3,  c.  11,  §  14,  &c.) ;  but  their 
authority  is  overborne  by  those  collected  above,the  number  of  which  might  easily 
be  increased.  Try  the  question  by  this  test.  Would  it  be  correct  to  say  that 
sexual  intercourse  is  presumed  from  parturition ;  or  that  innocence  is  presumed 
from  proof  of  an  alibi  ?  Nor  does  the  quality  above  attributed  to  presump- 
tions as  their  essential  ingredient,  namely,  that  the  inference  is  made  without 
any  exercise  of  the  reasoning  faculties,  rest  on  a  much  better  foundation.  The 
inferring  one  fact  from  another  must  ever  be  an  act  of  reasoning,  however 
rapid  the  process,  or  however  obvious  the  inference ;  and  although  the  law 
has  in  some  cases  added  to  particular  facts  an  artificial  weight  beyond  their 
natural  tendency  to  produce  belief,  still  many  legal  presumptions  are  only 
natural  presumptions  of  fact  recognized  and  enforced  by  law. 

'  See  Introd.  pt.  1,  g  27,  and  supra,  §  294. 

^  See  Domat,  Lois  Civiles,  P.  1,  liv.  3,  tit.  6,  PrSamb.  &  sect.  4 ;  3  Bv.  Poth. 
333. 

(a)  "  Presumptions,"  says  Redfield,  J.,  in  Marshall  o.  Aiken  et  al.,  35  Vt.  326, 
"  must  always  rest  upon  acknowledged  or  well-established  facts,  and  not  upon 
presumptions ;  and,  to  make  h.  presumption  for  the  basis  or  foundation  of 
another  presumption,  that  is,  of  payment,  would  be  contrary  to  the  acknowl- 
edged foundation,  upon  which  all  presumptions  rest."  We  have  taken  the 
liberty  to  reverse  the  order  of  the  sentences  in  the  above  extract,  for  greater 
convenience  in  its  quotation,  but  it  does  not  in  any  measure  injure  the  sense, 
or  impair  the  force  of  the  proposition  of  the  learned  judge.  The  fact 
announced  by  Judge  Eedfield,  supra,  that  presumptions  can  only  be  predicated 
upon  well-established  facts,  or  actual  acknowledgments,  or,  as  Pothier  terms 
them,  "  confessions "  of  a  party,  is  important  to  be  remembered.  It  will  be 
seen  at  lonce  that,  unless  that  upon  which  a  presumption  is  predicated  is  weU 
established,  the  presumption  is  too  weak  to  serve  as  a  guide  to  the  truth,  and 
that,  in  proportion  to  the  absolute  verity  of  the  foundation,  is  the  presumption 
strong  or  weak,  and  entitled  to  force. 

In  Gilbert  on  Ev.,  vol.  1,  p.  309,  the  learned  author  says;  "  Every  presump- 
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Different  meanings  of. 

§  300.  But  tte  EngKsli  term  "  Presumption,"  as  well 
as  tlie  Latin  "  Prsesumptio,"  has  been  used  by  jurists 
and  lawyers  in  several  different  senses.     An  attentive 

tion  is  more  or  less  violent,  according  as  the  circumstances  sworn  are  more 
or  less  strongly  connected  with  the  fact  to  be  proved ; "  and  he  illustrates  hia 
proposition  thus :  "  If  a  man  be  found  suddenly  dead  in  a  room,  and  another 
be  found  running  out  in  haste  with  a  bloody  sword,  this  is  a  violent  presump 
tion  that  he  is  the  murderer ;  for  the  blood,  the  weapon,  the  hasty  flight,  are 
all  necessary  concomitants  to  such  horrid  facts ;  and  the  next  proof,  to  the 
sight  of  the  fact  itself,  is  the  proof  of  those  circumstances,  that  do  thus  indi- 
cate the  fact." 

In  Brydges  t).  Duke  of  Chandos,  3  Bur.  1065,  Lord  Mansfield  said :  "  There  can 
be  no  presumption  of  the  nature  of  evidence  in  any  case,  without  something 
from  whence  to  make  it,  some  ground  to  found  the  presumption  upon,"  and,  in 
the  same  case,  Wilmot,  J.,  said :  "I  can  have  no  notion  of  a  presumption  with- 
out some  facts  or  circumstances  to  found  it  upon.  This  would  be  inferring 
something  seen,  from  something  not  seen.  Length  of  time  alone  is  nothing  ; 
the  presumption  must  arise  from  some  facts  or  circumstances  arising  within 
the  time."  Mr.  Evans,  in  his  excellent  notes  to  Pothier  on  Obligations,  vol.  3, 
page  338,  says  :  "  As  a  general  incident  to  all  presumptive  evidence,  it  is 
requisite  that  it  have  a  proper  foundation,  and  not  rest  upon  mere  conjecture 
or  surmise  ;"  and  further  on,  he  says  :  "  The  facts  from  which  a  presumption 
is  deduced  must  be  such  as  are  not  merely  consistent  with  the  proposition 
which  they  are  intended  to  establish  ;  for  evidence  which  leaves  it  indifferent 
whether  a  given  supposition  is  or  is  not  founded  upon  truth,  is,  in  effect,  no 
evidence  at  all ;  neither  is  a  mere  preponderance  of  probability  sufficient  to 
constitute  a  presumption ;  although  the  consistency  of  the  fact  confirms  the 
assent  to  any  actual  uncontradicted  testimony  in  support  of  it,  in  the  first 
case,  and  the  preponderance  indicates  the  preference  which  caeteris  paribus 
ought  to  be  given  in  the  second.  A  presumption  can  only  be  applied  when 
the  circumstances  are  such  as  to  render  the  opposite  supposition  impossible." 

Presumptions,  being  inferences  deduced  from  facts,  should  be  weighed  with 
care,  and  applied  with  caution,  where  the  facts  upon  which  they  are  predicated 
are  weak,  or  where  the  chain  of  facts,  necessary  to  make  the  presumption 
absolutely  clear,  is  not  wholly  complete.  The  facts  in  all  cases  should  be  such 
as  lead  to  a  clear  and  satisfactory  conclusion,  such  as  satisfy  the  mind  to  that 
degree  of  certainty  that  leaves  little  or  no  doubt  of  the  correctness  of  the 
inference.  Too  much  temerity  should  not  be  exhibited  on  the  one  hand,  or 
too  great  timidity  on  the  other,  in  a  case  where  there  is  not  absolute  certainty, 
or  rather  where  there  is 'not  the  presence  of  all  the  circumstances  requisite 
to  make  the  inference  complete.     The  mind  should  be  satisfied  either  of  the 
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examination  of  tlie  subject  will  detect  at  least  seven. 
1.  The  original  or  primary  sense  stated  in  tlie  preceding 
article.  2.  The  strict  legal  sense  there  explained.  3.  A 
generic  term  including  every  sort  of  rebuttable  presump- 
tion; i.  e.,  rebuttable  presumptions  of  law,  strong  pre- 

truth  or  falsity  of  the  inference  from  positive  known  arguments,  and  the 
inferei;ice,  or  rather  the  presumption,  should  not  be  destroyed,  because  the 
facts  do  not  present  all  the  links  requisite  to  make  the  chain  complete 
beyond  a  possible  doubt. 

Burlamqui,  in  his  work  on  Natural  Law,  gives  a  very  correct  guide  in  mat- 
ters of  this  character,  ' '  when,"  says  he,  "  a  truth  is  evinced  by  solid  reasons, 
whatever  can  be  brought  against  it  ought  not  to  stagger  or  weaken  our  con- 
victions, as  long  as  they  are  such  difficulties  only  as  embarrass  or  puzzle  the 
mind,  mthout  invalidating  the  •proofs  themsehes.  There  is,"  he  continues,  "  a 
wide  difference  between  seeing  that  a  thing  is  absurd,  and  not  knowing  all 
that  regards  it ;  between  an  unanswerable  question  in  relation  to  a  truth  and 
an  unanswerable  objection  against  it,  though  a  great  many  confound  these  two 
sorts  of  difficulties ;  those  only  of  the  last  order  are  able  to  prove  that,  what 
was  taken  for  a  known  truth  cannot  be  true,  because  some  absurdity  might 
arise.  But  the  others  prove  nothing  but  the  ignorance  we  are  under  in  rela- 
tion to  several  things,  in  relation  to  some  known  truth.  "  A  presumption  being  a 
deduction  from  a  legitimate  course  of  reasoning  in  reference  to  a  given  state 
of  facts,  should  be  allowed  to  operate  in  the  determination  of  a  question,  in 
proportion  to  the  force  and  strength  of  the  inference  in  view  of  the  facts 
from  which  it  is  drawn.  If,  as  Burlamqui  says,  we  find  the  "  truth  sufficiently 
evinced  by  solid  reasons!'  we  cannot  resist  their  force,  even  though  some 
doubt  may  possibly  exist. 

Mr.  Evans,  in  his  notes  to  Pothier,  in  commenting  upon  the  degree  of  force 
to  be  given  to  presumptions,  says,  "  when  a  series  of  facts,  distinctly  and 
unequivocally  proved,  manifestly  tend  to  one  conclusion,  and  another  fact  is 
proposed  in  contradiction  to  that  conclusion,  the  mere  inability  to  account  for 
such  opposite  fact  is  not  sufficient  to  destroy  the  inference  to  be  deduced 
from  the  others,  but  the  positive  inconsistency  should  be  clearly  shown." 
Further  on  he  saya,  "  but  it  often  requires  great  judgment  and  discretion  to 
trace,  with  propriety,  the  connection  with  the  existing  circumstances,  and  the 
presumption  which  is  applied  to  them  ;  and  there  is  no  inquiry  in  which 
rapidity  and  precipitation  may  be  more  frequently  detrimental  »  »  » 
and  a  presumption  is  not  destroyed  by  the  mere  difficulty  of  accounting  for 
some  incidental  circumstances,  provided  the  other  circumstances,  not  disputed, 
necessarily  tend  to  the  conclusion  in  dispute.  On  the  other  hand,  a  presumption^ 
is  not  to  be  hastily  formed,  from  the  difficulty  of  explaining  the  cause  and 
reason  of  existing  circumstances,  unless  tlie  whole  of  the  subject  with  which 
those  circumstances  are  connected  is  sufficiently  seen." 
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sumptions  of  fact,  mixed  presumptions,  or  masses  of  evi- 
dence, direct  or  presumptive,  wMcli  shift  the  burden  of 
proof  to  the  opposite  party.  It  is  only  in  this  sense  that 
the  well-known  maxim,  "Stabitur  praesimaptioni  donee 
probetur  in  contrarium,"  holds  good.  And  here  it  wiU 
be  necessary  to  advert  to  the  language  of  L.  C.  B.  Gil- 
bert," who  says,  that  presumption  is  defined  by  the  civil- 
ians, "Conjectura  ex  certo  signo  proveniens,  quae  alio 
(non)  adducto  pro  veritate  habetur."  This  is  far  from 
correct  —  the  above  definition  seems  taken  from  a  some- 
what similar  one  given  by  Alciatus  and  Menochius  of 
presiunptions  of  Imo  ; '  but  is  wholly  inapplicable  either 
to  prsesTimptiones  juris  et  de  jure,  whose  very  nature  is  to 
exclude  *all  proof  against  what  they  assume  as  p  #  . -,  „  -i 
true,  or  to  those  presumptions  of  fact  which  are  •-  "^  -* 
too  slight  to  shift  the  burden  of  proof.  4.  A  generic 
term  applicable  to  certain  as  well  as  to  contingent  infer- 
ences." 5.  On  the  other  hand,  the  word  presumption 
has  even  been  restricted  to  the  sense  of  i/rrebuttdble  pre- 
sumption.' 6.  The  popular  sense  of  presumptuousness, 
arrogance,  blind  adventurous  confidence,  or  unwarrant- 
able assumption.'     7.  The  Latin  "  praesumptio  "  had,  at 

'  Gilb.  Evid.  156, 157,  4tli  Ed. 

»  Aloiat.  de  Prses.  Pars  3,  N.  1 ;  Henoch,  de  Prses.  lib.  1,  quaest.  8,  N.  1. 

»  Menoch.  de  Prss.  lib.  1,  quasst.  3  ;  &  quaest.  7,  NN.  3  &  3  ;  Titius  Jus  Privat. 
lib.  3,  c.  11,  1 14,  &3. ;  3  Stark.  Ev.  937,  3rd  Ed. 

*  Grounds  and  Rudiments  of  Law,  p.  186,  3nd  Ed. ;  Branch,  Max.  p.  107,  5th 
Ed. ;  and  Halkerston's  Max.  p.  79. 

6  Doct.  &  Stud.c.  36  ;  Litt.  R.  337;  Hargr.  Co.  Litt.  155  b,  note  (5);  4  &  5 
Will.  &  M.  e.  33,  s.  10;  1  Geo.  1,  c.  13,  s.  17,  stat.  3;  19  Geo.  3,  c.  56,  s.  3 ;  11 
Geo.  4  &  1  Will.  4,  c.  33,  s.  5 ;  6  &  7  Will.  4,  c.  76,  s.  8 ;  8  &  9  Vict.  c.  87,  s.  10. 
ITie  Latin  "  prfflsumptio"  is  frequently  used  in  this  sense  by  Bracton  (see  fol. 
1  b,  §§  7  and  8  ;  6  a,  §  5  ;  331  b,  §  3) :  as  also  by  the  civilians  and  canonists ; 
Mascard.  de  Prob.  qusat.  10,  NN.  1,  5  &  6  ;  Alciat.  de  Praes.  Pars  3,  N.  1,  &c. 
See  also  the  form  of  the  commission  of  the  peace,  Dalt.  Countr.  Just.  16,  18 ; 
Archb.  Justice  of  the  Peace. 
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one  time  at  least,  another  signification.  In  tlie  Leges 
Hen.  1,  c.  10,  §  1,  we  find  the  expression  "  Prsesumpcio 
terre  vel  pecunie  regis,"  wliere  "  prsesumptio  "  is  used  in 
the  sense  of  "  invasio,"  "  intrusio,"  or  "  usurpatio." '  Some 
others  will  be  found  in  Mascard.  de  Prob.  qusest.  10 ;  and 
Miiller's  note  a  to  Struvius'  Syntag.  Jur.  Civ.  Exercit.  28, 
§  XV.  The  confusion  necessarily  consequent  on  so  many 
meanings  for  the  same  word,  joined  to  the  great  import- 
ance and  natural  difiiculty  of  the  subject  of  Judicial  pre- 
sumptions, fully  Justify  Alciatus '  in  speaking  of  it,  as 
"  Materia  valde  utilis  et  quotidian^  in  practice  sed  con- 
fusa,  inextricabilis  fer^."(a) 

'  See  the  Ancient  Laws  and  Institutes  of  England,  A.  d.  1840,  Vol.  1,  p.  519, 
note.(6),  and  Glossary. 

2  Alclat.  de  Prses.  P.  1,  N.  1. 


(a)  The  most  satisfactory  and  clear  definition  of  "  presumptions  "  which  I  have 
been  able  to  find  is  that  given  by  Pothier,  Part  4,  Chap.  3,  page  806.  "  Pre- 
sumption," he  says,  "  may  be  defined  to  be  a  judgment  which  the  law,  or 
which  an  individual  makes,  respecting  the  truth  of  one  thing,  by  a  conse- 
quence deduced  from  another  thing.  These  consequences  are  founded  upon 
what  commonly  and  generally  takes  place ;  presumptio,  ex  eo  quod,  plerumque 
fit,  eujac  ;  in  parat  dd  tit.  cad.  de  probat.  et  prmf. 

For  instance,  the  law  presumes  that  a  debt  has  been  paid  when  the  creditor 
has  returned  the  debtor  his  note,  because  a  debtor  does  not  commonly  and 
ordinarily  return  the  note  to  the  debtor,  until  after  payment.  Alciatus  says, 
that  the  term  presumption  is  derived  from  sumo  and  prae,  because  sumit  pro 
vera  haiet  pro  vero,  it  takes  a  thing  to  be  true,  prae  est  ante  aliunde  probetur. 

Presumption  differs  from  proof,  properly  so  called ;  the  latter  attests  a 
thing  directly  and  of  itself;  presumption  attests  it  by  a  consequence  deduced 
from  another  thing.  This  may  be  illustrated  by  examples  ;  the  credit  which 
is  given  to .  an  act  purporting  to  be  an  acquittance  on  the  payment  of  a 
debt  is  a  written  proof  of  such  payment;  the  credit  which  is  given  to  the 
depositions  of  witnesses  who  have  seen  the  creditor  receive  from  the  debtor 
the  sum  due  to  him  is  a  parol  proof  of  payment;  for  the  acquittance  and 
depositions,  directly  and  in  themselves,  attest  the  fact  of  payment.  But  the 
evidence  which  acquittances  for  rent  for  the  last  three  years  aflbrd  of  the 
rent  of  the  preceding  years  having  been  paid,  is  a  presumption,  because  these 
acquittances  establish  the  fact,  not  directly,  and  in  themselves,  but  by  an  infer- 
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ExplaTiation  of  certain  expressions  used  by  the  civilians 
and  canonists. 
§  301.  Before  proceeding  farther,  it  seems  advisable 
to  advert  to  certain  expressions  used  by  the  civilians 
*and  canonists  to  indicate  different  kinds  of 
proof,  and  the  degrees  of  conviction  resulting  >-  -I 

from  them,  which,  although  in  a  great  degree  obsolete, 
are  not  undeserving  of  notice.  These  are,  "Argumen- 
tum,"  "  Indicium,"  "  Signum,"  "  Conjectura,"  "  Suspicio," 
and  "Adminiculum."  The  term  "Argumentum  "  included 
every  species  of  inference  from  indirect  eAddence,  whether 
conclusive  or  presumptive.'  "  Indicium  "  —  "  Indice  "  in 
the  French  law  —  answers  to  that  form  of  circumstantial 
evidence  in  ours  where  the  inference  is  only  presumptive, 
and  was  used  to  designate  the  fact  giving  rise  to  the 
inference  rather  than  the  inference  itself.  Under  this 
head  were  ranked  the  recent  possession  of  stolen  goods, 
vicinity  to  the  scene  of  crime,  sudden  change  of  life  or 
circumstances,  &c."  By  "  Signum "  was  meant  indirect 
evidence  coming  under  the  cognizance  of  the  senses : 
such  as  stains  of  blood  on  the  person  of  a  suspected 
murderer,  indications  of  terror  on  being  charged  with  an 
offense,  <fec.'     "  Conjectura  "  and  "  Suspicio  "  were  not  so 

'  See  Mattliaeus  de  Crimin.  ad  lib.  48  Dig.  tit.  15,  cap.  6,  N.  1 ;  and  Vinnius, 
Jurisp.  Contr.  lib.  4,  cap.  35  &  36. 

^  Mascard.  de  Prob.  lib.  1,  quaest.  15;  Menochius  de  Prass.  lib.  1,  quaest.  7; 
Encyclopedie  Metliodique,  tit.  Jurisprudence,  Art.  Indices  ;  Bonnier,  Traitfi  des 
Preuves,  §§  14  &  636. 

'  Quintil.  Inst.  Orat.  lib.  5,  c.  9  ;  Menoch.  de  Prses.  lib.  1,  quaest.7,  NN.  31-87. 

ence  of  the  law,  established  upon  tbe  consideration  of  its  being  usual  to  pay 
the  preceding  rent,  before  the  sribsequent." 

This  definition  strikes  lue  as  being  the  most  clear  and  forcible  of  any  to  be 
found  in  the  books,  and  the  illustration  given  of  the  principle  at  once 
impresses  the  principle  upon  the  mind  of  the  reader. 
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mucL.  modes  of  proof  as  expressions  denoting  the  strength 
of  the  persuasion  generated  in  the  mind  by  evidence. 
The  former  is  well  defined,  "Eationabile  vestigium  laten- 
tis  veritatis,  unde  nascitur  opinio  sapientis ; '"  or  a  slight 
degree  of  credence  caused  by  evidence  too  weak  or  too 
remote  to  produce  belief,  or  even  suspicion.  It  is  only 
in  the  character  of  "  indicative  "  evidence  that  this  has 
any  place  in  English  law."  "Suspicio"  is  a  stronger 
term  —  "Passio  animi  aliquid  firmiter  non   eligentis."' 

^  E.  q.  A.  B.  is  found  murdered :  *and  C.  D.,  a 

r     414 1 

•-  -"  man  of  bad  character,  is  known  to  have  had  an 

interest  in  his  death :  this  might  give  rise  to  a  conjedm/re 

that  he  was  the  murderer ;  and  if  in  addition  to  this  he 

had,  a  short  time  before  the  murder,  been  seen  near  the 

spot  where  the  body  was  found,  the  feeling  in  favor  of 

his  guilt  might  amount  to  suspicion.     "  Adminiculum," 

as  its  etymon  irhplies,  meant  any  sort  of  evidence,  which 

is  useless  if  standing  alone,  but  useful  to  corroborate 

other  evidence.*    These  distinctions  may  appear  subtilties 

to  us,  but  for  many  reasons  they  were  not  without  their 

use  in  the  systems  where  they  are  found.     The  decision 

of  all  questions  of  law  and  fact  was  there  intrusted  to  a 

single  Judge,  one  of  the  few  limitations  to  whose  power 

was,  that  the  accused  could  not  be  put  to  the  torture  ia 

the  absence  of  a  certain  amount  of  evidence  against  him.' 

'  Mascard.  de  Prob.  qusest.  14,  N.  14. 

'  See  bk.  1,  pt.  1,  §  93. 

'  MenocMus  de  Prses.  lib.  1,  qusest.  8,  N.  41. 

*  Menoch.  de  Prses.  lib.  1,  qusest.  7,  NN.  57,  58,  59. 

'  Decret.  Gratian.  lib.  5,  tit.  41,  cap.  6 ;  Matth.  de  Prob.  cap.  2,  N.  80. 
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Division  of  the  subject. 
§  302.  In  dealing  with,  this  important  subject,  we  pro- 
pose to  treat  it  in  the  following  order : — 

1.  Presumptive  evidence,  presumptions  generally,  and 

fictions  of  law. 

2.  Presumptions  of  law  and  fact,  and  of  mixed  law 

and  fact,  usually  met  in  practice. 

3.  Presimiptions  and  presumptive  evidence  in  criminal 

law. 

SECTION  I. 


FICTIONS    OP   LAW. 

Division. 
§  303.  It  is  clear  that  presumptive  evidence,  and  the 
presumptions  to  which  it  gives  rise,  are  not  indebted  for  [ 
their  probative  force  to  positive  law.     When  inferring^ 
*the  existence  of  a  fact  from  others,  courts  of  ^  „  ,  ^    ^ 

4:15 

justice  (assuming  the  inference  properly  drawn)  •-  -• 

do  nothing  more  th.an  apply,  imder  the  sanction  of  the 
law,  a  process  of  reasoning  which  the  mind  of  any  intelli- 
gent being  would  have  applied  for  itself  under  similar 
circumstances ;  and  the  force  of  which  rests  altogether 
on  experience  and  observation  of  thte  course  of  nature, 
the  constitution  of  the  human  mind,  the  springs  of  human 
action,  the  usages  and  habits  of  society,  <fec.'     All  such 

'  "  The  presumption  of  a  malicious  intent  to  kill,  from  the  deliberate  uae  of 
a  deadly  weapon,  and  the  presumption  of  aquatic  habits  in  an  animal  found 
with  webbed  feet,  belong  to  the  same  philosophy,  differing  only  in  the 
instance,  and  not  in  the  principle,  of  its  application."  1  Greenl.  Ev.  §  14,  7th 
Ed. 
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inferences  are  called  by  our  lawyers  "  Presumptions  of 
/ac^,"  or  "  Natural  presumptions,"  and,  by  tlie  civilians, 
"  Prsesumptiones  liominis ; "  '  in  order  to  distinguish  them 
from  others  of  a  technical  kind,  more  or  less  of  which  are 
to  be  found  in  every  system  of  jurisprudence,  known  by 
the  name  of  "  Presumptiones  juris,"  or  "  Presumptions  of 
law.'''' '  To  these  two  classes  may  be  added  a  third, 
which,  as  partaking  in  some  degree  of  the  nature  of  each 
of  the  former,  may  be  called  "  Prgesumptiones  mixtse," 
"Mixed  presumptions,^'  or  "  Presumptions  of  mixed  law 
and  fact."  And  as  presumptions  of  fact  are  both  unlim- 
ited in  number,  and  from  their  very  nature  are  not  so 
strictly  the  object  of  legal  science  as  presumptions  of 
law,'  we  purpose,  in  accordance  with  the  example  of 
other  writers  on  e^ddence,  to  deal  with  the  latter  first, 
together  with  the  kindred  subject  of  fictions  of  law.  We 
shall  then  treat  of  the  former,  together  with  mixed  pre- 
sumptions ;  and  the  present  section  will  conclude  with  a 
notice  of  conflicting  presumptions. 

'  Mascardus  de  Prob.  Conclus.  1326,  however,  restricts  the  expression 
'  naturae  prsesumptio  "  to  presumptions  derived  from  the  ordinary  course  of 
nature. 

'•'  See  Introd.  pt.  2,  §§  43  &  43. 

»  Phil.  &  Am.  Bv.  457. 
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Presv/mptions  of  lam. 

§  304.  Presumptions,  or,  as  they  are  also  called,  "  In- 
tendments "  of  law,  and  by  the  civilians,  "  Praesumptiones 
sen  positiones  juris,"  are  inferences  or  positions  estab- 
Hslied  by  law,  common  or  statute ;  and  liave  been  shown, 
in  the  Introduction  to  this  work,"  for  reasons  which  it  is 
unnecessary  here  to  repeat,  to  be  indispensable  to  every 
weU-regulated  system  of  jurisprudence.  They  differ  from 
presumptions  of  fact  and  mixed  presumptions  in  two  most 
important  respects.  1st,  that  in  the  latter  a  discretion,  more 
or  less  extensive,  as  to  drawing  the  inference  is  vested  in 
the  tribunal,  while  in  those  now  under  consideration  the 

■  Introd.  pt.  2,  g§  43  &  48. 
73 
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law  peremptorily  reqtiires  a  certain  inference  to  be  made, 
whenever  the  *f  acts  appear  wticli  it  assumes  as 
L  ^■'■'  J  tlie  basis  of  tliat  inference.  If,  therefore,  a  judge 
direct  a  jury  contrary  to  a  presumption  of  law,  a  new  trial 
is  grantable  ex  debito  justitim ;  '  and  if  a  jury,  or  even  a 
succession  of  juries,  disregard  such  a  presumption,  new 
trials  will  be  granted,  Mies  quoPies,  as  matter  of  right."  (a) 
But  when  any  other  species  of  presumption  is  over- 
looked or  disregarded,  the  granting  of  a  new  trial  is 
matter  for  the  discretion  of  the  court,  which  will  be 
more  or  less  liberal  in  this  respect  according  to  the 
nature  and  strength  of  the  presumption.   2nd  (and  here 

'  Phil.  &  Am.  Ev.  464;  Saire  v.  Wilson,  9  B.  &  C.  643. 
'  Phil.  &  Am.  Ev.  459;  1  Ph.  Ev.  467,  10th  Ed.;  Kndal  v.  Brown,  1  T.  R. 
167-171. 

(a)  The  case  of  Tindal  v.  Brown  is  hardly  an  authority  for  the  proposition 
laid  down  hy  the  author,  as  in  that  case  the  question  of  presumption  did  not 
arise  at  all.  The  question  turned  entirely  upon  the  suflSclency  of  notice  of 
non-payment,  by  a  holder  to  an  indorser  of  a  note.  Tet  there  can  be  no  ques- 
tion of  the  entire  soundness  of  the  proposition.  Where  a  presumption  exists, 
which  is  not  overcome,  the  jury  are  bound  to  give  it  force  and  effect,  and  if 
they  disregard  it,  there  is  no  question  but  that  a  court  would  set  aside  their  ver- 
dict. A  presumption  has  all  the  force  of  positive  proof  until  it  is  overcome  ; 
hence  it  cannot  be  disregarded  either  by  a  jury  or  any  other  tribunal  sitting  to 
determine  issues  of  fact.  But  if  there  is  any  evidence,  tending  to  rebut  the 
presumption,  the  jury  are  to  weigh  that  also,  and  if,  in  their  judgment,  it 
fairly  overcomes  the  presumption,  their  verdict,  for  that  cause,  will  not  be  dis- 
turbed. In  Crane  v.  Morris,  6  Pet.  (U.  S.)  598,  the  court  say  "  presumptive  or 
prima  facie  evidence  of  a  fact  is  such  evidence  as  in  judgment  of  law  is 
sufficient  to  establish  the  fact,  if  not  rebutted.  The  jury  are  hound  to  consider 
it  in  that  light,  and  the  court  inUl  set  aside  their  verdict  and,  grant  a  new  trial,  if 
without  rebutting  evidence  they  disregard  it.  In  a  legal  sense  prima  facie 
evidence,  in  the  absence  of  controlling  circumstances,  becomes  eondusive,  that  is, 
it  should  operate  upon  the  minds  of  the  jury  as  decisive  of  the  fact  upon 
which  their  verdict  is  to  be  founded." 

See  also  Cutting  ».  Gilders,  3  Ala.  536  ;  The  Jane  «,  The  United  States,  7 
Crauch  (U.  S.),  368 ;  United  States  v.  Wiggins,  14  Pet.  (U.  S.)  334 ;  Kelly  «. 
Gage,  6  id.  622.  But  the  evidence  must  be  such  as  to  fairly  raise  a  presump- 
tion, or  the  jury  may  disregard  it.  Bank  of  United  States  e.  Corcoran,  3  Pet. 
(U.  S.)  131. 
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it  is  tliat  the  difference  between,  the  several  kinds  of 
presumptions  is  so  strongly  marked),  as  presumptions  of 
law  are,  in  reality,  rules  of  law,  and  part  of  tlie  law 
itself,  the  court  may  draw  the  inference  whenever  the 
requisite  facts  are  developed  in  pleading,  &g.  ; '  while 
all  other  presumptions,  however  obvious,  being  inferen- 
ces of  fact,  cannot  be  made  without  the  intervention  of 
a  jury. 

Grov/nds  of. 

§  305.  The  grounds  of  these  praesxmiptiones  juris  are 
various.  Some  of  them  are  natural  presumptions  which 
the  law  simply  recognizes  and  enforces.  Thus,  the  legal 
maxim  that  every  one  must  be  presumed  to  intend  the 
natural  consequence  of  his  own  act : "  and,  therefore,  that 
he  who  sets  fire,  to  a  building  intended  injury  to  its 
owner ;  and  that  he  who  lays  poison  for,  or  discharges 
loaded  arms  at  another,  intended  death  or  bodily  harm 
to  that  person ;  merely  establishes  as  law  a  principle  to 
which  the  reason  of  man  at  once  assents.  But  in  most 
of  the  presumptions  which  we  are  now  considering,  the 
inference  is  onlj  partialli/  approved  by  reason,  the  law, 
from  motives  of  policy,  attaching  to  the  facts  which  give 
*  rise  to  it  an  artificial  effect  beyond  their  natu-  ^-i  o  -i 
ral  tendency  to  produce  belief.    Thus,  although  ^  -* 

a  receipt  for  money  under  hand  and  seal  naturally  gives 
rise  to  a  presumption  of  payment,  still  it  does  not  neces- 
sarily prove  it;  and  the  conclusive  effect  of  such  a 
receipt  is  a  creature  of  the  law.'  So,  the  maxim  by 
which  a  party  who  kills  another  is  presumed  to  have 
done  it  maliciously,  seems  to  rest  partly  on  natural  equity 

'  Steph.  Plead.  391-393,  5th  Ed. ;  1  Chltty,  Plead.  331,  6th  Ed. 
=  3  M.  &  Selw.  .15;  9  B.  &  0.  645;  B.  v.  Sheppard,  R.  &  R.  C.  C.  169;  M.  v. 
Fa/rrington,  Id.  307. 
3  Qilb.  Ev.  158,  4th  Ed. 
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and  partly  on  policy.  To  these  may  be  added  a  third 
class,  in  whicli  the  principle  of  legal  expediency  is  car- 
ried so  far,  as  to  establisli  inferences  not  perceptible  to 
reason  at  all,  and  perhaps  even  repugnant  to  it.  Thus, 
when  the  law  punishes  offenses, -even  mala  prohibita,  on 
the  assumption  that  all  persons  in  the  kingdom,  whether 
natives,  or  foreigners,  are  acquainted  vdth  the  common 
and  general  statute  law,  it  manifestly  assumes  that  which 
has  no  real  existence  whatever,  though  the  arbitrary 
inference  may  be  dictated  by  the  soundest  policy. 

Irrebuttable  presumptiojis  of  lato,  or  prcesumptiones  juris 

et  dejv/re. 
§  306.  A  very  important  distinction  exists  among 
presumptions  of  law, — namely,  that  some  are  absolute 
and  conclusive,  called  by  the  common  lawyers  Irrebutta- 
ble presumptions,  and  by  the  civilians  Prcesumptiones 
juris  et  de  jwre ;  while  others  are  conditional,  inconclu- 
sive, or  rebuttable,  and  are  called  by  the  civilians  Prce- 
sumptiones ju/ris  tomt/wm,  or  mn^lj  Prcesumptiones  juris. 
The  former  kind  of  presumption  has  been  most  accu- 
rately defined  by  the  civilians,  "  Dispositio  legis  aliquid 
prsesumentis,  et  super  prsesumpto,  tanquam  sibi  com- 
perto,  statuentis."  They  add  "Prsesumptio  juris  dici- 
tur,  quia  lege  introducta  est ;  et  de  jure,  quia  super  tali 
prsesumptione  lex  inducit  firmum  jus,  et  habet  eam  pro 
veritate." '  In  a  word,  they  are  inferences  which  the 
law  makes  so  peremptorily,  that  it  will  not  allow  them  to 
be  overturned  by  any  contrary  proof,  however  strong,  (a) 

'  Alciatus  de  Prses.  Para  2,  N.  3j  Menodiiua  de  Prses.  lib.  1,  qusest.  3,  N.  17; 
Poth.  Obl.  §  807. 

(a)  '■  Presumptions  jwris  et  dejure  "  says  PotMer,  p.  4,  chap.  3,  sec.  1,  "  are 
those  which  are  such  absolute  proofs  as  to  exclude  all  evidence  to  the  contrary. 
Alciatus  defines  presumption.^Mns  et  dejure,  as  follows.    "Est  dUpositio  legis 
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*  Thus,  where  a  cause  has  once  been  regularly 
adjudicated  upon  by  a  competent  tribunal,  L  ^  J 
from  wbicb  there  is  no  appeal,  the  whole  matter  assumes 
the  form  of  res  Judicata;  and  evidence  will  not  be 
admitted,  in  subsequent  proceedings  between  the  same 
parties,  to  show  that  decision  erroneous.'  An  infant 
under  the  age  of  seven  years  is  not  only  presumed  inca- 
pable of  committing  felony,  but  the  presumption  cannot 
be  rebutted  by  the  clearest  evidence  of  a  mischievous 
discretion."  So,  a  bond  or  other  specialty  is  presumed 
to  have  been  executed  for  good  consideration,  and  no 
proof  can  be  admitted  to  the  contrary,"  unless  the  instru- 
ment is  impeached  for  fraud.*     A  receipt  under  hand 

'  See  infra,  ch.  9. 

"■  I  Hale,  P.  C.  37-8;  4  Blackst.  Comm.  33. 

«  Plowd.  308-9  ;  3  Stark.  Bv.  930,  3rd  Bd ;  Id.  747,  4th  Ed. 

*  Stark,  in  loc.  cit.     See  bk.  3,  pt.  3,  §  330. 

aliquid prcBSumentis et  super prmmmpto  tanguam  siU  comperto statuentu. "  "It 
is,"  saya  Menochiua,  Tr.  De.  Pref.  L.  ],  9,  3,  "  called  praisumptio  juris,  because 
a  lege  irdroducta  est,  et  de  jure  quia  super  tali  prmsumpttone  lex  inducit  fir- 
mum  jus,  et  hdbet  earn  pro  veritate." 

These  presumptions  ^'mto  ei  (ie^'Mr«  amount  to  more  than  written  or  parol 
proof,  or  even  than  confession.  Written,  as  well  as  parol  proof  may  be  over- 
turned by  proof  to  the  contrary;  it  does  not  preclude  the  person  against  whom, 
it  bears,  from  being  allowed  to  offer  contradictory  proof,  if  he  can.  For 
instance,  if  a  man  claiming  from  me  a  hundred  livres,  which  he  alleges  him- 
self to  have  lent  me,  produces  an  obligation  before  a  notary,  by  which  I  ac- 
knowledge the  loan ;  the  written  evidence  arising  from  this  obligation  may  be 
destroyed,  by  an  opposite  proof  which  I  am  not  precluded  from  making,  if  1 
can,  as  by  producing  a  counter  letter,  acknowledging  that  I  have  not  received 
the  sum  named  in  the  obligation. 

It  is  the  same  with  respect  to  confessions,  though  made  m  jure.  We  have 
seen,  in  the  preceding  section,  that  the  proof  which  results  from  these  may  be 
destroyed  by  opposite  proof,  of  its  having  been  made  by  mistake. 

On  the  contrary,  presumptions ^'ttn's  et  dejure  cannot  be  destroyed;  and  the 
party  against  whom  they  operate  is  not  admitted  to  prove  any  thing  in  opposition 
to  them.  The  principal  kind  of  presumption,  ^Mm  et  dejv/re,  is  that  which  is 
founded  on  the  authority  of  res  judicata." 
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and  seal  is  conclusive  evidence  of  tlie  payment  of 
money ;  "(a)  and  in  the  time  of  the  old  feudal  tenures  it 
was  an  irrebuttable  presumption  of  law,  tliat  a  person 
under  the  age  of  twenty-one  was  incapable  of  perform- 
ing knight  service." 

Number  of. 
§  307.  These  conclusive  presumptions  have  varied 
considerably  in  the  course  of  our  legal  history.  Certain 
presumptions,  which  in  earlier  times  were  deemed  abso- 
lute and  irrebuttable,  have,  by  the  opinion  of  later 
judges,  acting  on  more  enlarged  experience,  either  been 
ranged  among  prsesumptiones  juris  tantimi,  or  considered 
as  presumptions  of  fact  to  be  made  at  the  discretion  of  a 
jury.°  On  the  whole,  modem  courts  of  justice  are  slow 
to  recognize  presumptions  as  irrebuttable,  and  disposed 
rather  to  restrict  them  to  extend  their  number.  To  pre- 
clude a  party  by  an  arbitrary  rule  from  adducing  evi- 
dence which,  if  received,  would  compel  a 
-■  *  decision  in  his  favor,  is  an  act  which  can  only 
be  justified  by  the  clearest  expediency  and  soundest' 
policy ;  and  some  presumptions  of  this  class  ought  never 
to  have  f  oimd  their  way  into  it. 

»  Gilb.  Ev.  158, 4th  Ed. 

»  Litt.  sect.  103  ;  Co.  Litt,  78  b. 

8  Ph.  &  Am.  Ev.  460  ;  1  Phil.  Ev.  469, 10th  Ed. 

(a)  Any  receipt  is  evidence  prima /aoie,  of  the  payment  of  money,  if  such  is 
its  purport.  Even  a  receipt  under  seal  has  been  held  to  be  open  to  explana- 
tion by  parol,  and  parol  evidence  has  been  admitted  to  exclude  an  item  from 
its  operation  that  was  clearly  embraced  in  the  terms  of  the  receipt.  That  is, 
parol  evidence  has  been  held  admissible  to  show  what  the  real  intention  of  the 
parties  to  the  receipt  is,  and  that  it  was  to  have  a  narrower  and  more  limited 
operation  than  its  terms  indicated  ;  Jones  v.  Ward,  10  Yerg.  (Tenn.)  160  ;  but 
generally  the  rule  is  otherwise,  and,  if  an  actual  mistake  has  been  made  in 
the  terms  of  the  instrument,  proceedings  to  reform  it  should  be  had  ;  State  n. 
Messick,  1  Houst.  (Del.)  347. 
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Use  of. 

§  308.  Prsesumptiones  juris  et  de  jure  are  not,  how- 
ever, without  their  use.  On  the  contrary,  when  restrained 
within  due  limits,  they  exercise  a  very  salutary  efEect  in 
the  administration  of  justice,  by  throwing  obstacles  in 
the  way  of  vexatious  litigation,  and  repressing  inquiries 
where  sound  and  unsuspected  evidence  is  not  likely  to 
be  obtauied.  Among  the  most  useful  in  these  respects, 
may  be  ranked  the  principle  which  upholds  the  authority 
of  res  judicata,  the  intendments  made  by  the  courts  to 
support  the  verdicts  of  juries,  and,  as  expounded  in 
modem  times,  the  doctrine  of  estoppel. 

Fictions  of  Icm. 

§  309,  "  Fictions  of  law  "  are  closely  allied  to  irrebut- 
table presumptions  of  law.  "  Fictio  est  legis,  adversus 
veritatem,  in  re  possibili,  ex  justA  causA,  dispositio : "  '  in 
other  words,  where  the  law,  for  the  advancement  of 
justice,  assumes  as  fact,  and  will  not  allow  to  be  dis- 
proved, something  which  is  false,  but  not  impossible. 
The  difference  between  fictions  of  law  and  prsesump- 
tiones  jures  et  de  jure  consists  in  this,  that  the  latter  are 
arbitrary  inferences  which  may  or  may  not  be  true ;  while 
in  the  case  of  fictions,  the  falsehood  of  the  fact  assumed 
is  understood  and  avowed."  "Super  falso  et  certo 
fingitur   super  incerto   et    vero    prsesumitur." '      Thus 

■  Qothof red.  Not.  3.  ad.  lib.  23  Dig.  tit.  8 ;  Westenbergius,  Principia 
Juris,  ad  lib.  33  Dig.  tit.  3,  §  28 ;  Huberus,  Positiones  Juris,  ad  Ub.  22  Dig.  tit. 
3,  N.  25 ;  Menochius  de  Pises,  lib.  1,  qusest.  8 ;  3  Blackst.  Comm.  43,  note  (J). 
See  also  3  Rol.  603,  and  Palm.  354. 

«  Huberus,  Pral.  Jur.  Civ.  lib.  33,  tit.  3,  N.  31  ;  Voet.  ad  Pand.  lib.  33,  tit.  8, 
N.  19 ;  Alciatus  de  Frees.  Pars.  1,  N.  4. 

1  Gothof .  Not.  (3)  ad  Lib.  32  Dig.  tit.  3. 
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the  prsesumptio  juris  et  de'  jure  that  infants  under  the 
*age  of  seven  years  are  doli  incapaces  for  felo- 
L  -J  nious  purposes,'  is  probably  true  in  general, 

though  false  in  particular  instances ;  but  when,  in  order 
to  give  jurisdiction  to  the  courts  at  Westminster,  the 
law  used  to  feign  that  a  contract  which  was  really  en- 
tered into  at  sea  was  made  in  some  part  of  England,' 
the  assumption  was  avowedly  false,  and  a  fiction  in  the 
completest  sense  of  the  word. 

TIse  of — Rules  respecting. 

§  310.  Fictions  of  law,  as  justly  observed  by  Mr. 
Justice  Blackstone,'  though  they  may  startle  at  first,  will 
be  found  on  consideration  to  be  highly  beneficial  and 
useful.  Like  artificial  presumptions,  however,  they  have 
also  their  abuse ;  for  we  sometimes  find  them  introduced 
into  the  jurisprudence  of  a  country  without  adequate 
cause,  or  retained  in  it  after  their  utility  has  ceased. 
They  are  invented,  say  the  civilians,  "  ad  conciHandam 
sequitatem  cum  ratione  et  subtilitate  juris ;  "*  and  it  is  a 
well-known  maxim  of  the  common  law,  "in  fictione  juris 
semper  subsistit  sequitas;"'  in  furtherance  of  which 
principle  the  two  following  rules  have  been  laid  down. 

\st.  Must  not  prejudice  innoGent  parties. 

§  311.  First,  fictions  are  only  to  be  made  for  necessity, 
and  to  avoid  mischief,"  and,  consequently,  they  must 
never  be  allowed  to  work  prejudice  or  injury  to  an 

1 1  Hale,  p.  C.  27,  38;  4  Blackst.  Comm.  33. 

8  3  Blackst.  Comm.  107 ;  4  Inst.  134. 

8  3  Blackst.  Comm.  43. 

«  Voet.  ad  Pand.  lib.  32,  tit.  3,  N.  19. 

»  3  Blackst.  Comm.  43 ;  Co.  Litt.  150  a ;  10  Co.  40  a ;  11  Co.  51  a. 

"  3  Co.  30  a,  Butler  and  Baker's  case. 
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innocent  party : '  "  Fictio  juris  non  operatur  damnum  vel 

injuriam." "     Thus,  when  a  man  seized  in  fee  of  lands 

marries,  and  makes  a  feoffment  to  another,  who  grants  a 

rent-charge   out   of    it    to    the   feoffor   and    his    wife, 

*and  to  the  heirs  of  the  feoffor,  the  feoffor  dies,  ^  „ 

r     422  I 
and  his  wife  recovers  the  moiety  of  the  land  '-      ^"^  -" 

for  her  dower  by  custom,  she  may  distrain  but  for  half 

of  the  rent-charge ;  for  although,  by  fiction  of  law,  her 

claim  of  dower  is  above  the  rent,  yet,  if  that  fiction  were 

carried  so  far  as  to  allow  her  to  distrain  for  the  whole 

rent,  it  would  work  a  wrong  to  a  third  person,  which 

the  law  will  not  allow/     So,  although  the  vouchee  in  a 

common  recovery  was,   by  fiction   of   law,    considered 

tenant  of  the  land  so  far  as  to  enable  him  to  levy  a  fine 

to  the  demandant,  or  to  accept  a  fine  or  release  from 

him ;  still,  as  the  vouchee  had  really  nothing  in  the  land, 

a  fine  by  him  to  a  stranger,  or  a  fine  or  release  to  him 

from  a  stranger,  was  void." 

2nd.  Must  ho/ve  a  possible  subject-matter. 
§  312.  Secondly,  it  is  said  to  be  a  rule  that  the  matter 
assumed  as  true  must  be  something  physically  possible. 

>  Id.  39 ;  11  Co.  51  a  ;  13  Co.  31  a. 

'  Palm.  354.     See  also  3  Co.  36  a ;  3  Rol.  503 ;  9  Exch.  45. 

'  Co.  Litt.  150  a. 

« Id.  365  b ;  3  Co.  39  b. 

'  Huberus,  Pr»l.  Jur.  Civ.  lib.  33,  tit.  3,  N.  23 ;  Alciatus,  de  Praes.  Pars  1, 
N.  5 ;  Devot.  Inst.  Canon,  lib.  3,  tit.  9,  |  38,  not.  3,  5tb  Ed.  "  Chescun  fiction 
doit  estre  ex  re  possibUi;  ceo  ne  serra  d'impossible,  car  le  ley  imitate  nature  ;  " 
per  Doddridge,  J.,  in  Sheffeild  v.  BatoUffe,  3  Rol.  501.  The  existence  of  tMs 
rule  has  been  denied,  and  especially  by  Titius  (Jus.  Privatum,  &c.,  lib.  1,  cap.  9, 
§§  1  &  13),  who  says  of  fictions  in  general,  "  totus  iste  fictionum  apparatus, 
non  tantum  non  necessarius,  sed  inutilis  ineptusque  ; "  and  he  adduces,  as 
instances  of  feigned  impossibilities,  the  36th  Constitution  of  the  Emperor 
Leo,  entitled,  "  ut  eunuchi  adoptare  possint ; ''  and  also  the  fact,  that  a  child  in 
ventre  sa  m6re  is  susceptible  of  many  rights,  just  as  If  it  had  been  actually 
born.     In  the  latter  of  these  cases,  however,  the  fiction  involves  no  impossi- 
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"  Lex  non  intendit  aliquid  impossibile."  '  "  Lex  non  cogit 

ad   impossibilia." "      "Nulla    impossibilia    sunt   praesu- 

^  menda."  °    Thus,  says  Huberus,  *wliere  a  man 
r    423 1  '     ■/  .  .         ,         ,     ' 

L  -J  devises  Ms  property,   on  condition  tnat  tne 

devisee  shall  do  a  certain  act  witMn  a  limited  time  after 

the  death  of  the  devisor;  until  that  time  has  expired 

with  the  condition  unperformed,  the  deceased  cannot  be 

said  to  have  died  intestate ;  because  the  condition,  when 

performed,  has  a  retrospective  effect  to  the  time  of  the 

death.     But  if  the  limited  time  be  allowed  to  elapse  with 

the  condition  unperformed,  no  subsequent  performance 

of  it  can  have  relation  back  to  the  day  of  the  death ;  for 

this  would  involve  the   absurdity  of   a  man  who  had 

already  died  intestate  being  deemed  to  have  died  testate 

at  a  time  subsequent  to  his  decease.* 

Kinds  of — 1.  Affirmatwe  —  2.  Negative  —  3.    Of  rela- 
tion; to  persons;  to  things;  to  place;  to  time. 

§  313.  Fictions  of  law  are  of  three  kinds :  affirmative 
or  positive  fictions,  negative  fictions,  and  fictions  of  rela- 
tion.' Li  the  case  of  affirmative  fictions  something  is 
assumed  to  exist  which  in  reality  does  not ;  such  as  the 

bility,  its  only  operation  being  with  relation  to  time  ;  and  with  respect  to  the 
former,  it  is  clear  from  the  preamble  of  the  constitution  in  question,  that  the 
right  to  adopt  given  to  the  persons  in  the  condition  there  mentioned,  was  con- 
ferred on  them  as  an  indulgence,  without  any  reference  to  a  supposed  power 
of  procreation. 

'  12  Co.  89. 

2  Co.  Litt.  93  a,  231  b,  9  Co.  73  a;  Hob.  96. 

'  Co.  Litt.  78  b. 

«  Huberus,  Prsel.  Jur.  Civ.  lib.  22,  tit.  3,  N.  22. 

' "  Tres  constitui  solent  species.  1.  Affirmativa,  Podtwa,  seu  Inductiea, 
qua  aliquid  ponitur  seu .  inducitur,  quod  non  est.  2.  N'egativa  se\i  PHvatim, 
qua  id,  quod  revera  est,  fingitur,  ao  si  non  asset.  3.  Translativa,  qua  id, 
quod  est  in  uno,  transfertur  in  aliud."  Westenbergius,  Principia  Juris,  lib. 
22,  tit.  3,  §  29. 
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fiction  of  lease,  entry,  and  ouster,  in  actions  of  ejectment, 
previous  to  the  15  &  16  Vict.  c.  76;  the  old  fiction  tliat 
the  plaintiff  in  all  suits  on  the  law  side  of  the  Exchequer 
was  accountant  to  the  Crown ; '  and  the  ac  etiam  clause 
in  writs,  by  means  of  which  the  Court  of  Queen's  Bench 
preserved  its  jurisdiction  over  matters  of  debt  after  the 
passing  of  13  Car.  2,  c.  2,  st.  2,"  &c.  In  negative  fictions, 
on  the  contrary,  that  which  really  exists  is  treated  as  if 
it  did  not.  Thus  a  disseizee,  after  his  re-entry,  may 
maintain  trespass  for  injury  done  to  the  freehold  during 
his  disseizin,  on  the  principle  that,  so  far  as  the  disseizor 
and  his  servants  are  concerned,  the  freehold  must  be 

taken  never  to  *have  been  divested  out  of  the  ^  „ 

r    424 1 
disseizee.'     Fictions  of   relation   are    of  four  •-  -• 

kinds  :* — First,  where  the  act  of  one  person  is  taken  to 
be  the  act  of  another ;  as  where  the  act  or  possession  of 
a  servant  is  deemed  the  act  or  possession  of  his  master. 
So,  where  a  felonious  act  is  done  by  one  person  in  the 
presence  of  others  who  are  aiding  or  abetting  him,  the 
act  of  that  one  is,  in  contemplation  of  law,  the  act  of  all.' 
"Qui  per  alium  facit,  per  seipsum  facere  videtur."" 
Second,  where  an  act  done  by  or  to  one  thing  is  taken, 
by  relation,  as  done  by  or  to  another ;  as  where  the  pos- 
session of  land  is  transferred  by  livery  of  seizin,  or  a 
mortgage  of  land  is  created  by  delivery  of  the  title-deeds. 
Third,  fictions  as  to  place ;  as,  in  the  case  abeady  put, 

1  3  Blackst.  Comm.  46. 

'  Id.  287,  388. 

'  11  Co.  51  a,  Idford's  case.  See  also  Ba/rnett  y.  The  Earl  of  Guildford,  11 
Bxch.  19. 

^"Translatio  fit.  1.  A  persond  in  perspnam.  2.  Be  re  ad  rem.  3.  De  loco 
ad  locum.  4.  De  tempore  ad  t&m/pus."  Westenbergius,  Principia  Juris,  lib. 
23,  tit.  3,  §30. 

» 1  Hale,  P.  C.  437. 

«  Co.  Litt.  258  a.    See  Dig.  lib.  43,  tit.  16, 1. 1,  §  13. 
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of  a  contract  made  at  sea,  or  abroad,  being  treated  as  if 
made  in  England,  and  tlie  like.'  There  is  a  curious  in- 
stance of  tMs  kind  of  fiction  in  the  civil  law,  by  wMcli 
Roman  citizens,  wlio  were  made  prisoners  by  an  enemy, 
were  on  their  return  home  supposed  never  to  have  been 
prisoners  at  all,  and  were  entitled  to  civil  rights  as  i£ 
they  had  not  been  out  of  their  own  country."  Fourth 
(and  lastly),  fictions  as  to  time.  Thus,  where  a  feofE- 
ment  was  made  with  livery  of  seizin,  a  subsequent 
attornment  by  the  tenant  was  held  to  relate  back  to 
the  time  of  the  livery."  It  is  on  this  principle  that  the 
title  of  an  executor  or  administrator  to  the  goods  of  the 
testator  or  intestate  relates  back  to  the  time  of  his  death, 
and  does  not  take  effect  merely  from  the  probate,  or 
P^  1  S^^^*  ^^  *^®  letters  of  administration,^  *  an 
L  '  extremely  useful  fiction,  to  prevent  the  prop- 

erty of  the  deceased  being  made  away  with.  And  it  is 
a  fixed  principle  that  ratification  has  relation  back  to  the 
time  of  the  act  done, —  "  Omnis  ratihabitio  retrotrahitur 
et  mandato  sequiparatur," "  a  maxim,  which  has  been  weU 
explained  in  some  modern  cases,"  and  was  also  known  in 
the  Roman  law.'  This  kind  of  fiction  is  also  largely  to 
be  found  in  the  procedure  of  the  courts,  where  it  is  every 

'  3  Blackat.  Comm.  107. 

'  Dig.  lib.  49,  tit.  15, 1.  13,  §  6. 

■>  3  Co.  29  a. 

*  See  the  cases  on  this  subject  collected  in  Tharpe  v.  Stallwood,  5  Mann.  & 
Gr.  760;  also  Foster  v.  Batea,12  M.  &  W.  336,  Morgan  v.  Thomas,  8  Exch.  303, 
and  Barnett  v.   Tlie  JEJarl  of  Guildford,  11  Exch.  19. 

'  Co.  Litt.  180  b,  307  a,  345  a,  358  a;  9  Co.  106  a;  4  Inst.  317;  1  Wms.  Saund. 
364  b,  note  (e),  6th  Ed.;  3  B.  Moore,  619;  6  Scott,  N.  R.  896;  3  Exch.  185  and 
188;  4  Id.  790,  798;  7H.  &  N.  693. 

.«  Wilson  V.  rammore,  6  Scott,  N.  R.  894,  6  Man.  &  Gr.  336;  Bird  v.  Brown,  i 
Exch.  786;  Buronv.  Denman,  3  Exch.  167;  Secretary  of  State  in  Council  of 
India  v.  Kamaohee  Boye  Saliaba,  13  Mo.  P.  C.  0.  33. 

'  Dig.  lib.  46,  tit.  3, 1.  13,  S  4;  lib.  43,  tit.  16, 1.  1.  §  14;  lib.  3,  tit.  5.  1.  6,  ^5  9; 
Cod.  lib.  4,  tit.  38, 1.  7. 
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day's  practice  to  deliver  pleadings,  sign  judgments,  and 
do  many  other  acts,  nunc  pro  tunc' 

Mebuttahle  presumptions  of  law,  or  Proesumptiones  juris 

tantum. 

§  314.  Tte  other  kind  of  presumptions  of  law,  which, 
we  have  called  Rebuttable  presumptions,  or  Prsesump- 
tiones  juris  tantum,  has  been  thus  correctly  defined  by 
one  of  the  civilians,  "Prsesumptio  juris  dicitur,  quae  ex 
legibus  introducta  est,  ac  pro  veritate  habetur;  donee 
probatione  aut  praesumptione  contrariA  fortiore  enervata 
fuerit." "  Every  word  of  this  sentence  is  worthy  of  atten- 
tion. First,  like  the  former  class,  these  presumptions 
are  intendments  made  by  law ;  but,  unlike  them,  they 
only  hold  good  until  disproved.  Thus,  although  the 
*  law  presumes  all  bills  of  exchange  and  prom-  ^ 
issory  notes  to  have  been  given  and  indorsed  '-  ^ 

for  good  consideration,  it  is  competent  for  certain  parties 
affected  by  these  presumptions  to  falsify  them  by  evi- 
dence.' So,  the  legitimacy  of  a  child  born  during  wed- 
lock may  be  rebutted  by  proof  of  the  absence  of  the 
opportunity  for  sexual  intercourse  between  its  supposed 
parents. '  So,  while  the  law  presumes  every '  infant 
between  the  ages  of  seven  and  fourteen  to  be  incapable 
of  committing  felony,  as  being  doli  incapax,  still  a  mis- 
chievous discretion  may  be  shown ;  for,  malitia  supplet 
setatem."    And   there   are  many  instances   of  children 

'  See  further,  on  the  subject  of  fictions  generally.  Finch,  Law,  66  ;  and  on  fic- 
tions by  relation,  Butler  and  Baker's  case,  3  Co.  35  a,  and  3  Roll.  Abr.  tit. 
Relation,  and  Trespass  per  Relation. 

«  Voet.  ad  Pand.  lib.  32,  tit.  3,  N.  15.  Another  civilian,  more  ancient,  defines 
a  presumption  of  law,  "Animi  legislatoris  ad  verisimile  applicatio,  onus  pro- 
bandi  transferens."     Baldus,  in  Ruhr.  Cod.  de  Probat.  N.  8. 

3  3  Stark.  Ev.  930,3rd  Ed.;  Id.  747,  4th  Ed. ;  Byles  on  Bills,  ch.  10,  8th  Ed. 

*  See  on  this  subject,  infrd,,  sect.  2,  sub-sect.  3. 

» 1  Hale,  P.  C.  26  ;  4  Blackst.  Comm.  33 ;  13  Ass.  pi.  30. 
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under  the  age  of  fourteen  being  punished  capitally.  To 
this  class  also  belong  the  well-known  presumptions  in 
favor  of  innocence,  and  sanity,  and  against  fraud,  <fec. ; 
the  presumption  that  legal  acts  have  been  performed 
with  the  solemnities  required  by  law,  that  every  person 
discharges  the  duties  or  obligations  which  the  law  casts 
upon  him,'  &c.  The  concluding  words  of  the  definition 
of  this  species  of  presumptions  show  that  they  may  be 
rebutted  by  presumptive  as  well  as  by  direct  evidence, 
and  that  the  weaker  presumption  will  give  place  to  the 
stronger." 

[  *  4^7  ]  *  SUB-SECTION  II. 

PEESUMPTIOWS   OP   PACT,    APTD    MIXED   PEESTJMPTIONS. 

PASS. 

Presumptions  of  fact 591 

Grounds  and  sources  of 591 

Presumptions  relating  to  things 591 

persons , 592 

the  acts  and  thoughts  of  intelligent  agents,  592 

Probative  force  of  presumptive  evidence 593 

Division  of  presumptions  of  fact  into  violent,  probable,  and  light. . . .  593 

Doubtful  utility  of 695 

Division  of  presumptions  of  fact  into  slight  and  strong 596 

1.  Blight 696 

Do  not  constitute  proof,  or  shift  the  burden  of  proof 596 

Use  and  effect  of 597 

/        2.  Strong 599 

Shift  the  burden  of  proof 599 

Prima  facie  evidence 599 

Effect  of 600 

Distinguishable  from  prsesumptiones  juris  tantum 600 

Mixed  presumptions 601 

Grounds  of 601 

Artificial  presumptions  formerly  carried  too  far 603 

Legitimate  use  of  artificial  presumptions 604 

Directions  to  juries  respecting  presumptions  of  fact  and  mixed  presump- 
tions    605 

New  trials  for  disregard  by  juries  of  presumptions  of  fact  or  mixed  pre- 
sumptions   606 

'  Infra,  sect.  2,  sub-sect.  3  and  4.        ^  Infrd,  sub-sect.  8. 
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Presurrvptions  of  fact. 

§  315.  We  now  return  to  a  more  partfcular  examina- 
tion of  Prsesumptiones  tominis,  or  Presumptions  of 
fact;  in  treating  of  whicli  it  is  proposed  to  consider, 
1st.  The  grounds  or  sources  whence  they  are  derived ; 
2nd.  Their  probative  force.  We  shall  then  briefly 
explain  the  nature  of  Praesumptiones  mixtse,  or  Presump- 
tions of  mixed  law  and  fact;  and,  lastly,  show  the 
extent  to  which  the  discretion  of  Juries  in  drawing  pre- 
sumptive *  inferences  is  controlled  or  reviewed 
by  courts  of  law.  ^  -^ 

Grounds  and  sources  of —  Preswm/pUons  relating  to  things 
—  to  persons — to  the  acts  and  thoughts  of  intelligent 
agents. 

§  316.  The  grounds  or  sources  of  presumptions  of 
fact  are  obviously  innumerable  —  they  are  co-extensive 
with  the  facts,  both  physical  and  psychological,  which 
may,  under  any  circumstances  whatever,  become  evi- 
dentiary in  courts  of  justice : '  —  but,  in  a  general 
view,  such  presumptions  may  be  said  to  relate  to  things, 
persons,  and  the  acts  and  thoughts  of  intelligent  agents." 
With  respect  to  the  first  of  these,  it  is  an  established 
principle  that  conformity  with  the  ordinary  course  of 
nature  ought  always  to  be  presumed.  Thus,  the  order 
and  changes  of  the  seasons;  the  rising,  setting,  and 
course  of  the  heavenly  bodies,  and  the  known  properties  of 
matter,  give  rise  to  very  important  presumptions  relative 

'  "  Desumitur  [prsesumptio]  ex  personis,  ex  causis,  ex  loco,  ex  tempore,  ex 
qualitate,  ex  silentio,  ex  familiaritate,  ex  f ugS,  ex  negligentifi,  ex  vicinia,  ex 
obBcuritate,  ex  eventu,  ex  dignitate,  ex  setate,  ex  quantitate,  ex  amore,  ex  socie- 
tate,  &c."    Matthseus  de  Probationibus,  c.  2,  n.  1. 

2  Huberus,  Pral.  Jur.  Civ.  lib.  32,  tit.  3,  n.  17. 
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to  physical  facts,  or  things.  The  same  rule  extends  to 
persons.  Tims,  the  absence  of  those  natural  qualities, 
powers  and  faculties  which  are  incident  to  the  human 
race  in  general,  will  never  be  presumed  in  any  individual; 
such  as  the  impossibility  of  living  long  vsithout  food,  the 
power  of  procreation  within  the  usual  ages,  the  posses- 
sion of  the  reasoning  faculties,  the  common  and  ordinary 
understanding  of  man,  <fec.'  To  this  head  are  reducible 
the  presumptions  which  juries  are  sometimes  called  on 
to  make  relative  to  the  duration  of  human  life,  the  time 
of  gestation,  <fec.  Under  the  third  class,  namely,  the 
acts  and  thoughts  of  iutelligent  agents,  come,  among 
others,  all  psychological  facts  ;  and  here  most  important 
inferences  are  drawn  from  the  ordinary  conduct  of  man- 
kind, and  the  natural  feelings  or  impulses  of  human 
nature.  Thus,  no  man  *will  ever  be  presumed  ^  „ 
to  throw  away  his  property,  as,  for  instance,  by  •-  -• 

paying  money  not  due ; '  and  it  is  a  maxim,  that  every 
one  must  be  taken  to  love  his  own  offspring  more  than 
that  of  another  person,  &c.'  Many  presumptions  of  this 
kind  are  founded  on  the  customs  and  habits  of  society ; 
as,  for  instance,  that  a  man  to  whom  several  sums  of 
money  are  owing  by  another  will  call  in  the  debts  of 
longest  standing  first,  &g.*  Nor  is  this  confined  to  the 
human  race,  for  similar  presumptions  may  be  derived 
from  the  instincts  of  animals." 

•  Id. 

"  Voet.  ad  Pand.  lib.  32,  tit.  8,  n.  15;  Dig.  lib.  23,  tit.  3, 1.  25. 

3  Co.  Litt.  373  a.    See  also  2  Inst.  564. 

«  Gilb.  Ev.  157-158,  4tli  Ed.;  1  Ev.  Poth.  §  812;  Cod.  lib.  10,  tit.  23, 1.  3. 

'  Huber.  Prsel.  Jur.  Civ.  lib.  22,  tit.  3,  N.  16:  Goodeve,  Evid.  53. 
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2.  Probative  force  of  presumptive  evidence  —  Division  of 
presumptions  of  fact  into  violent,  probable,  and  light. 

§  317.  2.  The  vast  field  over  whicli  presumptive  rea- 
soning extends  must  render  ineflEectual  any  attempt  to 
reduce  into  definite  classes  the  presumptions  to  which  it 
gives  rise,  according  to  their  degree  of  probative  force. 
Some  classification,  however,  has  generally  been  deemed 
convenient,'  and  there  is  one  which,  on  the  strength  of 
certain  high  authorities,  seems  to  have  become  embodied 
into  our  law  of  evidence.  "Many  times,"  says  Sir 
Edward  Coke,"  "  Juries,  together  with  other  matter,  are 
much  induced  by  presumptions  ;  whereof  there  be  three 
sorts,  viz.,  violent,  probable,  and  light  or  temerary.  Yio- 
lentU'  proemAnptio  is  many  times  plena  probatio ;  prcesump- 
tio  probabilis  moveth  little ;  hut  prcesunvptio  levis  seu  teme- 
raria  moveth  not  at  all."  "  Prsesumptio  violenta  valet  in 
lege."°  As  an  instance  of  violenta  prsesumptio,  amount- 
ing to  plena  probatio,  Sir  Edward  Coke,*   and  in  this 

he    is    followed   *  by   several   other    eminent  ^„,„^, 

.  I     430 

authors, '    puts    the     case  of    one    being    run  ■-  -■ 

through  the  body  with  a  sword  in  a  house,  who  instantly 

dies  of  that  wound ;  and  then  another  man  is  seen  to 

come  out  of  that  house  with  a  bloody  sword,  and  no 

other  man   was   at  that  time   in  the   house.     "This," 

observes  Chief  Baron  Gilbert,"  "  is  a  violent  presumption 

'  '  A  large  number,  taken  from  the  works  of  the  earlier  civiliaug,  are  collec- 
ted by  Menochius,  de  Praes.  lib.  1,  quaest.  3. 

'  Co.  Litt.  6  b. 

2  Jenk.  Cent.  3,  Cas.  3. 

^  Co.  Litt.  6  b. 

5  3  Hawk.  P.  C.  c.  46,  s.  43;  1  Stark.  Ev.  563,  3rd  Ed. ;  Id.  843,  4th  Ed. ;  Gilb. 
Bvid.  1.57,  4th  Ed.,  &c.    See  also  note  (/),  p.  431. 

»  Gilb.  Evid.  in  loc.  cit. 

75 
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that  he  is  the  murderer ;  for  the  blood,  the  weapon,  and 
the  hasty  flight,  are  all  the  necessary  concomitants  to  such 
horrid  facts;  and  the  next  proof  to  the  sight  of  the 
fact  itself  is  the  proof  of  those  circumstances  that 
do  necessarily  attend  such  fact."  ]N^otwithstanding 
the  weight  of  authority  in  its  favor,  this  illustration  of 
violent  presumption  has  been  made  the  subject  of  much 
and  deserved  observation.  If  the  authors  just  quoted 
mean  to  say,  as  their  words  imply,  that  there  is  no  possi- 
ble mode  of  reconciling  the  above  facts  with  the  inno- 
cence of  the  man  seen  coming  out  of  the  house,  the 
proposition  is  monstrous  !  Any  of  the  following  hypothe- 
ses will  reconcile  them,  and  probably  others  might  be 
suggested.  First,  that  the  deceased,  with  the  intention 
of  committing  suicide,  plunged  the  sword  into  his  own 
body;  and  that  the  accused,  not  being  in  time  to  prevent 
him,  drew  out  the  sword,  and  so  ran  out,  through  confu- 
sion of  mind,  for  surgical  assistance."  Second,  that  the 
deceased  and  the  accused  both  wore  swords ;  that  the 
deceased,  in  a  fit  of  passion,  attacked  the  accused ;  and  that 
the  accused,  being  close  to  the  wall,  had  no  retreat,  and  had 
just  time  enough  to  draw  his  sword,  in  hope  of  keeping  oflE 
the  deceased,  who,  not  seeing  the  sword  iu  time,  ran  upon 
it  and  so  was  killed."  Third,  that  the  deceased  may  in 
fact  have  been  murdered,  and  that  the  real  murderer  may 
i-  ^  -.  *have  escaped,  leaving  a  sword  sticking  in  or 
'-  -*  lying  near  the  body,  and  the  accused  coming  in 

may  have  seized  the  sword  and  run  out  to  give  the  alarm.' 
Fourth,  that  the  sword  may  have  been  originally  used  in 
an  attack  by  the  accused  on  the  deceased,  and  wrenched 

'  3  Bentli.  Jud.Bv.  336;  Burnett's  Grim.  Law.  Scotl.  508. 
«  3  Benth.  Jud.  Ev.  336, 337. 
» Goodeve,  Evld.  33. 
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from,  and  afterward  turned  against  the  deceased  by  the 
accused,  under  danger  of  attack  on  his  life  by  pistol  or 
otherwise.'  Perhaps,  however,  Sir  Edward  Coke  and 
Chief  Baron  Gilbert  only  meant  that  the  above  facts 
would  constitute  a  sufficient  prima  facie  case  to  call  on 
the  accused  for  his  defense,  and,  in  the  absence  of  expla- 
nation by  him,  would  warrant  the  jury  in  declaring  him 
guilty/ 

Doubtful  utility  of. 

§  318.  The  utility  of  the  classification  of  presumptions 
of  fact  into  violent,  probable  and  light  is  questionable ; ' 
but  if  thought  desirable  to  retain  it,  the  following  good 
illustration  is  added  from  a  well-known  work  on  criminal 
law.  "Upon  an  indictment  for  stealing  in  a  dwelling- 
house,  if  the  defendant  were  apprehended  a  few  yards 

*from  the  outer  door,  with  the  stolen  goods  in 

•        •  r     432 1 

his  possession,  it  would  be  a  violent  presump-  L ,  -■ 

tion  of  his  having  stolen  them ;  but  if  they  were  found 

'Id. 

'  Their  language  seems  to  have  been  so  understood  by  Mouuteney,  B.,  in  the 
case  of  AnnesUy  v.  The  Ea/rl  of  Anglesea,  17  Ho.  St.  Tr.  1430.  Mr.  Starkie, 
however,  says  that  the  circumstances  wholly  and  necessarily  exclude  any  but 
one  hypothesis.  1  Stark.  Ev.  562,  3rd  Ed.;  Id.  844,  4th  Ed.  The  illustration 
given  by  Sir  Edward  Coke  of  a  violent  presumption  is  very  ancient,  and  seems 
to  have  been  a  favorite  both  among  the  early  civilians  and  the  common-law 
lawyers.  The  facta  stated  in  the  text  are  expressly  adduced  by  Bartolus,  in 
the  14th  century,  and  other  writers  of  that  and  subsequent  periods,  as  conclusive 
proof  of  murder  (Bartolus,  Comment,  in  3ndam  partem  Dig.  Novi.  de  Furtis, 
131  a,  Ed.  Lugd.  1547) ;  and  they  were  deemed,  in  our  own  law,  suificient  to 
support  a  obunterplea  to  a  wager  of  battle,  and  thus  oust  the  appellee  of  his 
right  to  invoke  the  judgment  of  heaven.  Staundf.  P.  C.  lib.  3,  c.  15,  Counter- 
pleas  al  Battaile ;  Bracton,  lib.  3,  fol.  137.  See  also  Britton.  fol.  14.  Their 
inconclusiveness,  however,  did  not  escape  the  notice  of  some  of  the  more 
enlightened  civilians,  both  before  and  since  the  time  of  Coke.  See  Boerius, 
Qusestiones,  168 ;  Voet.  ad  Pand.  lib.  33,  tit.  3,  N.  14,  &c. 

^  3  Gr.  Russ.  737.  It  is  retained  in  Devotus,  Instit.  Canon,  lib.  3,  tit.  9,  g  30, 
Paris,  1853. 
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in  his  lodgiaigs  some  time  after  the  larceny,  and  he  refused 
to  account  for  his  possession  of  them,  this,  together  with 
proof  that  they  were  actually  stolen,  would  amount,  not 
to  a  violent,  but  to  a  probable  presumption  merely ;  but, 
if  the  property  were  not  found  recently  after  the  loss,  as, 
for  instance,  not  until  sixteen  months  after,  it  would  be 
but  a  light  or  rash  presumption,  and  "  (if  it  stood  alone) 
"  entitled  to  no  weight." ' 

Division  of  presumptions  of  fact  into  slight  cmdst/rong-^ 
slight — do  not  constitute  proof  or  shift  the  burden  of 
proof. 

§  319.  A  division  of  presumptions  of  fact,  more  accurate 
in  principle  and  more  useful  in  practice,  is  obtained  by 
considering  them  with  reference  to  their  effect  on  the 
burden  of  proof,  or  onus  probandi ;  the  general  principles 
and  rules  of  which  have  been  explained  in  the  first  part 
of  the  present  book.'  Prsesumptiones  hominis,  or  pre- 
sumptions of  fact,  are  divided  into  slight  and  strong, 
according  as  they  are  or  are  not  of  sufficient  weight  to 
shift  the  burden  of  proof.'  Slight  presumptions,  although 
sufficient  to  excite  suspicion,  or  to  produce  an  impression 
in  favor  of  the  truth  of  the  facts  they  indicate,  do  not, 
when  taken  singly,  either  constitute  proof  or  shift  the 
burden  of  proof.  Thus,  stolen  property  found  in  the 
possession  of  the  supposed  criminal  a  long  time  after 
the  theft,  though  well  calculated  to  excite   suspicion 

'  Archb.  Crim.  Plead.  208, 16th  Ed. 

'  Supra,  pt.  1,  ch.  2. 

8 "  PrsBBumptio  [hominiB]  reotS  dividitur  in  leviorem  et  fortiorem.  Levior 
movet  suBpicionem,  et  judicemquodammodomclinat ;  Bed  per  se  nullum  habet 
juriB  affectum,  nee  onere  probandi  levat."  Huberus,  Prsel.  Jur.  Civ.  lib.  22, 
tit.  3,  N.  15.  See  aUo  Matth.  de  Prob.  o.  2,  NN.  1  &  5 ;  WeBtenbergius,  Prin- 
cipia  JuriB,  lib.  22,  tit.  3,  §§  26,  27. 


PEESTTMPTIVE   EVIDENCE,    PRESUMPTIONS,    ETC.         597 

against  him,  is,  when  standing  alone,  insufficient  even  to 
put  him  on  his  defense.'     So,  where  money  has  been 

stolen,  and  *money,  similar  in  amount  and  in 

•  ■  •  r     433 1 

the  nature  of  the  pieces,  is  found  in  the  posses-  •-  ' 

sion  of  another  person,  but  none  of  the  pieces  are  identi- 
fied, and  there  is  no  other  evidence  against  him."  And 
in  the  civil  law,  where  a  guardian  who  originally  had  no 
estate  of  his  own,  became  opulent  during  the  continuance 
of  his  guardianship,  this  fact,  standing  alone,  was  deemed 
iusufficient  to  raise  even  a  prim4  facie  case  of  dishonesty 
against  him;'  the  Code  justly  observing,  "nee  enim 
pauperibus  industria,  vel  augmentum  patrimonii  quod 
laboribus,  et  multis  casibus  quseritur,  interdicendum  est."  * 
To  this  class  belong  the  presumption  of  guilt,  derived  from 
foot-marks  resembling  those  of  a  particular  person  being 
found  on  the  snow  or  ground  near  the  scene  of  crime ; ' 
the  presumption  of  homicide  from  previous  quarrels,"  or 
from  the  accused  having  a  pecuniary  interest  in  the  death 
of  the  deceased.' 

ZTse  and  effect  of. 

§  820.  But  although  presumptions  of  this  kind  are  of 
no  weight  when  standing  alone,  still  they  not  only  form 
important  links  in  a  chain  of  evidence,  and  frequently 
render  complete  a  body  of  proof  which  would  otherwise 
be  imperfect,  but  the  concurrence  of  a  large  number  of 
them  may  (each  contributing  its  individual  share  of  prob- 
ability) not  only  shift  the  onus  probandi,  but  amount  to 

'  Supri,  bk.  2,  pt.  3. 

'  1  Stark.  Ev.  569,  3rd  Ed.;  Id.  854,  4tli  Ed. 

» Voet.  ad  Pand.  lib.  33,  tit.  3,  N.  14;  8  Ev.  Poth.  845. 

"Cod.  lib.  5,  tit.  51,  1.  10. 

5  Mascardus  de  Probat.  qusest.  8,  NN.  31-33 ;  B.  v.  BriUon,  1  Fost.  &  F.  854. 

« Domat,  Lois  Civiles,  Part  1,  liv.  3,  tit.  6,  Preamb. 

'  3  Benth.  Jud.  Ev.  188. 


598  SECONDARY    RULES    OF    EVIDENCE. 

proof  of  the  most  convincing  kind.'     "A  man's  having 
observed  the  ebb  and  flovsr  of  the  tide  to-day,"  observes 
an  eminent  divine/  "  affords  some  *sort  of  pre- 
L  J  sumption,  though  the  lowest  imaginable,  that 

it  may  happen  again  to-morrow ;  but  the  observation  of 
this  event  for  so  many  days,  and  months,  and  ages 
together,  as  it  has  been  observed  by  mankind^  gives  us  a 
full  assurance  that  it  will."  Convictions,  even  for  capital 
offenses,  constantly  take  place  on  this  kind  of  evidence;' 
and  the  following  good  illustration,  in  a  civil  case,  is 
given  by  Pothier  from  the  text  of  the  Eoman  law :  *  "A 
sister  was  charged  with  the  payment  of  a  sum  of  money 
to  her  brother ;  after  the  death  of  the  brother,  there  was 
a  question  whether  this  was  still  due  to  his  successor. 
Papinian  decided '  that  it  ought  to  be  presumed  that  the 
brother  had  released  it  to  his  sister,  and  he  founded  the 
presimiption  of  such  release  on  three  circumstances : 
1st.  From  the  harmony  which  subsisted  between  the 
brother  and  the  sister ;  2nd.  From  the  brother  having  lived 
a  long  time  without  demanding  it ;  3rd.  From  a  great  num- 
ber of  accounts  being  produced  which  had  passed  between 
the  brother  and  sister,  upon  their  respective  affairs,  in 
none  of  which  there  was  any  niention  of  it.  Each  of 
these  circumstances,  taken  separately,  would  only  have 
formed  a  simple  presumption,  insufficient  to  establish  that 
the  deceased  had  released  the  debt;  but  their  concur- 

'  1  Bv.  Poth.  art.  815,  816 ;  Huberus,  Pral.  Jur.  Oiv.  lib.  22,  tit.  3,  NN.  4  and 
16 ;  Id.  PoBitiones  Jur.  sec.  Pand.  lib.  22,  tit.  3,  N.  19 ;  Matth.  de  Crim.  ad  lib. 
48  Dig.  tit.  16,  c.  6 ;  Voet.  ad  Pand.  lib.  22,  tit.  3,  N.  18 ;  1  Stark.  Ev.  570,  3rd 
Ed.;  Id.  855, 4th  Ed. 

"  Butler's  Analogy  of  Religion,  Introduction. 

'  See  infrd,  sect.  3,  and  App. 

<1Et.  Poth.  art.  816. 

'"Denied"  in  Evans's  translation  of  Pothier  is  an  obvious  misprint. 
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rence  appeared  to  Papinian  to  be  sufficient  proof  of  such 
release." ' 

Strong  —  shift  the  hwrden  of  proof — prima  facie  evidence. 

§  321.  Strong  presumptions  of  fact,  on  the  contrary, 
shift  the  burden  of  proof,  even  though  the  evidence  to 
*rebut  thena  involve  the  proof  of  a  nesrative." 
The  evidentiary  fact  giving  rise  to  such  a  pre-  L  ^"^  -I 
sumption  is  said  to  be  "primd  facie  evidence  "  of  the 
principal  fact  of  which  it  is  evidentiary.  Thus,  posses- 
sion is  primA  facie  evidence  of  property  ;  and  the  recent 
possession  of  stolen  goods  is  sufficient  to  call  on  the 
accused  to  show  how  he  came  by  them,  and,  in  the  event 
of  his  not  doing  so  satisfactorily,  to  justify  the  conclu- 
sion that  he  is  the  thief  who  stole  them.'  So,  a  receipt 
for  rent  accrued  due  subsequently  to  that  sued  for,  is 
prim4  facie  evidence  that  all  rent  had  been  paid  up  to 
the  time  of  giving  the  receipt — as  it  is  unlikely  that  a 
landlord  would  not  call  in  the  debt  of  longest  standing 
first.*  And  a  beautiful  instance  of  this  species  of  pre- 
sumption is  afforded  by  the  celebrated  judgment  of 
Solomon ;  who,  with  the  view  of  ascertaining  which  of 

'  This  is  the  law  "  Procula,"  which  will  be  found  Dig.  lib.  32,  tit,  3, 1.  36. 
Sir  W.  D.  Evans,  in  his  valuable  edition  of  Pothier,  observes  on  this  passage, 
that  it  does  not  sufficiently  appear  from  the  law,  as  given  in  the  Digest,  that 
the  brother  had  lived  any  great  length  of  time,  or  that  harmony  had  existed 
between  him  and  his  sister.  He  seems,  however,  to  have  overlooked  the  phrase 
"  quamdiu  vixit,''  and  the  peoaliar  expression  "  desideratum." 

'  "  Presumptio  fortior  vocatur,  quse  determinat  judicem,  ut  credat,  rem  certo 
modo  se  habere,  non  tameu  quin  sentiat,  eam  rem  aliter  se  habere  posse 
Ideoque  ejus  hie  est  eflfectus,  quod  transferat  onus  probandi  in  adversarium, 
quo  non  probante,  pro  veritate  habetur."  Huberus,  Prsel.  Jur.  Civ.-  lib.  33, 
tit.  3,  N.  16.  See,  also,  Heinec.  ad  Pand.  Pars.  4,  §  134 ;  Matth.  de  Prob.  cap. 
3,  N.  5;  Westenbergius,  Principia  Juris,  lib.  33,  tit.  3,  §  37. 

8  See  bk.  3,  pt.  3. 

»  Gilb.  Bv.  157,  4th  Ed. 
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two  women  who  laid  claim  to  a  child  was  really  the 
mother,  gave  orders  in  their  presence,  for  the  child  to  be 
cut  in  two  and  a  part  given  to  each ;  on  which  the  true 
mother's  natural  feelings  interposed,  and  she  offered 
rather  to  abandon  her  claim  to  the  child  than  suffer  it  to 
be  put  to  death.' 

Effect  of. 

§  322.  Presumptions  of  this  nature  are  entitled   to 

great  weight,  and,  when  there  is  no  other  evidence,  are 

generally  decisive  in  civil  cases."     In  criminal,  and  more 

especially  in  capital  cases,  a  greater  degree  of  caution  is, 

^  of  course,  requisite,  and  the  technical  rules  *regu- 
r    436 1  '     M.  '  _  o 

'-  ^  lating  the   burden   of   proof   are   not   always 

strictly  adhered  to.' 

DisUnguishaUe  from  proBSumptiones  juris  tantum. 

§  323.  The  resemblance  between  inconclusive  presump- 
tions of  law  and  strong  presumptions  of  fact  cannot 
have  escaped  notice — the  effect  of  each  being  to  assume 
something  as  true  until  rebutted;  and,  indeed,  in  the 
Roman  law,  and  other  systems  where  the  decision  of 
both  law  and  fact  is  intrusted  to  a  single  judge,  the 
distinction  between  them  becomes  in  practice  almost 
imperceptible.'  But  it  must  never  be  lost  sight  of  in 
the  common  law,  where  the  functions  of  judge  and  jury 
should  always  be  kept  distinct.     Unfortunately,  how- 

'  1  Kings,  iii.  16. 

«  Huberus,  Prael.  Jur.  Civ.  lib.  23,  tit.  3,  N.  16. 

'  Huberus,  Prsl.  Jur.  Civ.  lib.  22,  tit.  3,  N.  16.  See  B.  v.  Sadfield,  27  Ho. 
St.  Tr.  1282, 1353. 

*  "  Quselibet  exempla  fortioruia,  quaa  diximus  Prsesumptionum,  quatenus 
legibus  prodita  sunt,  ad  banc  classem"  (scil.  prses.  jur.)  "  non  mal6  referuutur, 
si  hao  distinctione  plaoeat  uti."  Huberus,  Prsel.  Jur.  Civ.  lib.  23,  tit.  3,  N.  18. 
See,  also,  Qresley,  Evidence  in  Eq.  483-4,  2nd  Ed. 
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ever,  the  line  of  demarcation  between  tlie  different 
species  of  presumptions  has  not  always  been  observed 
with  tlie  requisite  precision.  We  find  the  same  pre- 
sumption spoken  of  by  judges,  sometimes  as  a  presump- 
tion of  law,  sometimes  as  a  presumption  of  fact,  sometimes 
as  a  presumption  wHch  juries  should  be  advised  to 
make,  sometimes  as  one  which  it  was  obligatory  on  them 
to  make,  &c.' 

Mixed  presumptions  —  Grounds  of. 

*  S  324.  We  now  come  to  the  consideration  ^  „ 
of    "  Mixed   presumptions  ; "    or,    as   they   are  '-  -' 

sometimes  called,  "  Presumptions  of  mixed  law  and  fact," 
and  "  Presumptions  of  fact  recognized  by  law."  These 
hold  an  intermediate  place  between  the  two  former ;  and 
consist  chiefly  of  certain  presumptive  inferences  which, 
from  their  strength,  importance,  or  frequent  occurrence, 
attract,  as  it  were,  the  observation  of  the  law  ;  and,  from 
being  constantly  recommended  by  judges  and  acted  on 
by  juries,  become,  in  time,  as  familiar  to  the  courts  as 
presumptions  of  law,  and  occupy  nearly  as  important  a 
place  in  the  administration  of  justice.  Some,  also,  have 
been  either  introduced  or  recognized  by  statute.     They 

'  Phm.  &  Am.  Ev.  460, 461;  1  PhUl.  Ev.  470, 10th  Ed.  When  such  language 
is  found  in  the  judgments  of  the  superior  courts,  it  is  not  surprising  that  the 
proceedings  of  inferior  ones  should  exhibit  even  greater  inaccuracy  and  con- 
fusion. Nothing,  for  instance,  is  more  common  than  to  hear  a  jury  told  from 
the  bench,  that  when  stolen  property  is  found  in  the  possession  of  a  party 
shortly  after  a  theft,  the  law  presumes  him  to  ie  the  thief;  —  a  direction  both 
wrong  and  mischievous, —  as  calculated  to  convey  to  the  minds  of  the  jury  the 
false  impression  that  when  the  possession  of  the  stolen  property  has  been 
traced  to  the  accused,  their  discretionary  functions  are  at  an  end.  Our  ablest 
iudges  tell  juries  in  such  cases  that  they  ought,  as  men  of  common  sense,  to 
make  the  presumption,  and  act  upon  it,  unless  it  be  rebutted,  either  by  the 
facts  as  they  appear  in  the  evidence  for  the  prosecution,  or  by  the  evidence 
or  explanation  of  the  accused. 

76 
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are,  in  truth,  a  sort  of  quasi  prsesumptiones  juris ;  and, 
like  the  strict  legal  presumptions,  may  be  divided  into 
three  classes:  1st.  Where  the  inference  is  one  which 
common  sense  would  have  made,  for  itself ;  2nd.  Where 
an  artificial  weight  is  attached  to  the  evidentiary  facts 
beyond  their  mere  natural  tendency  to  produce  belief ; 
and,  3rd.  Where,  from  motives  of  legal  policy,  juries  are 
recommended  to  draw  inferences  which  are  purely  arti- 
ficial. The  two  latter  classes  are  chiefly  found  where 
long  established  rights  are  in  danger  of  being  defeated 
by  technical  objections,  or  by  want  of  proof  of  what  has 
taken  place  a  great  while  ago  ;  in  which  cases  it  is  every 
day's  practice  for  judges  to  advise  juries  to  presume, 
without  proof,  the  most  solemn  instruments,  such  as 
charters,  grants,  and  other  public  documents,  as  likewise 
all  sorts  of  private  conveyances.' 

ArUfioial  presumptions  formerly  oa/rried  too  far  —  Legiti- 
mate use  of  arUfuyial  presumptions. 

§  325.  Artificial  presumptions  of  this  kind  require  to 
be  made  with  caution,  and  it  must  be  acknowledged  that 
the  legitimate  limits  of  the  practice  have  often  been  very 
r  *  438  1  ^^^^  overstepped."  There  are  many  cases  *on 
this  subject  in  the  books  which  cannot  now  be 
considered  as  law,  and  some  of  which  even  border  on  the 
ridiculous.  Thus,  in  an  action  on  the  game  laws,  it  was 
suggested  that  the  gun  with  which  the  defendant  fired 
was  not  charged  with  shot,  but  that  the  bird  might  have 
died  in  consequence  of  the  fright ;  and  the  jury  having 

'  Infrd,  sect.  3,  sub-eect.  5. 

•'  See  Doe  d.  Fenwiek  v.  Reed,  5  B.  &  A.  233,236-7,  per  Abbott,  C.  J. ;  Har- 
mood  V.  Oglander,  8  Ves.  106,  130,  note  {a),  per  Lord  Eldon,  C.  ;  Bay'v.WO- 
liams,  2  C.  &  J.  460,  461,  per  Bayley,  B. ;  Doe  d.  8hewen  v.  Wroot,  5  East,  183  • 
Oibson  V.  Olark,  1  Jac.  &  W.  159, 161,  note  (a). 
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given  a  verdict  for  the  defendant,  the  court  refused  a 
new  trial;'  and  in  another  case.  Lord  Ellenborough  is 
reported  to  have  cited  with  approbation  an  expression  of 
Lord  Kenyon,  that,  in  favor  of  modern  enjoyment  where 
no  documentary  evidence  existed,  he  would  presume  two 
hundred  conveyances,  if  necessary."  So,  in  Wilkinson  v. 
Payne^  which  was  an  action  on  a  promissory  note,  given 
to  the  plaintiff  by  the  defendant  in  consideration  of  his 
marrying  the  defendant's  daughter,  to  which  the  defense 
set  up  was  that  the  marriage  was  not  a  legal  one,  as  the 
parties  were  married  by  license  when  the  plaintiff  was 
under  age,  and  there  was  no  consent  of  his  parents  or 
guardians  ;  it  appeared  in  evidence  that  both  his  parents 
were  dead  when  the  marriage  was  celebrated,  and  there 
was  no  legal  guardian  ;  but  that  the  plaintiff's  mother, 
who  survived  the  father,  had,  when  on  her  death-bed, 
desired  a  friend  to  become  guardian  to  her  son,  with 
whose  approbation  the  marriage  took  place.  It  also 
appeared  that,  when  the  plaintiff  came  of  age,  his 
wife  was  lying  on  her  death-bed,  in  extremis,  and 
that  she  died  in  three  weeks  afterward;  but  that 
in  her  life-time  she  and  the  plaintiff  were  always 
treated  by  the  defendant  and  his  family  as  man  and 
wife.  Upon  these  facts,  Grose,  J.,  left  to  the  jury  to 
*  presume  a  subsequent  legal  marriage,  which  ^  .^  , 
they  did  accordingly,  and  found  a  verdict  for  "-  ^ 

the  plaintiff,  and  the  court  refused  a  new  trial.*    This 

'  Cited  by  Lord  Kenyon  in  WUMnson  v.  Payne,  4  T.  R.  468,  469. 

-  Countess  of  Dartmouth  v.  Roberts,  16  East,  334, 339. 

«  4  T.  H.  468. 

*  These  are  not  the  only  instances  which  might  be  cited.  See  the  case  of 
Powell  T.  Milbanke.  Cowp.  103  (n),  where  Lord  Mansfield  advised  a  jury  to  pre- 
sume a  grant  from  the  crown,  on  the  strength  of  enjoyment  under  two  presen- 
tations stolen  from  the  crown.    That  case  was  condemned  by  Lord  Eldon,  C, 
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case  lias  been  severely  commented  on  by  Sir  W.  D. 
Evans ; '  and,  indeed,  it  is  impossible  not  to  assent  to  the 
observation,  that  rulings  of  this  kind  afEord  a  tempta- 
tion to  juries  to  trifle  with  their  oath,  by  requiring  them 
to  find,  as  true,  facts  which  are  probably,  if  not  obviously, 
false.'  Of  late  years  more  correct  views  have  grown  up  ; 
and  in  several  modern  cases  judges  have  refused  to  direct 
certain  artificial  presumptions  to  be  made.'  Still,  when 
restrained  within  their  legitimate  limits,  presumptions  of 
this  kind  are  not  without  their  use.  To  suppose  an 
absurdity,  in  order  to  meet  the  exigency  of  a  particular 
case,  must  ever  be  fraught  with  mischief :  but  it  is  evi- 
dently different  when,  in  conformity  to  a  settled  rule  of 
practice,  juries  are  directed  to  presume  the  existence  of 
ancient  documents,  or  the  destruction  of  formal  ones  ;  or 
to  make  other  presumptions  on  subjects  necessarily 
removed  from  ordinary  comprehension,  but  which  the 
rules  of  law  require  to  be  submitted  to  and  determined 
by  them.  Both  judges  and  juries  are  frequently  com- 
pelled, in  obedience  to  the  Statutes  of  Limitations  and  the 
r*  AAA  1  ^^^'^^^  presumptions  of  *law,  to  assume,  as  true, 
■-  -'  facts  which  in  reality  are  not  so  ;  and  the  ends 

of  justice  may  render  a  similar  course  necessary  in  the 
case  of  those  mixed  presumptions  which,  although  not 
technically,    are  virtually  made  by  law.     Some  of  the 

in  Earmood  v.  Oglander,  8  Ves.  106,  130,  note  (a),  and  was  spoken  of  by  Eyre, 
C.  B.,  in  Qibson  v.  Clark,  1  Jac.  &  W.  159,  161,  note  (a),  as  "presumption  run 
mad."  See,  also,  Doe  d.  Bristowe  y.  Pegge,  1  T.  R.  758,  note ;  and  Lade  v.  Hol- 
ford,  B.  N.  P.  110. 

1  3  Ev.  Poth.  330.  See,  also,  Gresley,  Evid.  in  Eq.  485-6,  2nd  Ed. ;  and  per 
Parke,  B.,  in  Doe  d.  Lewis  v.  Dames,  2  M.  &  W.Sll. 

'  3  Stark.  Ev.  934,  3rd  Ed. ;  Id.  754,  4th  Ed. ;  3  Ev.  Potb.  331. 

'  Doe  d.  Fenwick  v.  Beed,  5  B.  &  A.  232 ;  Doe  d.  Howson  v.  Waterton,  3  Id. 
149  ;  Doe  d.  Hammond  v.  Cooke,  6  Bingh.  174 ;  Wright  v.  Smithies,  10  East, 
409  ;  B.  V.  The  Chapter  of  Exetsr,  12  A.  &  B.  513. 
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most  important  of  these  presumptions  have  in  modem 
times  been  erected  by  the  legislature  into  rules  of  law.' 

Directions  to  juries  respecting  presumptions  of  fact  and 
mixed  pi'esumptions. 

§  326.  The  terms  in  which  presumptions  of  fact  and 
mixed  presumptions  should  be  brought  under  the  con- 
sideration of  juries  by  the  court  depend  on  their  weight, 
either  natural  or  technical.  When  the  presumption  is 
one  which  the  policy  of  law  and  the  ends  of  Justice 
require  to  be  made,  such  as  the  existence  of  moduses,  and 
other  immemorial  rights,  from  uninterrupted  modem 
user,  the  Jury  should  be  told  that  they  ought  to  make 
the  presumption  unless  evidence  is  given  to  the  contrary 
—  it  should  not  be  left  to  them  as  a  matter  for  their  dis- 
cretion." And  the  same  seems  to  apply  where  the  pre- 
sumption is  one  of  much  natural  weight  and  of  frequent 
occmrence,  as  where  larceny  is  inferred  from  the  recent 
possession  of  stolen  property,  &c.  In  the  case  of  pre- 
sumptions of  a  less  stringent  nature,  however,  such  a 
direction  would  be  improper;  and  perhaps  the  best 
general  rule  is,  that  the  Jury  should  be  adoised  or 
recommended  to  make  the  presumption.'  To  lay  down 
rules  for  all  cases  would  of  course  be  impossible;  but 
the  language  of  the  courts,  expressed  in  decided  cases  in 
regard  to  particular  presumptions,  may  in  general  be 
expected    to    exercise    considerable     influence    in    the 

'  See  3  &  4  Will.  4,  c.  43,  o.  3  ;  infrd,  sect.  3,  sub-sect.  7 ;  3  &  3  Will.  4,  cc.  71 
and  100  ;  infra,  sect.  3,  sub-sect.  5. 

•'  Shephard  v.  Payne  (in  Cam.  Scac),  16  C.  B.,N.  S.  183,  135 ;  Lawrence  v. 
Hitch  (in  Cam.  Scac),  L.  Rep.,  3  Q.  B.  521 ;  Jenkins  v.  Eaney,  1  C.  M.  &  R. 
877 ;  Pilots  of  Newcastle  v.  Bradley,  3  E.  &  B.  431.  See,  hawever,  per  Lord 
Denman  in  Brune  v.  Thompson,  4  Q.  B.  543,  553. 

8  see  B.  V.  Joliffe,  3  B.  &  C.  54. 
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determination  *6f  future  cases  in  wMcIl  the  like 

r  *  441  1  •  -1 

L  -•  presumptions  may  arise. 

New  trials  for  disrega/rd  by  juries  of  presumptions  of  fact 
or  mixed  presumptions. 

§  327.  It  has  been  already  stated,"  as  a  ctaracteristic 
distinction  between  presumptions  of  law  and  presump- 
tions of  fact,  either  simple  or  mixed,  that  when  the  for- 
mer are  disregarded  by  a  jury  a  new  trial  is  granted  as 
matter  of  right,  but  that  the  disregard  of  any  of  the 
latter,  however  strong  and  obvious,  is  only  ground  for  a 
new  trial  at  the  discretion  of  the  court  in  banc'  Now, 
although  questions  of  fact  are  the  peculiar  province  of 
a  jury,  the  courts,  by  virtue  of  their  general  controlling 
power  over  every  thing  that  relates  to  the  administra- 
tion of  justice,'  will  usually  grant  a  new  trial  when  an 
important  presumption  of  fact,  or  an  important  mixed 
presumption,  has  been  disregarded  by  a  jury.  But  new 
trials  will  not  always  be  granted  when  successive  juries 
disregard  such  a  presumption;  and  the  interference  of 
the  court  in  this  respect  depends  very  much  on  circum- 
stances. As  a  general  rule,  it  may  be  stated  that  not 
more  than  one  or  two  new  trials  would  be  granted.' 
There  are,  however,  some  mixed  presumptions  which  the 
policy  of  the  law,  convenience,  and  justice,  so  strongly 
require  to  be  made  that  the  courts  will  go  farther  in 
order  to  uphold  them.     The  principal  among  these  are 

'  Pliill.  &  Am.  Ev.  461;  1  PMl.  Ev.  470,  lOth  Ed. 

'  Supra,  %  304. 

'  Phill.  &  Am.  Ev.  459 ;  1  Pliill.  Ev.  467, 10th  Ed. ;  JHikM  v.  Brown,  1  T.  R. 
167. 

*  Goodioin  v.  Qitibons,  4  Burr.  3108  ;  Burton  v.  Thompson,  3  Burr.  664. 

» Phill.  &  Am.  Ev.  459-460.  See  Foster  v.  Steele,  3  Bing.  N.  C.  893 ;  Swin- 
ntrton  v.  The  Marquis  of  Stafford,  3  Taunt.  383  ;  Foster  v.  Aller\hy,  6  Dowl.  619; 
Dames  v.  Roper,  2  Jurist,  N.  S.  167. 
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the  existence  of  prescriptive  rights  and  grants  from  long 
continued  possession,'  &c.  It  is,  however,  rather  a  strong 
proposition  *to  lay  down,  as  is  sometimes  done," 
that  the  courts  would  set  aside  verdicts  adinfini-  '-  ^  ^ 
turn  in  such  cases.  That  would  be  very  like  setting 
aside  trial  by  Jury ;  and  where  several  sets  of  men  on 
their  oaths  find  in  a  particular  way,  it  would  be  more 
reasonable  to  presume  that  they  did  not  do  so  without 
good  grounds. 
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Maxim  "  8tahitu7'  prcesumptioni  donee  probetur  in  con- 

trariumP 

§  328.  It  is  obvious,  from  what  has  been  already  said, 
that  the  maxim,  "  Stabitur  prsesumptioni  donee  probetur 
in  contrarium," '  must  be  understood  with  considerable 
limitation.  That  maxim  is  obviously  inapplicable  either 
to  irrebuttable  presumptions  {prcesumptiones  juris  et  de 
mm),  whose  very  nature  is  to  exclude  all  contrary  proof, 
or  to  those  presumptions  of  fact  which  have  been  denomi- 

'  Jenkins  v.  Harvey,  1  C.  M.  &  R.  877, 895,  per  Alderson,  B.;  GzTison  v.  Muskett, 
3  Scott,  N.  R.  419. 

'^  Gale  on  Easements,  95,  Brd  Ed.,  &c. 

'  Co.  Litt.  373  b  ;  3  Co.  48  a ;  3  Co.  73  b  ;  Hob.  397 ;  Jenk.  Cent.  1,  cas.  63  ;  3 
Bl.  C.  371. 
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nated  slight  (^proBSH/mptiones  leoiores);  and  it  is,  there- 
fore, necessarily  restricted  to  such  presumptions  of  law 
or  fact,  mixed  presumption8,and  pieces  or  *masses  p  *  , .  „  -i 
of  presumptive  evidence,  as  throw  the  burden  of  '-  -* 

proof  on  the  parties  against  whom  they  militate. 

Oonflicting  presumptions. 

§  329.  Eebuttable  presumptions  of  any  kind  may  be 
encountered  by  presumptive,  as  well  as  by  direct  evi- 
dence ; '  and  the  court  may  even  take  judicial  notice  of  a 
fact  —  such,  for  example,  as  the  increase  in  the  value  of 
money  —  for  the  purpose  of  rebutting  a  presumption 
which  would  otherwise  have  arisen  from  uninterrupted 
modern  usage."  Again,  it  not  unf requently  happens  that 
the  same  facts  may,  when  considered  in  different  points 
of  view,  form  the  bases  of  opposite  inferences;  and  in 
either  of  these  cases  it  becomes  necessary  to  determine 
the  relative  weight  due  to  the  conflicting  presumptions. 
The  relative  weight  of  conflicting  presumptions  of  law  is, 
of  course,  to  be  determined  by  the  court  or  Judge — who 
should  also  direct  the  attention  of  the  jury  to  the  bui'den 
of  proof  as  affected  by  the  pleadings,  &c.,  and  to  the 
evidence  in  each  case.  And  although  the  decision  of 
questions  of  fact  constitutes  the  peculiar  province  of  the 
jury,  they  ought,  especially  in  civil  cases,  to  be  guided 
by  those  rules  regulating  the  burden  of  proof  and  the 
weight  of  conflicting  presumptions,  which  are  recognized 
by  law,  and  have  their  origin  in  natural  equity  and  con- 

1  Brady  v.  GuUtt,  1  Dougl.  31,  39,  per  L.  Mansfield;  Jayne  v.  Price, 5  Taunt. 
326,  aas,  per  Heath,  J.;  B.  v.  Tlie  InhabUants  ofSarbome,^  A.  &  E.  540; 
Bickards  v.  Mumford,  3  Phillim.  24, 25,  per  Sir  John  NichoU  ;  Doe  d.  Harrison 
V.  Sampson,  4  C.  B.  267 ;  Simpson  v.  Dendy,  8  C.  B.  N.  S.  488 ;  Menochius  de 
Prses.  lib.  1,  quaest.  29,  30,  81 ;  Mascardus  de  Prob.  Concl.  1231. 

'  Bryant  v.  Fooi,  L.  Rep.,  2  Q.  B.  161 ;  S.  C.  (in  Cam.  Scac.)  8  Id.  497. 
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venience.  It  must  not,  however,  be  supposed  that  every 
prsesumptio  Juris  is  ex  m  Urmini  stronger  than  every 
praesumptio  hominis,  or  prsesumptio  mixta;  on  the  con- 
trary^ which  of  any  two  presumptions  ought  to  take 
precedence  must  be  determined  by  the  nature  of  each. 
The  presumption  of  innocence,  for  instance,*  is 
prsesumptio  juris ;  but  every  day's  practice  shows  •-  -I 

that  it  may  be  successfully  encountered,  by  the  presump- 
tion of  guilt  arising  from  the  recent  possession  of  stolen 
property' — which  is  at  most  only  prsesumptio  mixta. 

Rules  rejecting. 

§  330.  The  subject  of  conflicting  presumptions  seems 
almost  to  have  escaped  the  notice  of  the  writers  on 
English  law ;  but  several  rules  respecting  it  have  been 
laid  down  by  civilians.  Some  of  these  are,  perhaps, 
questionable;"  but  the  following  appear  sound  in  prin- 
ciple ;  and,  provided  they  are  understood  as  merely  rules 
for  general  guidance,  and  not  as  of  universal  obligation, 
they  are  likely  to  be  serviceable  in  practice. 

'  Supra,  bk.  2,  pt.  3. 

°  In  addition  to  those  mentioned  in  ttiis  chapter,  Menochius  gives  the  follow- 
ing (De  Praesumptionibus,  lib.  1,  quasst.  29.  See  also  Id.  De  Arbitrariis  Judi- 
cum,  lib.  2,  casus  472):  "1.  Prsesumptio  quae  a  substantia  provenit,  dicitur 
poteutior  ilia  quae  descendit  a  solemnitate.  2.  Praesumptio  judicatur  potentior 
quae  est  benignior.  3.  Praesumptio  judicatur  firmior  et  potentior  qnas  juri 
communi  inhseret,  et  ilia  debilior  quse  juri  speciali.  4.  Prsesumptio  est  validior 
et  potentior  quas  verisimilitiidini  magis  convenit.  5.  Praesumptio  quae  descendit 
S,  quasi  possessione  est  potentior  ilia,  quae  est,  quod  quaelibet  res  praesumatur 
libera.  6.  Prassumptio  est  potentior  et  firmior  quae  est  negativa,  ilia  quse  est 
affirmativa.  7.  Praesumptio  ilia  judicatur  potentior  et  firmior  quae  est  fundata 
in  ratione  naturali,  ilia  quae  est  fundata  in  ratione  civili.  8.  Firmior  et  validior 
existimatur  ilia  praesumptio  qua  absurda  et  iuasqualia  evitantur.  9.  Praesumptio 
quae  ducitur  S  facto,  est  firmior  et  potentior  ea  quae  sumitur  S.  non  facto.  10. 
Prsesumptio  quse  favet  acimse,  sicque  saluti  seternae,  potentior  et  firmior  est 
ilia  qua  dicimus  delictum  non  prsesumi. " 

77 
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Rule  I.  Special  presumptions  take  preoedence  of  general 


ones. 


§  331.    I.    Special  presumptions  take  precedence  of 
general  ones'     This  is  the   chief  rule;    and   seems   a 
brancli  of  the  more  general   principle,   "  In  toto   jure 
^  *generi  per  speciem  derogatur." '     It  rests  on 

L  J  the  obvious  principle  that,  as  all  general  infer- 

ences (except,  of  course,  such  as  are  Juris  at  de  Jure)  are 
rebuttable  by  direct  proof,  they  will  naturally  be  affected 
by  that  which  comes  nearest  to  it ;  namely,  specific  prox- 
imate facts  or  circumstances,  which  give  rise  to  special 
inferences,  negativing  the  applicability  of  the  general 
presumption  to  the  particular  case.  Thus,  although  the 
owner  in  fee  of  land  is  presumed  to  be  entitled  to  the 
minerals  found  under  it,'  the  presumption  may  be  re- 
butted by  that  arising  from  non-enjoyment  by  him,  and 
the  use  of  those  minerals  by  others.*  So,  although  the 
possession  of  land  and  the  perception  of  rent  is  prim^ 
facie  evidence  of  a  seizin  in  fee,  still,  where  the  demand- 
ant in  a  writ  of  right  claimed  under  a  remote  ancestor, 
it  was  held  that  the  presumption  was  successfully  en- 
countered by  proof  that  the  demandant  and  his  father, 
through  whom  his  title  was  traced,  had  for  a  long  time 
allowed  other  parties  to  keep  possession  of  the  land, 
when  they  themselves  lived  in  the  neighborhood  and 

'  Menochius  de  Prsesumptionibus,  lib.  1,  quaest.  29,  NN.  7  &  8  ;  Id.,  De  Arbi- 
trariis  Judicum,  lib.  3,  casus  473,  N.  14  et  seq.;  Huberus,  Prael.  Juris  Civilis, 
lib.  22,  tit.  3,  N.  17  ;  Id.,  Positiones  Juris  sec.  Pand.  lib.  32,  tit.  3,  N.  24 ;  Mas- 
cardus  de  Probationibus,  Concl.  1381,  NN.  6  &  7 ;  2  Ev.  Potbier,  332. 

«  Dig.  lib.  50,  tit.  17, 1.  80.  See  also  Sext.  Decretal,  lib.  5,  tit.  12,  de  Reg. 
Juris,  Reg.  34. 

8  Bowbotham  v.  Wikon,  8  H.  L.  0.  348. 

*  Soioe  V.  Brenton,  8  B.  &  C.  737;  Bowev.  Grenfel,'R.  &  M.  396. 
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must  have  been  aware  of  it.'  The  flowing  of  the  tide  is 
presumptive  evidence  of  a  navigable  river;"  but  the 
presumption  may  be  removed  by  proof  of  the  narrow- 
ness of  the  stream,  or  the  shallowness  of  its  channel,  or 
of  acts  of  ownership  by  private  individuals,  inconsistent 
with  a  right  of  public  navigation/  The  presumption  of 
innocence  is  a  very  general,  and  rather  favored  presump- 
tion ;  but  guilt,  as  we  see  every  day,  may  be  proved  by 
presumptive  evidence.  Where  the  publication  of  a  libel 
has  been  proved,  malice  will .  be  presumed  :*  as  it  will 
also  on  a  charge  of  murder,  *from  the  fact  of  ^  ^ 
slaying.'     So,  a  libel  sold  by  a  servant  in  the  ^  -" 

discharge  of  his  ordinary  duty  is  presumptive,  and  at 
least  since  the  6  <fe  7  Vict.  .c.  96,  s.  7,  only  presumptive, 
evidence  of  a  publication  by  the  master."  And  it  is  said 
to  have  been  a  rule  in  the  ecclesiastical  courts,  that, 
where  the  existence  of  an  adulterous  intercourse  had 
been  proved,  its  continuance  would  be  presumed  so  long 
as  the  parties  lived  under  the  same  roof.'  So,  although 
a  fine,  without  any  deed  executed  to  declare  the  uses, 
was  presumed  to  have  been  levied  to  secure  the  title  of 
the  conusor,  evidence  was  receivable  to  rebut  the  pre- 
sumption, and  to  show  that  it  was  to  vest  the  land  in 
the  conusee.'  It  is  not,  however,  every  circumstance  or 
special  inference  that  will  suffice  to  set  aside  a  general 
presumption,  either  of  law  or  fact. 

'  Jayne  v.  Prus,  5  Taunt.  336. 
'  miu  V.  Hose,  5  Taunt.  705. 

'  Id.;  B.  V.  Mmtague,  4  B.  &  C.  598 ;  Mayor  of  Lynn  v.  Turner,  Cowp.  8U. 
*  Baiixy.  Wilson,  9  B.  &  G.  643. 

«  Foster's  C.  L.  355,  390 ;  1  Hale,  P.  C.  455  ;  1  East,  P.  C.  340. 
^  B.v.  WalUr,  8  Esp.  31 ;  B.  v.  Guteli,  1  Mood.  &  M.  437. 
''Turton  v.  Turton,  3  Hagg.  N.  C.  350. 
«  Boe  V.  Popham,  1  Dougl.  25 ;  Peake's  Ev.  119,  5th  Ed. 
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Rule  2.  Presumptions  derived  from  the  course  of  natv/re 
are  stronger  than  casual  preswnvptions. 

§  332.  II.  Preemptions  derived  from  the  course  of 
naimre  are  stronger  than  casual  fresumptions^  TMs 
is  a  very  important  rule,  derived  from  tlie  constancy 
and  uniformity  observable  in  the  works  of  nature,  which 
render  it  probable  that  human  testimonies  or  particular 
circumstances  which  point  to  a  conclusion  at  variance 
with  her  laws,  are,  in  the  particular  instance,  fallacious. 
"Naturae  vis  maxima.'"  Thus,  on  an  indictment  for 
stealing  a  log  of  timber,  it  would  probably  be  consid- 
ered a  sufficient  answer  to  any  chain  of  presumptive 
evidence,  or  even  to  the  positive  testimony  of  an  alleged 
eye-witness,  to  show  that  the  log  in  question  was  so 
large  and  heavy  that  ten  of  the  strongest  men  could  not 
*move  it.'  A  charge  of  robbery  brought  by 
L  -'a  strong  person  against  a  girl  or  a  child,  or  of 

rape  brought  by  an  athletic  female  against  an  old  or 
sickly  man,  would  be  refuted  in  this  way.  So,  although 
this  likewise  rests  in  some  degree  on  principles  of  public 
policy,*  sanity  is  always  presumed,  even  when  the  accused 
is  on  his  trial  on  a  capital  charge.  °  {a)     Under  this  head 

'  Menochius  de  Prses.  lib.  1,  qusest.  29,  N.  9;  Id.  de  Arbitrariis  Judicum, 
lib.  2,  casus  473,  N.  19 ;  Mascardus  de  Probat.  qusest.  10,  N.  18 ;  and  Concl. 
1231,  NN,  17  &  18 ;  Huberus,  Priel.  Jur.-Civ.  lib.  22,  tit.  3,  N.  17;  Id.  Positi- 
ones  Juris  sec.  Pand.  lib.  22,  tit.  3,  N.  24. 

»  2  Inst.  564;  Plowd.  309. 

'  Menochius  de  Arbitrariis  Jud.  lib.  2,  casus  472,  N.  21. 

■*  Infra,  sect.  8,  sub-sect.  1. 

"  Answer  of  the  J  udges  to  the  House  of  Lords,  8  Scott,  H.  R.  595  ;  1  Car.  & 
K.  131 ;  B.  V.  Stokes,  3  Car.  &  K.  185. 

(a)  The  law  presumes  that  every  person  is  sane,  and  capable  of  distinguishing 
between  right  and  wrong,  and  therefore  competent  to  attend  to  his  own  busi- 
ness, and  morally  and  legally  responsible  for  all  his  acts.     State  D.  Starling,  6 
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come  also  those  instances  in  wHch  presumptions  drawn 
from  tlie  natural  feelings  of  tlie  human  heart  have  been 
found  to  prevail  over  others,  and,  among  the  rest,  ovei 

Jones  (N.  C),  366 ;  Newcomb  v.  State,  37  Mies.  383  ;  Aimstrong  ■».  Tinnons,  5 
Harr.  (D'el.)343;  Menkins  v.  Lightner,  18  111.283;  Com.  b.  Heath,  11  Gray 
(Mass.),  303  ;  State  v.  McCoy,  34  Mo.  531 ;  State  «.  Sewell,  3  Jones  (N.  C),  245; 
Myatt  V.  Walker,  44  111.  485  ;  People  v.  Garbutt,  17  Mich.  9 ;  Baxter  ».  Abbott, 
7  Gray  (Mass.),  where  it  is  held  that  the  legal  presumption  is  in  favor  of  the 
sanity  of  a  testator.  Com.  ■».  Heath,  11  Gray  (Mass.),  303  ;  People  v.  Coffman, 
24  Cal.  280 ;  Walters  «.  People,  33  N.  T.  147  ;  Thornton  v.  Appleton,  29  Me. 
298 ;  United  States  «.  Glue,  1  Curtis  (U.  S.  C.  C),  1  ;  Com.  i>.  Haskell,  3  Brew- 
ster (Penn.),  491.  In  Com.  v.  Eddy,  7  Gray  (Mass.),  588,  it  is  held  that  tho 
burden  of  proof  upon  the  prosecution,  so  far  as  the  prisoner's  sanity  is  con- 
cerned, is  sustained  by  the  presumption  of  sanity,  until  rebutted  by  a  pre- 
ponderance of  the  whole  evidence. 

But  when  habitual,  as  distinguished  from  mere  temporary,  insanity  is  once 
established,  its  continuance  is  presumed  until  otherwise  proved.  The  maxim 
"  once  insane,  always  insane,"  has  however  been  very  much  relaxed,  and  is 
not  applicable  to  merely  temporary  insanity.  Stewart  v.  Eedditt,  3  Md.  67 ; 
Staples  v.  Wellington,  58  Me.  453  ;  Carpenter  v.  Carpenter,  8  Bush  (Ky.),  283. 

But,  as  applied  to  habitual  insanity,  or  insanity  that  does  not  result  from  a 
special  cause,  that  is  in  no  measure  connected  with  the  person  so  as  to  be 
dependent  upon  a  particular  condition  for  its  duration,  the  maxim  has  full 
force  and  application.  Armstrong  «.  Tinnons,  3  Harr.  (Del.)  343 ;  State  o. 
Roddick,  7  Kan.  143;  Carpenter  i).  Carpenter,  ante;  Aurentz  v.  Anderson,  3 
Pittsb.  (Penn.)  310 ;  Achey  v.  Stevens,  8  Ind.  411  ;  Cook  ».  Cook,  53  Barb. 
(N.  Y.)  180 ;  Menkins  -o.  Lightner,  18  HI.  283 ;  Wray  v.  Wray,  33  Ala.  187 ; 
Thornton  v.  Appleton,  29  Me.  398 ;  People  ».  Francis,  88  Cal.  183.  But  this 
must  be  understood  as  applicable  only  in  civil  actions,  and  as  affecting  the 
civil  status  of  an  individual.  Where  a  man  is  charged  with  a  crime,  so  strong 
is  the  presumption  of  moral  accountability,  and  of  the  possession  of  suflacient 
capacity  to  distinguish  between  right  and  wrong,  that  proof  that  he  was 
insane  at  an  anterior,  or  subsequent  period  to  the  commission  of  the  crime, 
does  not  establish  the  fact  of  actual  absence  of  moral  responsibility  at  the 
time  when  the  crime  was  committed  ;  but  is  nevertheless  competent  evidence  to 
go  to  the  j  ury ,  to  be  considered  by  them  in  connection  with  other  circumstances, 
in  determining  the  question  of  sanity  at  the  moment  when  the  crime  was  com- 
mitted.    State  B.  Graviott,  33  La.  Ann.  587. 

In  Regina  «.  McNaughton,  10  Clark  &  Fin.  200,  the  defendant  was  charged 
with  murder,  and  the  fact  of  willful  homicide  having  been  fully  established, 
the  defense  of  insanity  was  set  up,  and  upon  this  defense  the  defendant  was 
acquitted.  In  consequence  of  this  verdict,  the"  House  of  Lords  proposed  cer- 
tain questions  to  the  judges.  To  the  questions  so  proposed  to  them  the  judges 
returned  full  answers,  and  among  other  things  laid  down  the  broad  rule  that 
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ttat  arising  from  possession,  as  in  the  judgment  of  Solo- 
mon already  mentioned.'  So,  where  a  parent  advances 
money  to  a  child,  it  is  supposed  to  be  by  way  of  gift  and 

'  1  Kings,  iii.  16  ;  supra,  sub-sect.  2. 

whenever  a  person  is  charged  with  homicide,  or  other  felony,  and  the  defense 
of  insanity  is  interposed,  the  judge  should  charge)  the  jury  "that  every  man 
is  presumed  to  be  sane,  and  to  possess  a  sufficient  degree  of  reason  to  be 
responsible  for  his  acts,  until  the  contrary  be  satisfactorily  established,"  and 
that  to  establish  a  defense  on  the  ground  of  insanity,  it  must  be  clearly  shown 
that,  at  the  time  of  the  committing  of  the  act  cliarged  in  tlie  indictment,  the 
party  accused  "  was  laboring  under  such  a  defect  of  reason  from  disease  of 
the  mind,  as  not  to  know  the  nature  and  quality  of  the  act  he  was  doing,  or  that 
if  he  did  know  it,  that  he  did  not  know  he  was  donig  what  was  wrong."  8  Scott 
N.  R.  595 ;  1  Gar.  &  K.  131 ;  State  ®.  Graviott,  22  La.  Ann.  587  ;  see  Regina  «. 
Stokes,  3  Car.  &K.  188.  In  Rex  v.  Oxford,  9  C.  &  P.  525,  the  respondent  was 
indicted  for  attempting  to  take  the  life  of  the  Queen,  and  the  defense  set  up 
was  insanity.  In  that  case  the  court  held  that  the  question  for  the  jury  was, 
whether  the  defendant  was  laboring  under  that  species  of  insanity  which  satis- 
fied them  that  he  was  quite  unaware  of  the  nature,  character  and  consequences 
of  the  act  he  was  committing;  Whether  his  mind  was,  in  fact,  diseased  to 
such  an  extent,  that  at  the  time  he  was  committing  the  act,  he  was  really  uncon- 
scious that  he  was  committing  a  crime,  or  that  the  act  was  criminal.  As 
before  stated,  the  presumption  is,  that  every  person  is  sane  and  fully  aware 
of  the  natural  and  probable  consequences  of  their  acts,  and  that  the  burden 
of  proving  the  contrary  is  upon  the  person  seeking  to  avoid  the  force  of  the 
presumption.  This  must  be  done  to  the  satisfaction  of  the  jury,  and  it  may 
here  be  said  that  there  are  a  variety  of  methods  by  which  the  force  of  the  pre- 
sumption may  be  overcome,  and  here  it  should  be  stated  that,  in  order  to 
establish  the  insanity  of  the  respondent  in  a  criminal  case,  it  is  not  necessary 
to  show  that  the  insane  condition  of  his  mind  existed  'before  or  continued  after 
the  crime  was  committed.  It  is  enough,  if  it  be  satisfactorily  established  that 
he  was  insane  at  the  time  when  the  act  was  done.  That  a  person  may,  by  a  cer- 
tain condition  of  things,  be  driven  to  such  sudden  frenzy,  that,  for  a  moment, 
while  under  their  control,  he  may  be  deprived  of  all  reason,  and  of  all  moral 
or  legal  accountability  for  his  acts,  is  a  fact  too  well  sustained  by  authority 
to  be  seriously  denied.  But  the  evidence  required  to  establish  this  condition 
of  the  mind  must  be  very  strong,  and  the  circumstances  conspiring  to  produce 
it  must  be  of  a  character  such  as  would  be  calculated  to  produce  undue  ex 
citemeut  of  mind  in  a  person  of  the  prisoner's  temperament. 

In  order  to  establish  the  defense  of  insanity,  the  force  of  the  preemption 
of  sanity  must  be  overcome  by  such  evidence  as  fairly  convinces  the  jury  that 
the  respondent,  at  the  time  wlien  the  act  was  done,  and  "  as  applied  to  the  act  in 
quettion,  was  entirely  deprived  of  reason  and  the  knowledge  that  he  was  doing 
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not  by  way  of  loan ; '  and  tlie  liarsli  doctrine  of  collateral 
warranty  rested,  in  some  degree,  on  a  strained  application 
of  this  principle." 

'  Dig.  lib.  10,  tit.  3,  1.  50  ;  Voet.  ad  Pand.  lib.  33,  tit.  3,  N.  15,  vers.  fln.  ;  per 
Bayley,  J.,  in  Hick  v.  Keats,  4  B.  &  C.  69,  71. 
■>  Co.  Litt.  373  a. 

wrong  in  committing  it.  See  Allison's  Principles  of  tlie  Criminal  Law  of 
Scotland,  p.  654 ;  State  «.  Gut,  13  Minn.  341 ;  People  v.  Garbutt,  17  Mich.  9. 
Defenses,  where  the  insanity  set  up  is  of  atemporary  character,  and  is  induced 
by  sudden  frenzy,  are  always  regarded  with  suspicion,  and  should  never  prevail, 
except  where  they  are  established  by  a  fair  balance  of  proof.  Regina  ®.  Stokes, 
ante.  Tracey,  J.,  in  Arnold's  Case,  How.  St.  Trials,  764,  765,  says :  "  It  is  not 
every  idle  or  frantic  humor  of  a  man,  or  something  unaccountable  in  his  actions, 
which  will  show  him  to  be  insane,  or  such  a  madman  as  to  exempt  him  from 
punishment."  The  conduct  of  the  prisoner,  nevertheless,  furnishes  the  best 
evidence,  and  it  may  be  said  the  only  evidence  from  which  the  fact  of  insanity 
can  be  established.  But  the  fact  that  men  of  bad  motives  and  criminal  pur- 
poses often  feign  insanity  as  a  cover  for  their  crimes  makes  it  highly  important 
that  all  the  facts  upon  which  the  defense  is  predicated  should  be  subjected  to 
the  closest  scrutiny,  and  weighed  with  the  nicest  care.  In  Regina  v.  Stokes,  3 
Car.  &  K.  188,  Rolfe,  B.,  charged  the  jury  that  if  they  had  any  doubt  about  the 
prisoner's  insanity,  it  would  be  their  duty  to  convict  him ;  for  every  man  is 
presumed  to  be  sane  until  proved  to  be  otherwise. ' 

In  Hadfield's  Case  (Collision  on  Lunacy,  480;  37  How.  St.  Tr.  1316),  Mr. 
Erskine,  in  defending  the  prisoner,  laid  down  the  law  (which  was  approved 
and  adopted  by  the  court  in  that  case,  and  has  been  acted  on  as  the  law  appli- 
cable to  these  defenses  in  England  ever  since)  thus :  "  The  prisoner  must  appear 
to  the  jury  to  be '  Tion  compos  mentis!  in  the  legal  acceptation  of  the  term ;  and 
that,  not  at  any  anterior  period,  which  can  have  no  bearing  upon  any  case 
whatever,  iut  at  the  moment  when  the  contract  was  entered  into  or  the  crime 
committed."  The  fact  that  a  party  has  previously  been  insane,  or  that  he  has 
beeii  insane  since  the  crime  was  committed,  does  not  of  itself  establish  the 
fact  that  he  was  insane  at  the  time  when  the  crime  was  committed;  although  it 
is  a  circumstance  which  may  be  taken  into  consideration,  but  is  not  of  itself 
sufficient  to  overcome  the  force  of  the  legal  presumption  of  sanity  and  moral 
accountability.  In  Bowler's  Case, Collision  on  Lunacy,  673,  LeBlanc,  J.,  left  it  for 
the  j  ury  to  determine '  'whether  the  prisoner,  when  he  committed  the  offense,  was 
capable  of  distinguishing  between  right  and  wrong,  or  under  the  influence  of 
any  illusion  in  respect  to  the  prosecutor,  which  rendered  his  mind  at  the  moment 
insensible  of  the  nature  of  the  act  which  he  was  about  to  commit ;  since  in 
that, case  he  would  not  be  legally  responsible  for  his  conduct."  In  that  case 
evidence  was  adduced  to  show  that  the  prisoner  had  previously  been  insane, 
and  a  commission  of  lunacy  was  produced,  dated  June  17,  1813,  with  a  finding 
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jRule  3.  Presumptions  are  fa/uored  which  give  validipy 

to  acts. 
§  333.   III.   Presumptions    are  favored   which   give 
validity  to  acts.'     The  maxim,  "  omnia  prsesumuntur  ritfe 
esse  acta,"  will  be  considered  in  its  place ;  and  it  will 

'  Huberus,  Prsel.  Jur.  Civ.  lib.  32,  tit.  3.  N.  17 ;  Id.  Positiones  Juris  sec.  Pand. 
lib.  32,  tit.  3,  N.  24 ;  Menochius  de  Prass.  lib.  1,  qusest.  29,  N.  8  ;  Id.  de  Arbitrar. 
Jud.  lib.  2,  cas.  472,  N.  2 ;  Mascardus  de  Prob.  Concl.  1231,  NN.  20  &  33. 

that  the  prisoner  had  been  insane  since  March  80.  The  keeper  of  a  lunatic 
asylum  was  also  sworn,  who  testified  that  he  had  no  doubt  of  the  prisoner's 
insanity  at  the  time  of  trial,  but  there  was  no  proof  that  he  was  insane  at  the 
time  when  the  crime  was  committed,  and  the  jury  having,  after  a  long  delibera- 
tion, found  the  respondent  guilty,  he  was  sentenced  to  death,  and  was  hanged. 
While  there  was  no  positive  evidence  in  this  case  that  the  respondent  was  in- 
sane at  the  mry  moment  when  the  crime  was  committed,  yet  it  would  seem 
that  the  jury  would  have  been  justified  in  finding,  from  the  fact  that  he  was 
insane  before  and  after  the  commission  of  the  crime,  that  the  diseased  state 
of  mind  existed  at  the  time  when  the  act  was  done.  But  such  proof,  supported 
-  by  very  slight  circumstances,  existing  at  the  time  when  the  act  was  done, 
tending  to  show  a  continuance  of  the  mental  disease,  may  be  regarded  as  suffi- 
cient to  overcome  the  presumption  of  sanity.  In  any  event,  such  a,  state  of 
things  would  furnish  just  reasons  for  executive  clemency,  and  Alderson,  B., 
in  commenting  upon  this  case,  in  Regina  v.  Oxford,  says  :  "  Bowler  was  exe- 
cuted, I  believe  ;  and  it  was  'oery  iarbarous." 

In  Lord  Ferrer's  Case,  19  How.  St.  Tr.  886,  the  respondent  was  found  guilty 
by  the  House  of  Peers,  although  a  large  number  of  witnesses  were  produced 
who  swore  that  they  believed  him  insane,  and  it  was  proven  that  several  of 
his  ancestors  had  been  tainted  with  insanity.  The  rule  adopted  in  that  case 
was,  that  it  was  not  necessary,  in  order  to  render  a  man  responsible  for  his 
acts,  to  show  that  he  was  in  the  complete  possession  of  his  reason ;  that  it 
was  sufficient  if  it  appeared  that  he  was  at  the  time  capable  of  discnminating 
between  right  and  'wrong. 

In  determining  the  question  of  sanity,  the  conduct  of  the  prisoner  before 
and  after  the  commission  of  the  crime  furnishes  the  best  evidence  upon  which 
to  base  a  correct  judgment,  and  it  is  always  competent,  when  temporary  in- 
sanity is  set  up  as  a  defense,  to  show  that  the  prisoner  has  previously  been 
insane,  or  that  insanity  has  existed  in  his  ancestors  ;  and,  although  this  evi- 
dence of  itself,  as  a  matter  of  law,  is  not  regarded  as  sufficient  to  overcome 
the  presumption  of  sanity,  yet,  sustained  by  slight  circumstances,  it  has  often 
been  regarded  by  juries  as  sufficient.  State  v.  Windsor,  5  Harr.  (Del.)  573 ; 
Baxter  v.  Abbott,  7  Gray  (Mass.),  71. 
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only  be  necessary,  at  present,  to  advert  to  some  cases  in 
whicli  tMs  presumption  has  been  held  to  override  others 
also  of  a  favored  kind,  as,  for  instance,  that  of  inno- 

In  Rex  «.  Oflford,  5  Car.  &  Payne,  168,  the  prisoner  was  indicted  for  the 
murder  of  one  Ohisnall  by  shooting  him  with  a  gun.  The  defense  set  up  was 
insanity.  It  appeared  that  the  prisoner  labored  under  a  notion  that  the  in- 
habitants of  Hadleigh,  and  particularly  the  murdered  man,  were  continually  issu- 
ing warrants  against  him,  with  the  intent  to  deprive  him  of  his  liberty  and  life. 
That  he  would  frequently,  under  the  same  notion,  abuse  persons  whom  he  met 
in  the  street,  and  with  whom  he  never  had  any  acquaintance  or  dealings  what- 
ever. In  his  pocket  a  paper  was  found,  headed, "  List  of  Hadleiglx  conspirators 
against  my  life."  It  contained  a  list  of  some  forty  or  fifty  names,  and  among 
them  the  name  of  the  deceased  and  his  family.  There  was  also  found,  among 
his  papers,  an  old  summons  about  a  note,  at  the  foot  of  which  he  had  written, 
"This  is  the  beginning  of  an  attempt  upon  my  life."  Several  medical  wit- 
nesses swore  that,  from  what  they  had  heard,  they  believed  that  the  prisonei 
was  a  monomaniac,  and  that  he  committed  the  offense  while  laboring  under 
that  disorder,  and  might  not  be  aware  that,  in  firing  his  gun,  it  involved  the 
crime  of  murder. 

Lord  Lyudhurst,  C.  B.,  charged  the  jury  that  they  must  be  satisfied,  before 
they  could  acquit  the  prisoner  on  the  ground  of  insanity,  that  he  did  not  know, 
when  he  committed  the  act,  what  the  effect  of  it,  if  fatal,  would  be,  with 
reference  to  the  crime  of  murder.  That  the  question  for  them  to  determine 
was,  did  he  know  that  he  was  committing  an  offense  against  the  laws  of  God 
and  nature.  He  also  referred  to  the  charge  of  the  court  in  Billingham's  Case, 
ColHsiou  on  Lunacy,  630,  and  adopted  its  doctrine,  that  when  one  sought  to 
excuse  himself  from  the  penalties  of  an  act  upon  the  ground  of  insanity,  he 
must  show  beyond  a  reasonable  doubt  that,  at  the  time  he  committed  the  act, 
he  did  not  consider  that  murder  was  a  crime  against  the  laws  of  God  and 
nature.  The  respondent  was  acquitted.  The  rule  announced  in  this  case  has 
been  quite  extensively  adopted,  but  the  tendency  of  courts  now  is  toward  a 
rule  much  more  humane,  and  consistent  with  the  enlightenment  of  the  age  in 
which  we  live.  The  later  and  better  class  of  cases  seem  to  hold  that  it  is  only 
incumbent  upon  a  party  setting  up  insanity  as  a  defense  against  a  criminal 
charge  to  fairly  satisfy  the  jury  that,  at  the  time  when  the  act  was  committed, 
he  was  laboring  under  such  a  degree  of  insanity  as  to  destroy  his  moral  ac- 
countability. This  need  not  be  done  by  such  proof  as  leaves  no  reasov,able 
doubt  upon  the  question,  but  by  such  proof  as  fairly  satisfies  a  jury  thai  such 
a  mental  condition  existed  in  the  prisoner.  It  is  not  essential  that  insanity 
should  be  proved  beyond  a  reasonable  doubt,  but  when  the  evidence  upon 
that  point  leaves  the  jury  with  the  impression  that  there  is  a  fair  prepon- 
derance of  proof  against  the  sanity  of  the  prisoner,  and  they  "most  think" 
that  he  was  insane  at  the  time  when  the  act  charged  against  him  was  committed, 

78 
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cence.  On  an  indictment  for  the  murder  of  a  consta- 
ble, the  fact  of  the  deceased  having  publicly  acted  as 
constable  is  sufficient  prim4  facie  proof  of  his  having 

or  if  they  have  a  reasonable  doubt  as  to  his  sanity,  that  they  should  acquit,  and 
so  vice  versa.  Indeed,  I  think  that  this  is  the  fair  and  legitimate  doctrine  of 
many  of  the  later  cases. 

In  State  «.  Sewell,  3  Jones  (N.  C),  345,  where  the  respondent  was  indicted 
for  murder,  and  set  up  insanity  resulting  from  delirium  tremens  in  defense,  the 
court  left  it  for  the  jury  to  find  whether,  at  the  time  when  the  act  was  com- 
mitted, he  was  under  the  influence  of  the  delirium  to  such  an  extent  as  satisfied 
them  that  he  was  not  aware  of  the  nature  and  consequences  of  his  acts.  The 
burden  of  establishing  the  requisite  mental  alienation  to  excuse  a  crime  is 
upon  the  person  setting  it  up,  but  it  is  enough  if  the  proof  is  of  such  a  charac- 
ter as. creates  a  reasonable  doubt  in  the  minds  of  the  jury  upon  the  question  of 
the  prisoner's  sanity,  at  the  time  when  the  act  was  committed,  and  if  so,  it  is 
their  duty  to  acquit.  Graham  v.  Com.,  16  B.  Monr.  (Ky.)  587;  People  v.  McCann, 
16  N.  T.  58 ;  Com.  v.  Kogers,  7  Meto.  (Mass.)  500 ;  Lilly  v.  Waggner,  37  111.  397 ; 
Snow  V.  Benton,  38  id.  306;  People  «.  Cole,  7  Abb.  (N.  S.)  Pr.  N.  Y.  331; 
People  V.  McFarland,  8  id.  57;  State  o.  Klinger,  43  Mo.  127;  People  «. 
Farrell,  31  Cal.  576 ;  McAllister  v.  State,  17  Ala.  434 ;  Com.  v.  Eddy,  7  Gray 
(Mass.),  583.  In  Hopp  v.  The  People,  31  111.  385,  the  court  held  that  the  re- 
spondent, setting  up  insanity  as  a  defense,  need  not  establish  it  by  a  prepon- 
derance of  evidence,  but  that,  if  there  was  a  reasonable  doubt  of  his  sanity,  the 
jury  must  acquit.  People  v.  Eobinsou,  1  Parker's  Cr.  Rep.  (N.  Y.)  649  ;  State 
V.  Starling,  6  Jones  (N.  C),  366 ;  Walters  v.  The  People,  33  N.  Y.  147 ;  Smith  v. 
Com.,  1  Duvall  (Ky.),  334;  State  «.  Spencer,  1  N.  J.  196;  Leffner  v.  State,  10 
Ohio  St.  598 ;  Fisher  v.  The  People,  38  111.  383 ;  McKenzie  v.  State,  43  Ga.  384 ; 
State  V.  Fetter,  32  Iowa,  49  ;  People  v.  Montgomery,  13  Abb.  (N.  S.)  Pr.  N.  Y. 
207  ;  Dove  v.  State,  3  Heisk.  (Tenn.)  348 ;  Bonfanti  v.  State,  2  Minn.  123 ;  Stevens 
V.  State,  31  Ind.  485  ;  State  v.  Lawrence,  57  Me.  574 ;  Bradley  v.  State,  31  Ind. 
493.  But  a  mere  doubt  is  not  sufBcient.  There  must  be  a  reasonable  doubt  of 
the  prisoner's  sanity.  By  a  reasonable  doubt  is  meant  that  fair,  rational  diflS- 
culty  that  the  mind  experiences  when  it  has  no  settled  or  definite  conviction 
as  to  where  the  truth  of  a  matter  lies,  and  which  baffles  all  attempts  to  reach 
a  satisfactory  conclusion.  Com.  ■».  Gary,  3  Brewster  (Peun.),  404 ;  Boswell  v. 
Com.,  20  Gratt.  (Va.)  860;  State  v.  Huting,  31  Mo.  464  ;  State  v.  Cluer,  5  Nev. 
183 ;  Kriel  v.  Com.,  5  Bush  (Ky.),  302. 

That  this  rule  is  reasonable,  and  adapted  to  the  enlightenment  and  Chris- 
tianity of  the  age,  is  apparent.  The  presumption  of  sanity  is  a  mere  presump 
tion,  and  not  conclusive,  and  there  can  be  no  good  reason  given  why,  when 
from  the  proof  a  fair  doubt  is  raised  as  to  the  correctness  of  the  presumption, 
the'  prisoner  should  not  have  the  benefit  of  the  doubt,  particularly  when  his 
life  depends  upon  the  verdict.  In  Chase  v.  The  People,  40  111.  353,  the  court  held 
that,  while  the  prosecution  are  not  bound  to  establish  the  prisoner's  sanity  in 
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*been  such,  without    producing  his  appoint-     ^ 
ment.'     And  on  an  indictment  for  perjury  in  ■-  -' 

taking  a  false  oath  before  a  surrogate,  it  is  sufficient, 

'  iJ.  V.  Oordon,  1  Leach,  C.  L.  515. 

the  first  instance,  yet,  if  the  proof  subsequently  raises  a  doubt  as  to  his  sanity, 
he  is  to  have  the  benefit  of  that  doubt.  And  why  not  ?  In  order  to  convict  of  a 
crime,  the  proof  must  satisfy  the  jury  beyond  a  reasonable  doubt  that  the 
respondent  is  guilty.  It  is  true  that  on  the  one  hand  the  law  presumes  the 
prisoner  sane  ;  so  on  the  other  does  it  presume  him  to  be  innocent  until  he  is 
proved  to  be  guilty.  Now,  when  insanity  is  set  up  as  a  defense,  and  the  proof 
is  such  as  to  raise  a  doubt  of  his  sanity  in  the  minds  of  the  jury,  why  is  he 
not  entitled  to  the  full  benefit  of  that  doubt  as  well  as  upon  any  other  point  1 
People  v.  Cole,  ante ;  People  b.  McFarland,  ante ;  People  d.  McCann,  ante ; 
State  «.  Klinger,  ante. 

The  fact  that  insanity  results  from  dissipation,  or  any  other  misconduct  of 
the  prisoner,  is  of  no  account.  The  simple  question  is,  whether,  at  the  time 
when  the  act  was  committed,  the  respondent  was  laboring  under  such  a  degree 
of  mental  alienation  as  not  to  be  aware  of  the  nature  or  consequences  of  his 
act,  or  as  to  be  morally  responsible  therefor.  If  so,  the  cause  of  his  insanity  can- 
not deprive  him  of'  the  benefit  of  the  defense.  United  States  v.  Glue,  1  Curtis 
(U.  S.  C.  C),  1 ;  Real  v.  The  People,  43  N.  T.  270 ;  Com.  ■».  French,  Thacher's  Cr. 
Cases,  163 ;  State  ».  Dillahunt,  3  Harr.  (Del.)  551 ;  People  ■».  Kleim,  1  Edmonds' 
Sel.  Ca.  (N.  T.)  13  ;  People  «.  Devine,  id.  594 ;  People  ®.  Hobson,  17  Cal.  434 
Fonts  0.  State,  4  Greene  (Iowa),  500.  This  doctrine  is  well  sustained  and  illus- 
trated in  Bliss  «.  R.  R.  Co.,  24  Vt.  424;  State  «.  Windsor,  5  Harr.  (Del.)  512 
People  B.  Cofifman,  34  Cal.  330 ;  Hopps  «.  The  People,  31  Dl.  385 ;  Bovand  -o. 
State,  30  Miss.  600 ;  Muconnchay  ■».  State,  5  Ohio  St.  77 ;  People  v.  Sprague, 
2  Parker's  Cr.  Rep.  (N.  Y.)  43 ;  United  States  «.  Shultz,  6  McLean  (U.  S.),  121 
Com.  ■».  Hosier,  4'Barr.  (Penn.)  264;  Willis  d.  The  People,  83  N.  Y.  715;  State 
B.  Brandon,  8  Jones  (N.  C),  463 ;  Bradley  ».  State,  31  Ind.  493 ;  Smith  v.  Com., 
1  Duvall  (Ky.),  324 ;  State  v.  Spencer,  1  N.  J.  196.  But  mere  intoxication  is 
never  a  defense  against  an  indictment  for  a  crime.  People  v.  Robinson,  1 
Parker's  Cr.  Rep.  (N.  Y.)  649 ;  United  States  «.  Glue,  1  Curtis  (U.  S.),  1.  Yet, 
when  it  so  far  affects  the  mind  as  to  overcome  the  presumption  of  preconceived 
malice  or  intention,  it  may  be  operative  to  reduce  the  character  of  the  crime. 
Kriel  v.  Com.,  5  Bush  (Ky.),  353 ;  Roberts  v.  People,  19  Mich.  401 ;  Real  «.  The 
People,  43  N.  Y.  270 ;  People  «.  Williams,  43  Oal.  344.  But  contra,  see  Friery 
V.  The  People,  3  Keyes  (N.  Y.),  434  ;  Com.  v.  Hart,  3  Brewster  (Penn.),  546. 

The  question  as  to  whether  the  prisoner  was  in  a  mental  condition  to  dis- 
tinguish between  right  and  wrong  is  to  be  confined  to  the  particular  offense 
with  which  he  is  charged,  although  general  evidence  is  admissible  as  bearing 
upon  the  question.  People  «.  Kleim,  ante ;  People  ®.  Cole,  ante ;  State  « 
Shipper,  10  Minn.  333. 


620  SECOWDAET   EULES   OF   EVIDENCE, 

prim4  facie,  to  prove  that  the  party  administering  tlie 
oath  acted  as  surrogate/  &c. 

Rule  4.  The  presumption  of  innocence  is  favored  in  law. 

§  334.  IV.  IJie  presumvption  of  innocence  is  favored  in 
law."  This  is  a  well-known  rule,  and  runs  through  the 
whole  criminal  law ;  but  it  likewise  holds  in  civil  pro- 
ceedings. In  JR.  V.  The  Inhabitants  of  Twyning,'  which 
is  certainly  one  of  the  leading  authorities  on  the  subject 
of  conflicting  presumptions,  it  appeared,  by  a  case  sent 
up  from  the  sessions,  that  about  seven  years. before  that 
time,  a  female  pauper  intermarried  with  Richard  Winter, 
with  whom  she  lived  a'  few  months,  when  he  enlisted  as 
a  soldier,  went  abroad  on  foreign  service,  and  was  never 
afterward  heard  of.  In  little  more  than  twelve  months 
after  his  departure  she  married  Francis  Bums.  On  this 
evidence  the  Court  of  Queen's  Bench,  consisting,of  Bay- 
ley  and  Best,  JJ.,  held  that  the  issue  of  the  second  mar- 
riage ought  to  be  presumed  legitimate  ;  and  the  former 
Judge  observes,  pp.  388-9  :  "  This  is  a  case  of  conflicting 

'  R.  V.  VereUt,  3  Camp.  433. 

"  Huberus,  Prsel.  Jur.  Civ.  lib.  33,  tit.  8,  N.  17  ;  Id.  Positionea  Juris  sec.  Pand. 
lib.  23,  tit.  3,  N.  34;  MenocHus  de  Prses.  lib.  1,  qufest.  39,  N.  11 ;  Id.deArbitr. 
Jud.  lib.  3,  cas.  473,  N.  35  ;  Mascard.  de  Prob.  Concl.  1331,  NN.  9,  30,  &c.  ;  B. 
V.  The  InhdbitanU  of  Twyning,  3  B.  &  Aid.  386;  Middleton  v.  Earned,  4 
Exch.  241. 
■  »  3  B.  &  Aid.  386. 

UncontroUable  frenzy  does  not  amount  to  a  legal  excuse  for  a  crime  done 
under  its  influence,  unless  it  be  the  frenzy  of  madness  and  mental  alienation, 
which,  for  the  time  being,  renders  him  mentally  unconscious  of  the  nature 
and  consequences  of  his  acts.  The  People  v.  Oole,  7  Abb.  (N.  S.)  Pr.  N.  Y. 
831 ;  The  People  v.  McFarland,  8  id.  517. 

Where  it  is  shown  that  the  prisoner  Was  sane  just  before  and  just  after  the 
crime  was  committed,  the  presumption  is  that  he  was  sane  when  the  act  was 
committed.  Com.  i).  Lynch,  3  Pittsb.  (Penn.)  13 ;  Hadfield's  Case,  37  How.  St. 
Tr.  316. 
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presumptions,  and  the  question  is,  which  is  to  prevail  ? 
The  law  presumes  the  continuation  of  life,  but  it  also  pre- 
sumes against  the  commission  of  crimes,  and  that  even  in 
civil  cases,  until  the  contrary  be  proved.  *  *  *  The  facts 
of  this  case  are,  that  there  is  a  marriage  of  the  pauper 
with  Francis  Burns,  which  is  prim4  facie  valid;  but 
the  year  before  that  took  place,   she  was  the  wife  of 

*Richard  Winter,  and  if  he  was  alive  at  the 

■  r    449  1 

time  of  the  second  marriage,  it  was  illegal,  aad  '-  -^ 

she  was  guilty  of  bigamy.  But  are  we  to  presume  that 
Winter  was  then  alive  ?  If  the  pauper  had  been  indicted 
for  bigamy,  it  would  clearly  not  be  sufficient.  In  that 
case  Winter  must  have  been  proved  to  have  been  alive 
at  the  time  of  the  second  marriage.  It  is  contended 
that  his  death  ought  to  have  been  proved;  but  the 
answer  is,  that  the  presumption  of  law  is,  that  he  was 
not  alive  when  the  consequence  of  his  being  so  is,  that 
another  person  has  committed  a  criminal  act.  I  think, 
therefore,  that  the  sessions  decided  right  in  holding  the 
second  marriage  to  have  been  valid,  unless  proof  had 
been  given  that  the  first  husband  was  alive  at  the  time." 
This  language  goes  much  farther  than  was  necessary  for 
the  decision  of  the  actual  case  before  the  court,  and  cer- 
tainly cannot  be  supported  to  its  full  extent,  as  appears 
from  the  subsequent  case  of  i?.  v.  The  Inhabitants  of 
Harhorne.''  ■  There,  in  order  to  support  an  order  for  the 
removal  of  a  female  pauper  of  the  name  of  Ann  Smith, 
it  was  proved  that  on  the  11th  of  April,  1831,  she  had 
been  married  to  one  Henry  Smith,  who  had  since  de- 
serted her ;  in  answer  to  which  it  was  shown  that  he 
had  been  previously  married  in  October,  1821,  to  another 
female,  with  whom  he  lived  until  1825,  when  he  left 

'  2  A.  &  B.  540. 
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her ;  that  several  letters  had  since  been  received  from 
her  from  Van  Dieman's  Land,  one  of  which  was  pro- 
duced, bearing  date .  twenty-five  days  previous  to  the 
second  marriage.  The  sessions,  on  this  evidence,  pre- 
sumed the  first  wife  to  be  living  at  the  time  of  the  second 
marriage,  and  quashed  the  order.  On  the  case  coming 
on  for  argument  before  the  Court  of  Queen's  Bench, 
several  cases  were  cited,  and  B.  v.  Twyning  was  relied 
on  as  an  a»thority  to  show  that  the  party  asserting  the 
life  of  the  first  wife,  and  thereby  the  criminality  of  the 
husband,  was  bound  to  show  the  continuance  of  the 
*life  up  to  the  very  moment  of  the  second 
L  ^^^  J  marriage ;  and  that  the  court  was  precluded 
from  inferring  the  life's  continuance  until  the  marriage, 
by  the  strict  rule  of  legal  presumption  laid  down  in  that 
case.  The  court,  however,  consisting  of  Lord  Denman, 
C.  J.,  Littledale  and  Williams,  JJ.,  held  that  the  con- 
clusion drawn  by  the  sessions  from  the  evidence  was 
proper.  Lord  Denman,  in  the  course  of  his  judgment, 
expresses  himself  as  follows:  "The  only  circumstance, 
raising  any  doubt  in  my  mind,  is  the  doctrine  laid  down 
by  Bayley,  J.,  in  R.  v.  Tioyning.  But  in  that,  case,  the 
sessions  found  that  the  plaintifE  was  dead;  and  this 
court  merely  decided  that  the  case  raised  no  presump- 
tion upon  which  the  finding  of  the  sessions  could  be 
disturbed.  The  two  learned  Judges,  Bayley,  J.,  and 
Best,  J.,  certainly  appear  to  have  decided  the  case 
upon  more  general  grounds ;  the  principle,  however,  on 
which  they  seem  to  have  proceeded,  was  not  necessary 
to  that  decision.  I  must  take  this  opportunity  of 
saying,  that  nothing  can  be  more  absurd  than  the 
notion  that  there  is  to  be  any  rigid  presumption  of  law 
on  such  questions  of  fact  without  reference  to  accom- 
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panying  circumstances,  such,  for  instance,  as  the  age  or 
health  of  the  party.  There  can  be  no  such  strict  pre- 
sumption of  law.  *  *  *  *  I  am  aware  that 
Bayley,  J.,  founds  his  decision  on  the  ground  of  con- 
trary presumptions ;  but  I  think  that  the  only  questions 
in  such  cases  are,  what  evidence  is  admissible,  and  what 
inference  may  fairly  be  drawn  from  it.  It  may  be  said, 
suppose  a  party  were  shown  to  be  alive  within  a  few  hours 
of  the  second  marriage,  is  there  no  presumption  then  ? 
The  presumption  of  innocence  cannot  shut  out  such  a 
presumption  as  that  supposed.  I  think  no  one,  under 
such  circumstances,  could  presume  that  the  party  was  not 
alive  at  the  time  of  the  second  marriage."  Judgments 
to  a  similar  effect  were  given  by  the  other  members  of 
the  court.     There  is  no  conflict  whatever  between  the 

*  decisions  in  the  cases  of  R.  v.  The  Inhabit-  ^  „  ,  ^ ,  ., 

451 
ants  of  Twyning,  and  R.  v.  The  Inhabitants  of  ^  -^ 

Harborne,  nor  does  the  principle  involved  in  either  of 
them  present  any  real  difficulty.  The  presumption  of 
innocence  is  a  prsesumptio  Juris,  and  as  such  good  until 
disproved.  R.  v.  Twyning  decides  that  the  presump- 
tion of  fact  of  the  continuance  of  life,  derived  from  the 
first  husband's  having  been  shown  to  be  alive  about  a 
year  previous  to  the  second  marriage,  ought  not  to  out- 
weigh the  former  presumption  in  the  estimation  of  the 
sessions  or  a  jury ;  while  R.  v.  Harborne  determines,  that 
if  the  period  be  reduced  from  twelve  months  to  twenty- 
five  days  it  would  be  otherwise,  and  that  the  sessions  or 
a  jury  might,  in  their  discretion,  presume  the  first  hus- 
band to  be  still  living.  This  view  of  these  cases  is  con- 
firmed by  the  judgment  of  the  House  of  Lords,  in  the 
subsequent  case  of  La/psley  v.  Grierson.^ 

'  Ho.  Lo.  Cas.  498. 


INDEX. 


[Befers  to  marginal  paging.] 


Abduction, 
the  female  a  competent  witness  in 
cases  of,  though  married  to  the 
accused,  347. 

Absence, 

presumption  of  death  from,  533. 
Abstracts, 

secondary  evidence,  594. 
Abuses, 
of  judicial  evidence,  83. 
of  artificial  presumptions,  49,  437. 
of  the  principle  of   incompetency, 
75,  190. 
Accident, 

an  infirmative  hypothesis  affecting 
real  evidence,  384. 
Accomplices, 

evidence  of,  admissible,  301,  840. 
Accused  Persons, 
presumed  innocent,  460. 
jury  may  act  on  statements  made 

by,  in  their  defense,  661. 
must  not  be   subjected  to  judicial 
interrogation,  700. 
Acquiescence  of  Owner  oi'  Inher- 
itance, 
possession  with,  necessary  to  raise 

presumption  of  right,  490. 
proof  of,  491. 
Act  of  Parliament, 
may  be  presumed  in  favor  of  pos- 
session, 507. 
Acta,  Res  inter  alios, 
rule   as  to ;  antiquity  of,  149,  150, 

n.  (*). 
meaning  of,  640. 
illustrations  of,  643. 
exceptions  to,  644. 
Acting  in  Public  Capacity, 

presumption  from,  447,  469,  633. 
Acts, 
presumptions  in  support  of,  468. 

favored,  447. 
ambiguous,    construed    to    have    a 
lawful  meaning,  461. 


Addresses, 

of  parties  or  their  counsel  at  trials, 
how  regulated,  788. 
Adjective  Law, 
judicial  evidence  a  branch  of,  97. 
comes  to  perfection  later  than  sub- 
stantive law,  162. 
Adjournment, 

of  trial,  811. 
Administrator, 
title  of,  relates  back  to  death  of 
deceased,  434. 
Admiralty  Court, 
introduction  of  viva  voce  evidence 

into,  143. 
judgments    in  rem  in,    effect    of, 
737. 
Admissibility  of  Evidence, 
distinction  between,  and  weight  of, 

101-103. 
matter  of  law,  ib. 

to  be  decided  by  the  court,  103, 
105. 
general  rule  respecting  —  the  best 
evidence  must  be  given,  101,  114, 
399. 
See  Best  Evidence. 
Admission, 
of   formal   documents  before  trial, 
782. 
Admissions, 
by  parties  to  a  suit, 

whole   of,  must    be    taken   to- 
gether, 660. 
effect  of,  662-668. 
Admittance, 
to  copyhold,  presumed  in  favor  of 
possession,  508. 
Ad  quod  Damnum, 
writ  of,  presumed  in  favor  of  pos- 
session, 507. 
Adultery, 

continuance  of,  when  presumed,  446 

518. 
proof  of,  555. 
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Adultery — Continued. 

hastiand.   and    wife    competent 
witnesses  in  proceedings  in- 
stituted in  consequence    of, 
353. 
in  the  canon  law  not  provable 

by  confession  alone,  556. 
aliter  in  Divorce  Court,  708. 
Advbbsb  Witness, 

wbo  is,  within  17  &  18  Vict.  o.  125, 
ss.  23..  103,  811. 
Advocate,      "• 

a  competent  witness,  260-368. 
Affibmation, 
in  lieu  of  oath,  when  allowed,  235- 
338. 
AFirrRMATrvB, 

facts,  the  only  real  ones,  13 
of    facts    or   propositions,  onus    of 
proving    lies   on  the    party  who 
asserts,  365,  369. 
See  Bdeden  op  Proof. 
evidence  better  than  negative,  370. 
Agent, 
admissions  by,  671. 
cannot  delegate  his  authority,  671. 
communications  to,  when  privileged 
from  disclosure,  724. 
Alibi, 

when  true,  the  most  complete  of  all 

defenses,  461. 
a  favorite  defense  with  guilty  per- 
sons, 824. 
means  of  detecting  when  fabricated, 
824. 
Allbgans  suam  turpitudinem  (ok 
stnjM  crimen)  non  est  atjdibn- 

DUS, 

a  maxim  of  the  civil  law,  683. 
but  not  of  the  common  law,  683. 
Almanac, 

may  be  referred  to  as  evidence,  353. 
Alterations, 

in  documents,  effect  of,  319. 
Ambiguity, 
latent  and  patent  ambiguities,  differ- 
ence between,  813. 
evidence  to   explain,   when    admis- 
sible, 312. 
distinguished  from  unintelligibility 

and  inaccuracy,  315. 
avoids  judgments,  735. 
verdicts,-736. 
awards,  736. 

Ambiguous  Instruments  and  Acts, 
construed  to  have  a  lawful  meaning, 
461. 


Amendment  of  Variances, 

statutes  authorizing,  in  civil  cases, 
390-395. 
in  criminal  cases,  396. 

death    of    remote,    without     issue, 
when  presumed,  509. 
Ancient  Documents, 

comparison  of  handwriting,  in  cases 

of,  333. 
admissible  to  prove  matters  of  pub- 
lic and  general  interest,  630. 
Ancient  Possession, 

provable  by  derivative  evidence,  633. 
Animals,  instincts  and  habits  of, 

presumptions  from,  439. 
Antecedent   conduct  or  position 
of  accused, 
presumption  of  guilt  from,  570,  571- 
577. 
Ante  litem  Motam, 
meaning  of,  631. 

declarations  not   admissible    unless 
made,  631. 

Appeal, 

against  decision,  on  motion  for  new 
trial,  818. 
Appeal,  Criminal, 

court  of,  815. 
Appointment  of  Public  Officers, 

acting  in  public  capacity,  evidence 
of,  447,  469,  623. 
Appointments,  Official, 

acting  in  public  capacity,  evidence 
of,  469. 
Approvers, 

evidence  of,  340-344. 
Arbitrators, 

bound  by  the    legal  rules  of  evi- 
dence, 136. 
Artificial  Legal  Conviction,  83. 
Artificial  Presumptions, 

abuse  of,  49,  437. 
Atheism, 

formerly  a  ground  of  incompetency 
to  give  evidence,  332. 
Attendance  of  Witnesses, 

exceptions    to    rule    requiring  the, 
133-139. 

in  general  compellable,  173. 
Attested  Instruments, 

proof  of,  125, 304,  667. 
A.TTESTING  Witness, 

when  necessary  to  call,  125,  305, 667. 

to  will,  devise,  &o.,  to,  void,  307. 
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Attoenbt, 
a  competent  witness,  260. 
not  bound  to  produce  client's  docu- 
ments of  title,  399. 
communications  to,  privileged  from 
disclosure,  61,  260,  734. 
Attornet-Genbbal,  ok  hib  repre- 
sentative, 
right  of,  to  reply,  in  certain  cases, 
787-788. 
Attorney  Witness, 
order  for  witnesses  to  go  out  of  court 
does  not  extend  to,  796. 
Attributive  justice,  33,  40. 
Autograph, 
what,  835. 
Awards, 
presumptions  in  favor  of,  473. 
void,  for  want  of  certainty,  736. 
or  if  impossible,  736. 
or  illegal,  736. 

Bank  Bills, 
when  provable  by  examined  copies, 
619. 
Bank  Books, 

provable  by  examined  copies,  619. 
Bastardy, 
presumption  against,  464. 
corroborative   evidence  required  in 
proceedings  in,  771. 

Bbginnino,  Order  oe;  Ordo  Incip- 
iBNDi ;  or  Right  to  Begin. 
decided  by  the  judge,  787. 
principles  by  which  it  is  governed, 

796-799. 
in  some  cases  regulated  by  statute, 
799. 
erroneous     ruling     respecting, 
when  ground  for  a  new  trial, 
800.      . 
advantages    and    disadvantages    of 
beginning,  800. 

Belief, 
in  human  testimony,  12, 188. 

Belief  of  Jury, 
in  facts  presumed  in  support  of  pos- 
session, whether  necessary,  513. 
Belief,  Religious, 
want  of,  formerly  a  ground  of  in- 
competency, 337. 

Beneficial  Enjoyment, 
presumptions  in  support  of,  506. 

Benefit, 
presumption  of,  458. 


Benefit — Oontinued. 
presumption  of  willingness  to  ac- 
cept, 458. 
false    self-criminative      statements 
made  in  expectation  of,  705. 
Benefiting  others, 
false  confessions  from  desire  of,  710. 

Best  Evidence  must  be  given, 
a  fundamental  principle  of  English 

law,  75,  101, 114,  399. 
this  rule  very  often  misunderstood, 

115. 
true  meaning  of,  116. 

best  understood  by  three  chief 
applications  of,  116. 
1,   Evidence      should      come 
through    proper    instru- 
ment, 116. 
Judge  and  jury  must  not 
decide  facts  on  their  per- 
sonal knowledge,  37, 117. 
Exceptions, 

1.  Matters  noticed  ex  offi- 
cio, 351. 
3.  Matters  deemed  noto- 
rious, 353. 
3.  Evidence  must  be  original, 
and  not  derivative,  117. 
Exceptions,  615-623. 
See  Primary  Rules  of 
Evidence,  and  Deriv- 
ative Evidence. 
3.  Evidence  must    be  proxi- 
mate, not  remote,  38, 116, 
353. 
Instances,  118,  119,  353. 
Bigamy,  Prosecutions  for, 
competency  as    witness  of    second 

husband  or  wife,  249. 
an  actual  marriage  must  be  proved 

in,  464. 
parties  not  liable  to,  523. 

Bill  of  Exceptions, 

what,  813. 
Bill  op  Exchange, 

consideration    for,    presumed,    426, 

517. 
presumed  to  have    been    accepted 
within  reasonable  time  after  date, 
517. 
Births,  Registers  of, 
public  documents,  302. 
how  provable,  619. 
Births,  Registration  of,  bxatutbb 

relating  to,  167 
Books  of  the  Bank  of  England 
proof  of,  619. 
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BuKDBN  OF  Proof,  oe  Oitob  Pro- 

BANDI, 

decided  by  the  judge,  103. 
natural  principles  regulating,  364. 
legal  rules  of  44,  365. 

not    always    strictly   followed 
wlien  they  press  against  ac- 
cused persons,  123,  435. 
test  for  determining,  868. 
principles  regulating,  369. 
general  rule,  ^ 

lies  on  the  party  who  asserts 
the  affirmative,  369. 
fallacy  of  the  maxim  that  a 
negative  is  incapable  of 
proof,  369. 
difference    between     nega- 
tives and  negative  aver- 
ments, 371. 
determined  by  the  affirma- 
tive in  substance,  not  the 
affirmative  in  form,  373. 
when  shifted  by  presumptions, 
374, 432,  434. 
by  the  possession  of    stolen 
property,  391. 
lies  on  the  party  who  has  pecu- 
liar means  of  knowledge,  374. 
Sometimes  cast  on  parties  by  statute, 

369,  550. 
wrong  decisions  as  to,  ground  for 
new  trial,  800. 
Business, 
declarations  by  deceased  persons  in 
course  of,  634. 
rules  as  to  admissibility  of,  634. 
presumptions  from  course  of,  516. 
secrete  of,  not  protected,  731. 
By-laws  of  Cobpokations, 
presumed   in   favor  of    possession, 
507. 

CALCtTLUS  OF  PkOBABILITIES, 

useless  for  estimating  value  of  judi- 
cial testimony,  93. 
useful  to  illustrate  value  of  different 
kinds  of  evidence,  95. 
instance,  407,  n.  (/). 

CANCBLIN&  DBBD, 

primS  facie  evidence  of  revocation, 
515. 
Canonical  Pdkgation,  43,  67. 
Canonists, 
expressions    used  ,  by,  to    indicate 
different  kinds  of  proof,  412. 
Canon  Law, 
rules  of,  as  to  competency  of  wit- 
nesses, 75,  76. 


Canon  Law — Continued. 
number  of  media  of  proof  required 

by,  80,  742. 
practice  of  torture  in,  85,  695. 
hearsay  evidence  looked  on    with 
suspicion  by,  150,  n.  (m). 
proof  of  adultery  in,  by  confes 
sion  alone,  556. 

Caskeeks, 
presumptions  affecting,  542. 

Cabual, 
evidence,  what,  28,  74. 
tribunals,  what,  101,  107. 
Causa, 

evidence  in,  113. 
Causam, 

evidence  extrfi,  what,  118. 

how  affected  by  rule  requiring 
primary  evidence,  594. 
Cbktainty, 
original  sense  of,  7. 
secondary  signification  —  Moral  cer- 
tainty, 7. 
of  guilt,  degree  of,  required  in 
criminal  cases,  128,  554. 
Certified  Copies, 

what,  618. 
Chain  of  bvidbntiakt  facts,  402. 
probative  force  of,  in  presumptive 
proof,  406. 
Challenge, 
lies  to  jury,  not  to  judge,  103. 

Chancery,  Court  of, 

introduction  of  vivS  voce  evidence 
into,  143. 
Change  of  Life  or  Circumstances, 

presumption  of  guilt  from,  433,  577, 

Chapel,  Ancient, 

consecration  of,  when  presumed,  508. 
Character,  evidence  of, 
of  parties, 

generally  speaking  not  receiv- 
able, 119,  355. 
exception,  355. 
rule  in  criminal  cases,  356. 
liable  to  be  misunderstood,  357. 
may  be  contradicted,  358. 
but  not  by  proof  of  particular 
acts,  359. 
exceptions,  359. 
witnesses  to,  treated  with  too 
much  indulgence,  859. 
of  witnesses,  361. 
Charities, 
power  of,  to  sell  lands,  when  pre- 
sumed, 508. 
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Chastity, 
evidence    to    impeacli    in    cases  of 
rape,  admissibility  of,  356. 

Chemical  Tests  i-ok  poison, 
observations  on,  565. 

Chief,  examination  in, 
leading    questions    not    in    general 
allowed  on,  803. 
exceptions,  804. 

CHIIiDRBN, 

testimony  of,  315,  223. 

dying  declarations  of,  when  receiv- 
able, 333,  687. 

capacity  of,  to  commit  crime,  419, 
426. 
China, 

false  confessions  of  capital  offenses 
in,  711. 

CntCnMSTANTIAl,  EVIDBNCB, 

a  species  of  indirect  evidence,  35, 

400. 
what  it  is,  25,  380,  400. 
different  kinds  of, 

conclusive,  25,  400. 
presumptive,  25,  400. 
equally  admissible  with  direct  evi- 
dence, 401. 
comparison  between,  and  direct  evi- 
dence, 402. 
not  affected  by  the  rule  requiring 
primary  evidence,  628. 
See  Pkesumptitb  Bvidbncb. 

Civilians, 

expressions    used    by,    to    indicate 
different  kinds  of  proof,  413. 
Civil  Law, 

rules  of,   as  to  competency  of  wit- 
nesses, 75. 

number  or  media  of  proof  required 
by,  80,  742. 

practice  of  torture  in,  85,  695. 

extravagant  weight  attached  to  con- 
fessions by,  694. 

proof  of  handwriting  in,  325,  n.  (a). 

hearsay  in  general  looked  on  with 
suspicion  by,  150,  n.  (n). 

rumor  received  as  evidence  in,  85, 
590,  n.  (i). 

CLBRaVMAN, 

admissibility  of  confessions  made  to, 
691,  724. 

ClEKK  of  professional  ADVIBBB, 

communications  to,  privileged  from 
disclosure,  734. 

Cogent  evidence  of  grant, 
what  held  to  be,  488. 


Coincidences, 
force  of  physical,  281. 
form    the   elements   or  links  of  a 

chain  of  presumptive  proof,  406. 
are  either  moral  or  physical,  406. 

Collateral  Issues, 
must  not  be  raised,  805. 
evidence    tendered    in  support   of, 
must  be  rejected,  806. 

COLLTJSION, 

vitiates    all   acts,  however  solemn, 
316. 
or  even  judicial,  316. 
Commission, 
to  examine  witnesses,  when  it  will 

be  refused,  51. 
statutes  relating  to,  133-138. 
Commission  of  Lunacy, 
finding  on,  evidence  against  third 
parties,  738. 
Common  Calamity, 
presum{)tion  of  survivorship  in  cases 

of  death  from,  524, 
French  law  as  to,  524. 

Common  Cahribrs,  presumptions  af- 
fecting, 543. 
Comparison  of  handwbitino, 

proof  by,  when  allowed,  381,  343. 
Competency.     See  Witness. 
Composition  Deed, 
consent  of  ordinary  to  —  when  pre- 
sumed, 508. 
Conclusive  Evtdbncb, 
how  distinguished  from  estoppels, 
673,  674. 
Conclusive  and  Final    Decisions, 

difference  between,  732,  733. 
Conclusive  Presumptions,  46,  418. 

See  Presumptions. 
Confession, 
by  party  not  examined  as  witness, 
too  remote  to  be  legal  evidence,  118. 
evidence  against  the  party  making, 

515. 
different  kinds  of,  663. 
Confession  to  Priest, 

how  far  privileged,  724. 
Confessions  in  Criminal  Cases, 
different  kinds  of,  662. 
sufficient  to  found  conviction,  689. 
cases  in  which  they  ought  not  to  be 
received,  689. 
Confidential  Communications, 
rules  as  to  the  admissibility  of,  668, 
721-731. 
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Conflicting, 

estoppels,  676. 

presumptions,  443. 

testimonies,  rules    for  determining 
relative  weight  of,  23. 
Confusion  of  Mind, 

presumption  of  guilt  from,  585. 
Conjectural  evidence,  not  eecbiv- 

ABLB,  119. 

Connection    between    law     and 

FACTS,  1. 
between  principal  and  evidentiary 

facts,  must  be  open  and  visible,  37, 

118,  351,  363. 
evidence  without  such,  valuable  as 

indicative  evidence,  131. 

CONSBOBATION  OF  ANCIENT  OhAPBL, 

when  presumed,  508. 
Consent, 
how  far  the  rules  of  evidence  may- 
be relaxed  by,  135. 

CONSIDEBATION, 

of  instruments  under  seal, 
presumed,  304,  543. 
exceptions, 

where  instruments  is  impeached 

for  fraud,  304,  316,  543. 
contracts  in  restraint  of  trade, 
543. 
01  contracts  not  under  seal, 

in  general,  must  be  proved,  304, 

543. 
exceptions, 
bill  of  exchange  and    prom- 
issory notes,  436,  517,  543. 

CONSPIEACT. 

evidence  on  charges  of,  643. 
Construction  of  Instruments, 

presumptions  relating  to,  461,  475. 
Consummation  of  marriage, 

presumed,  515. 
Contempt  of  Court, 

presumption  against,  459. 
CoNTiNUANCB  of  things  in  the  state  in 
which  they  have  once  existed, 

presumption  of,  518. 

Contracts,  consideration  for, 

under  seal,  304,  543. 

not  under  seal,  304,  543. 
Contract  m.adb  abroad, 

validity  of,  how  to  be  decided,  586. 
Convictions  by  Magistrates, 

no  presumption  in  support  of,  473. 
Copies, 

various  kinds  of,  used  for  proof  of 
documents,  617. 


Copt, 

made  by  party  to  the  suit,  admissi- 
ble, 613. 
Copt  of  a  Copt, 

not  admissible,  613. 

COPTHOLD, 

admittance  to  —  presumed,  508. 
custom  —  presumed,  508. 
enfranchisement  of  —  presumed,  508. 
surrender  of  —  presumed,  508. 
Corporations, 
books  of,  are  public  documents,  303. 
by-laws  of,  when  presumed,  507. 
Corpus  Delicti, 
proof  of,    must  be  clear  and  une- 
quivocal, 554. 
rules  laid  down  by  Lord  Stowell, 
Sir  Matthew  Hale,  and   Mr. 
Starkie,  554,  555. 
must  be    taken  with  consider- 
able limitation,  555. 
proof  of  corpus  delicti  in  differ 
ent  classes  of  offenses,  555. 
delicta  facti  transeuntis,  555. 
delicta  facti  permanentis  — 
delicta  cum  effectu  perma- 
nente,  556. 
facts  forming  basis  of  cor- 
pus delicti,   must  bo 
proved  by  direct,  or 
most  cogent  presump- 
tive evidence,  556, 560. 
or  by  confession,  557. 
principles   on  which  this 

rule  is  founded,  557. 
sound  policy  of,  558. 
facts  requisite  to  complete 
proof  of  corpus  delicti 
— presumptive  evidence 
receivable  to  prove,  560. 
to  fix  locus  delicti,  561. 
to  negative  natural  caus- 
es    or    irresponsible 
agency,  561. 
death  from  violence,  561. 
accidental  destruction 
or     creation    of     in^ 
dicia,  563. 
questions  as  to  proof  of, 
in  cases  .of    death 
from  poison,  565. 
physical  evidences  of, 

565. 
moral    evidences   of, 

565. 
chemical  tests  of,  565. 
presumptive  evidence  always  admis- 
sible to   disprove   corpus    delicti, 
567. 
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COKROBORATIVB  EVIDENCE,  WHEN  HE- 
QtriKED, 

to  support  evidence  of  accomplices, 

343. 
in  perjury,  749. 
iii  bastardy,  771. 

in  actions  for  breacli  of  promise  of 
marriage,  771. 
Counsel, 
communications  to,  properly  privi- 
leged from  disclosure,  61,  734. 
competent  witness,  260. 
practice  respecting  allowance  of,  in 
criminal  cases,  790. 
County  Coxjets, 
parties  to  suit,  made  competent  wit- 
nesses in,  344. 
Course  op  Nature, 
presumptions  derived  from,  453. 
in  general  stronger  than  casual 
presumptions,'446. 
Courts  of  Justice, 
presumed  in  a  special  sense  to  know 
the  law,  453. 
Covin, 
vitiates  all    acts   however   solemn, 
316. 
even  judicial,  316. 
presumption  against,  468. 

Credibiutt.    8ee  Witness. 
Criminal  Appeal, 

court  of,  815. 
Criminal  Cases,  confessions  in, 
sufScieut  to  found  conviction,  689. 
when  they  ought  not  to  be  re- 
ceived, 689. 
Criminal  Conversation,  old  action 

FOR, 

parties  not  competent  witnesses  in, 

346. 
nor  their  husbands  or  wives,  353. 
an  actual  marriage  must  have  been 
proved  in,  464. 
Criminal  PROCBBDmas, 
rules  of   evidence  in,  generally  the 
same  as  in  civil,  133. 
exceptions,  133. 
rules   of  evidence   not  relaxed  by 

consent  in,  135. 
presumptive  evidence  in,  553. 
rules  of  proof  in,  553. 

applicable  universally,  553. 
onus  of  proof  lies  on  prose- 
cutor, 553. 
evidence  must  exclude  to  a 
moral   certainty  every  rea- 
sonable doubt,  554. 


Criminal  Proceedings — Oontinued. 
in  matters  of  doubt  it  is  safer 
to  acquit  than  condemn,  53, 
124,  554. 
rules      peculiarly       applicable 
where    the    proof    is    pre- 
sumptive, 554. 
there  must  be  clear  and  une- 
quivocal proof  of  the  corpus 
delicti,  554. 
the  hypothesis  of  guilt  should 
be  consistent  with  all  the 
facts  proved,  408,  568. 
intent    more    material    in,  than  in 

civil  proceedings,  134. 
counsel  in,  790. 

Criminate,  questions  or  documents 
tending-  to,  right  to  refuse  to 

ANSWER  or  produce, 

parties,  245,  399. 
witnesses,  173. 
Cross-Examination,  or  examination 
"ex  adverso,"  advantages  of, 
130. 
as  to  previous  conviction,  361. 
as  to  previous  statements  in  writing, 

608. 
leading  questions  allowed  on,  803. 
advice  of  Quintiliau  as  to  mode  of 

conducting,  830. 
dangers  of,  837. 
Crown, 
no  prescription  against,  at  common 

law,  479. 
grant  from,  time  required  to  raise 
presumption  of,  493. 
may  be  presumed  in  favor  of 
possession,  507. 
no  malice  intended  in,  791. 
Cruelty,  coupled  With  adultery, 
suits  for, 
competency  of  husband  and  wife  aa 

witnesses  in,  356. 
right  to   cross-examine  as  to  adul- 
tery in,  356. 
Custody,  Proper, 
documents  must  be  produced  from, 
to   be  admissible   as  evidence  of 
ancient  possession,  638. 
Customary  Bights, 

distinguished  from  prescriptive,  479. 
Customs, 
local,  must  be  proved,  81. 
copyhold,  when  presumed,  508. 

Date, 
may  be  ascertained  by  almanac,  353. 
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Date — Oojitinued. 

documents  presumed  to  have  been 
made  on  day  of,  516. 
Dead  Prodi's, 

what,  299. 

Dead  Witness, 

deposition  of,  may  be  given  in  evi- 
dence, 630. 
Dbae  and  Dumb  Persons, 

■when  they  may  be  -pitnesseB,  208. 

how  examined,  208. 
Deans  and  Chaptbes, 

books  of,  are  public  documents,  303. 

Death, 
presumption  of,  from  absence,  522. 
of  remote  ancestors  without  issue, 
when  presumed,  509. 

Death  pkom  Poison, 
proof  of  corpus  delicti  in  cases  of, 
565. 
Death  ebom  Violence, 
proof  of  corpus  delicti  in  cases  of, 
561. 
Deaths,  Eegistbbs  of, 
are  public  documents,  803. 
how  proved,  619. 

Deaths,  EsaisTRATiON  oe,  statutes 

as  to,  167. 
Debt, 

presumption  of  continuance  of,  519. 
Declarations,     substituted      fob 

oaths,  387. 
Declarations  by  Deceased  Persons, 

■WHEN  admissible, 

on  matters  of  public  and  general 
interest,  630. 

on  questions  of  pedigree,  631. 

against  interest,  633. 

in  the  course  of  business,  684. 
Declarations,  Dying, 

admissibility  of,  106,  637. 

of  children,  323,  637. 
Declarations  of  Intention  to  com- 
mit Offense, 

presumption  of  guilt  from,  576. 

Dedication   of    highway   to   the 

PUBLIC, 

presumption  of,  503. 

rCBED, 

what,  71,  804. 

how  proved  at  common  law,  804. 
under  the  C.  L.  P.  Act,  1864, 
305. 
consideration    for,    presumed,   304, 
543. 


Deed — C 
impeachable    for    duress,    menace, 

fraud,  covin  or  collusion,  316.. 
revocation  of,  presumed  from  can- 
celing or  taking  seals  off,  515. 
presumed  executed  on  day  of  date, 
516. 
Deed,  Estoppel  by,  678. 

Dbfamatoby  Publication, 
malice  presumed  from,  546. 

Depioibncy  of  Intellect, 
a  ground  of  incompetency,  207. 

Delay, 

evidence  likely  to  produce,  excluded, 
50,  731. 

Dbmeanob  of  Witness, 

effect  of,  in  estimating  credibility 
of,  19,  132. 

Depositions,  bbfoee  justices  of 
the  peace, 

must  be  put  in  writing,  139. 

witness  may  be  cross-examined  as 
to,  608. 

may  be  given  in  evidence  when  wit- 
ness is  dead,  or  too  ill  to  attend 
trial,  630. 

Derivative  Evidence 
nature  of,  36. 
infirmity  of,  37,  625. 
must  be  resorted  to  in  historical  in- 
vestigations, 58. 
history  of  the  English  law  respect- 
ing, 150, 160. 
admissible  to  test  credit  of  witness, 

605. 
forms  of,  626. 

supposed  oral  evidence,  deliv- 
ered through  oral,  636. 
supposed  written  evidence,  de- 
livered through  written,  626. 
supposed  oral  evidence,   deliv- 
ered through  written,  626. 
supposed  written  evidence,  de- 
livered through  oral,  626. 
reported  real  evidence,  626. 
distinguishable     from     res     gestae, 

628. 
res  inter  alios  acta,  640. 
general  rule  —  not  receivable  as  evi- 
dence in  causA,  626. 
reasons  commonly  assigned  for 

this,  636. 
true  grounds  of,  636. 
maxim    ' '  hearsay  is    not    evi- 
dence," 638. 
inaccuracy  of  it,  638. 


rPTOEX. 


Dbbtvativb  Evidence — Continued. 
Exceptions  to  the  rule, 

1.  Evidence  of  deceased  witness  on 
former  trial  between  the  same 
parties,  629. 
11  &  13  Vict.  c.  43,  B.  17.  .630. 
3.  Matters  of  public  and  general  in- 
terest, 680. 
may  be  proved  by  general  reputa- 
tion, 630. 
old  documents  of  various  kinds, 

630. 
declarations    made     "ante    litem 
motam,"  by  deceased  persons, 
presumed    to    have  competent 
,  knowledge  on  the  subject,  631. 
meaning  of  "  lis  mota,"  631. 
value  of  this  kiad  of  evidence,  631. 

3.  Matters  of  pedigree,  631. 

instances  of,  631. 
dangers  of,  633. 

4.  Ancient  possession,  632. 

documents  to  prove,  must  have 
come  from  proper  custody,  633. 

5.  Declarations  by  deceased  persons 

against  their  interest,  633. 
grounds  of  this  exception,  634. 

6.  Declarations  by  deceased  persons 

in,  the  regular  course  of  busi- 
ness, &c.,  634. 
limits  of  this  rule,  634. 
must  have  been  made  contempo- 
raneously   with  the    acts  to 
which  they  relate,  634. 
Bemble,  need  not  be  vyritten,  634. 
tradesmen's  books,  635. 
admissible  in  the  civil  law  and 
by  the  laws  of  some  other 
countries,  635. 
not  admissible  in  our  law,  636. 
allowed  as  memoranda  to  re- 
fresh memory,  636. 
useful  as  indicative  evidence, 
636. 

7.  Books  of  deceased  incumbent,  636. 

8.  Dying  declarations,  637. 

in  what  cases  receivable,  637. 

grounds  of  this  exception,  637. 

solemnity  of  the  occasion  not 

the  only  ground,  637. 
the  difficulty  of  procuring 

better  evidence,  638. 
absence  of  interest  in  wit- 
nesses   to    invent    state- 
ment, 638. 
Dbpebtion,  militaky, 

false  confessions  of,  710,  n.  («). 
Dbsbbtion  cotipled  with  Adtji/tekt, 
competency  of  husband  and  wife  as 
witnesses  in  cases  of,  256. 


DBSBKTioiir,  'En:o.—C(mUnued. 

right  to  cross-examine  as  to  adul- 
tery in,  356. 
Dbstboybd  Document, 

secondary  evidence  of ,  may  be  given, 

Destkoting   Instruments   of   Evi- 
dence, 
presumption  arising  from,  538. 
DiEBCT  Evidence, 
what,  35,  400. 

secondary  sense  in  jurisprudence,  35. 
comparison   between  and  presump- 
tive evidence,  403. 
not  infallible,  586. 

DiKBCTION, 

to  juries    respecting   artifical    pre- 
sumptions, 440. 

they  should  be  directed  to  find  the 
right,  from  uninterrupted  modern 
usage,  483. 
Discontinuance, 

presumption  against,  465. 
Discovert, 

of  documents  in  the  possession  or 
power  of  opposite  party,  776. 

Discrediting  Witnesses, 
the  adversary's,  805. 

1.  Evidence  maybe  given  of  gen- 

eral bad  character  of  wit- 
ness for  veracity,  806. 
not  of  particular  facts,  806. 

2.  Statements  by  witness  incon- 

sistent with  his  evidence,  807. 
,     17  &  18  Vict.  c.  125,  s.  23.  .807. 
38  Vict.  c.  18,  as.  4,1..  807. 

3.  Misconduct  connected  with  the 

proceedings,  807. 

witness  who  has  been  bribed, 
807. 

or  has  offered  to  bribe  others, 
807. 

or  used  expressions  of  animos- 
ity and  revenge  against  the 
opposite  party,  808. 
the  party's  own,  808. 

1.  At  common  law,  808. 

not  allowable  to  give  general 
evidence  to  show  witness 
unworthy  of  belief,  808. 

but  might  show  his  evidence 
untrue  in  fact,  809. 

whether  competent  to  show 
that  witness  had  made  state- 
ments inconsistent  with  his 
evidence  — an  unsettled 
point,  809. 

2.  17  &  18  Vict.  c.  135,  s.  32.  .811. 
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DlSCEEDITING  WITNESSES — Gonfd. 

meaning  of  ' '  adverse  "  in  this 

enactment,  811. 
38  Vict.  c.  18,  SB.  3,1.. 811. 

DiSCKBTION  OF  JuDGB, 

legal  signification  of,  114. 

in  allowing   objections  to  evidence 

to  be  withdrawn,  136. 
does  not    empower  him  to  receive 

prohibited  evidence,  158,  773. 

DisGEACB,  Questions  tending  to, 
whether  witness  bound  to  answer, 
181. 

Disseisin, 
presumption  against,  465. 

Disseverance  of  Tithes, 
may  be  presumed,  508. 

DlSSIMILAEITIES,    PHYSICAL,    EFFECT 

OF,  IN  Evidence,  381. 
inculpative,  383. 
exculpative,  383. 
Documents, 
what,  298. 

how  obtained,  when  wanted  for  evi- 
dence, 399. 

when  in  possession  of    opposite 
party,  399. 

notice  to  produce,  399. 

when  in  possession  of  third  party, 
399. 

subpoena  duces  tecum,  299. 
admissibility  and  legal  construction 

of,  for  court,  300. 
all  other  questions  respecting,  for 

jury,  300. 
although  not  evidence,  may  be  used 

to  refresh  memory,  811,  636. 
how  far  vitiated  by  interlineations 

and  erasures,  319. 
presumed  not  to  have  been  tortious- 

ly  come  by,  466. 
presumption  that  they  will  not  be 

withheld,  466. 
presumed  to  have  been    made  or 

written  on  the  day  they  bear  date, 

516. 
application  for  inspection  of,  774. 
discovery  of,  in  possession  or  power 

of  opposite  party,  776. 
admission  of  before  trial,  782. 

Domestic  Jurisdiction, 

different  from  public,  38. 
Domestic  Relations, 

a  source  of  false  testimony,  374. 

DOMICIL, 

presumptions  relating  to,  535. 


Double  Principle  of  Decision, 

what,  95. 
Drunkenness, 

incompetency  of  witnesses  from,  189, 

308. 
self-disserving  statements  by  parties 
in  a  state  of,  669. 
Duration  of  Life, 

presumption  as  to,  522. 
Duress, 
vitiates  all  acta  however  solemn,  316. 

even  judicial,  316. 
criminative  statement  extracted  by, 
not  receivable,  691. 
Duty,  Dischaege  of, 
presumption  of,  463. 

Dying  Declarations,  Admissibiuctt 

OF, 

in  general,  106,  637. 
of  children,  233,  637. 

Easements, 
presumption  of  extinguishment  of, 

from  non-user,  505,  506. 
in  gross  ;  2  &  8  Will.  4,  c.  71,  does 

not  apply  to,  499. 
continuous,  what,  505. 
intermittent,  what,  505. 
East  India  Company's  Books, 

proof  of,  619. 
Ecclesiastical  Courts, 
introduction  of  vivS  voce  evidence 
into,  143. 

Eloigning    Instruments    of    Evi- 
dence, 
presumptions  arising  from,  528. 
Encroachments  by  Tenants, 

presumption  as  to  property  in,  541. 
Endowment, 

of  vicarage,  may  be  presumed,  508. 
Enfranchisement, 

of  copyhold,  when  presumed,  508. 
Enjoyment,  Beneficial, 

presumption  in  support  of,  506. 
Enmity  to  Litigant  Party, 
a  ground    of    suspicion    as  to   the 
credit  of  witness,  374. 
Eqivooation,  819. 
Erasures, 

documents  how  far  vitiated  by,  819. 
Estoppels, 

found  in   almost    every  system  of 
jurisprudence,  148. 
in  English  law  at  a  very   early 
period,  148. 
nature  of,  672. 
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Ebtoppbls — Oontinued. 

liow  they  differ  from  conclusive 
evidence,  673,  674. 
use  of,  674. 

principal  rules  relative  to, 
1.  Must  be  mutual  or  reciprocal, 

675. 
3.  In  general  only  affect  parties 

and  privies,  675. 
3.  Conflicting  estoppels  neutralize 
each  other,  676. 
different  kinds  of,  676. 

1.  By  matters  of  record,  677. 

pleading,  677. 
admissions  in  pleadings,  677. 

2.  By  deed,  678. 

recitals,  678. 

3.  By  matter  in  pais,  679. 

how  made  available,  680. 
by  record  or  deed  must  be 
pleaded,  if   there  be  an 
opportunity,  681,  738. 
in  pais,  aliter,  681. 
"allegans   suam    turpitudinem   (or 
crimen)  non  est  audiendus,"  not  a 
maxim  of  the  common  law,  688. 
Estoppels  in  Criminal  Cases,  688. 
judicial  confession,  689. 
pleading,  690. 
collateral  matters,  690. 
Evasion  of  Justice,  Presumption 
of  wuilt  from,  578. 
change  of  place  only  presumptive 

evidence  of,  578. 
infirmative  hypotheses,  579. 
generally,  579. 
character  of  tribunals,  580. 
misconduct  of  the  public  press, 
581. 
offenses  committed  under  prospect 

of  change  of  place,  583. 
ancient  laws  on  this  subject,  583. 
observations  on,  583. 
Evasive  Rbsponsion, 
presumption  of  guilt  from,  718. 

Evidence, 
original  sense  of  the  word,  10. 
definition,  10. 

principal  and  evidentiary  facts,  10. 
ab  intrS  and  ab  extrfi,  13. 
divisions  of, 
division  the  first,  35. 
direct  evidence,  25. 
original  sense  of,  35. 
secondary  sense  in  jurispru- 
dence, 35. 
indirect,  or  circumstantial,  evi- 
dence, 35,  400.  See  Circum- 
stantial Evidbnce. 


Evidence — Oontinued. 

conclusive,  35,  400. 
presumptive,    25,    400.     iSee 
Presumptive  Evidence. 
division  the  second,  26. 
real  evidence,  26, 277.  See  Real 
Evidence. 
Immediate,  36,  377. 
reported,  36,  379. 
personal  evidence,  26. 
division  the  third,  36. 
original  evidence,  36. 
derivative    evidence,    36.     See 

Derivative  Evidence. 
infirmity  of,  635. 
forms  of,  636. 
supposed  oral  evidence  de- 
livered through  oral,  i.  e., 
hearsay  evidence,  636. 
supposed  written  evidence 
delivered  through    writ- 
ten, 636. 
supposed  oral  evidence  de- 
livered through  written, 
636. 
supposed  written  evidence 
delivered    through    oral, 
636. 
reported  real  evidence,  636. 
division  the  fourth, 
pre-appointed  or  pre-constituted 
evidence,  38  69.     See  Pre- 
APPOiNTBD  Evidence. 
usually  in  a  written  form,  38. 
not  necessarily,  38. 
casual  evidence,  28. 

Evidence,  Judicial, 
what,  31,  57. 
its  rules  exclusionary  or  investitive, 

33. 
necessity  and  use  of,  32. 

necessity  for  limiting  the  discre- 
tion of  tribunals  in  determining 
facts,  36. 
necessity  for  the  speedy  action  of 

tribunals,  41. 
in  framing  rules  of  judicial  proof, 
the  consequences  of    decisions 
must  be  looked  to,  53. 
difference  between  the   securities 
for  legal  and  historical  truth,  56. 
principal  abuses  of,  83. 
artificial  legal  conviction,  83. 
double  principle  of  decision,  95. 
varies  with  substantive  law,  customs 

of  society,  etc.,  96. 
grounds  of,  in  general,  100. 
characteristic  features  of   the  Eng- 
lish system,  101. 


12 


INDEX 


EviDBNCB,  JtTDiciAL — Gontinued. 
two  forms  of,  400. 
direct,  400. 
circumstantial,  400. 
conclusive,  400. 
presumptive,  400. 

EvrDENOB,  English  Law  of, 
definition,  97. 
general  view  of,  100-144. 
history  of  the  rise  and  progress  of, 

145-166. 
a  noble  system  taken  as  a  whole,  166. 
defects  in,  166. 

characteristic  features  of,  101. 
the  admissibility  of    evidence  is 
matter  of    law,  the  weight  of 
evidence  is  matter  of  fcict,  101. 
matters     of    law,  including   the 
admissibility    of   evidence, 
are  proper  to  be  determined 
by  a. fixed,  matters  of  fact  by 
a  casual  tribunal,  101. 
common  law  tribunal  for  de- 
ciding issues  of  fact,  103. 
functions  of  the  judge,  103. 

jury,  104. 
principles    on    which    this 
mode  of  trial  is  founded, 
106. 
rules  regulating  the  admissibility 
of  evidence,  113. 
1.  Evidence  in  causa,  113. 
3.  Evidence  extra  causam,  113. 
3.  Eules  of  forensic  proof,  113. 
general  rule,  the  best  evidence 
must  be  given,  114,  399. 
this  rule  very  often  misunder- 
stood, 115. 
three    chief   applications    of, 
116.- 
judge  and  jury  must  not,  in 
general,  decide   facts  on 
their  personal  knowledge, 
37,  117. 
original  evidence  should,  in 
general,  be  exacted, 
117. 
this    forms    a  marked 
feature    in    English 
law,  598. 
there    must    be    an    open 
and  visible  connection  be- 
tween the  principal  and 
the  evidentiary  facts,  37, 
118. 
indicative  evidence,  121. 
Rules  of  evidence  are,  in  general, 
the  same  in  civil  and  criminal 
proceedings,  122,  553. 


Evidence,  English  Law  of — Confd. 
difierence  as  to  the  effect  of  evi- 
dence in  civil  and  criminal  pro- 
ceedings, 133. 
how  far  the  rules  of  evidence  may 
be  relaxed  by  consent,  125. 
two  other  remarkable  features  of, 
130. 
checks  on  witnesses,  130. 
viva  voce  examination,  130. 
publicity    of   judicial   proceed- 
ings, 131. 
exceptions  to  the  rule   requiring 
the  personal  attendance  of  wit- 
nesses at  trials,  133-139. 
salutary  effects  of  the  publicity  of 
judicial  proceedings  on  the  tri- 
bunal and  spectators,  139. 
rules  of  evidence,  either  primary  or 
secondary,  147. 
primary,  147,  348. 
secondary,  148,  399. 
evidence  of  third  party,  how  pro- 
cured, 172. 
of  the  opposite  party,  778. 
documentary  evidence, 

when  in  possession  of  the  opposite 
party,  how  procured,  399. 
of  a  third  party,  399. 
inspection  of,  744. 
discovery  of,  776. 
real  evidence,  376-396. 
ruling  of  court  on  matters  of  evi- 
dence, how  questioned,  813. 

Evidence,  Verdict  against, 

what,  105. 
Evidentia  Rei  vbl  Facti.    See  Real 

Evidence. 
Evidentiaey  Facts.    See  Evidence. 
Ex  ADVERSO  Btidbnce.    See  Ceoss- 

bxamination. 
Exaggeration, 

more  frequent  than  fabrication,  34. 

Examination, 

of  parties. before  trial,  778. 
of  witnesses, 
direct   examination,  or    examina- 
tion in  chief,  789. 
leading  questions  not  in  general 
allowed  in,  803. 
exceptions,  804. 
rules  for  conducting,  where  wit- 
ness is  favorable,  819. 
where  his  disposition  is  un- 
certain, 819. 
cross  examination,  or  examination 
ex  adverso,  130,  789. 
advantages  of,  130. 
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Examination — Gontinued. 
dangers  of,  827. 

leading   questions    in    general 
allowable,  803. 
when  not,  805. 
rules  for  conducting,  830. 
re-examination,  789. 
on  the  voir  dire,  189,  789. 
of   infants    by  judge,  to  ascertain 

competency,  323. 
of  accused  persons, 
before  justices  of  the  peace,  138. 
on  trial,  not  allowed  in  English 
law,  700. 

Examined  Copies,  617. 
Exceptions,  Bill  of, 
what,  813. 

Exchequer, 
tallies  of,  398. 

judgments     in     rem     in,    evidence 
against  third  parties,  737. 

EXCLTJSIONABY    RuLES  OP  BVIDBNCB, 

what,  33. 

Execution    op    Attested    Instru- 
ments, 
proof  of,  135,  304,  667. 

Executor, 
title    of,  relates  back  to  death  of 
deceased,  434 

Executorship, 
presumed,  508. 

Exemplifications, 

under  the  great  seal,  617. 
seals  of  courts,  617. 
Exemption, 

from  tithes,  may  be  presumed,  508. 

Ex  Officio, 
matters  noticed  by  the  courts,  351. 

Expense, 
evidence  likely  to  produce,  exclud- 
ed, 50,  731. 
Experts, 
admissibility  of  evidence  of,  649-653. 
under  the  French  law,  653. 
Expletive   Justice  Distinguished 

from  Attributive,  33. 
Extinguishment  op  Rights  bt  Non- 
user, 
presumption  of,  504. 

Extrajudicial  Acts, 
presumptions  in  favor  of  validity  of, 
473.     ■ 

Extrajudicial  Confessions,  Admis- 
sibility of,  691. 


Extrinsic  Evidence, 
to  contradict,  vary  or  explain  writ- 
ten instruments,  when  receivable 
313-316.  ' 

Fabrication  op  Evidence, 

presumption  arising  from,  528. 
Fact, 
in  English  law,  weight  of  evidence 

is  matter  of,  101. 
common-law  tribunal    for  trial   of 

issues  of,  103. 
presumptions    of.     See    Presump- 
tions. 
self-disserving     statements      made 
under  mistake  of,  eifect  of,  670. 
Facts, 

connection  between  law  and,  1. 
investigation  of,  by  judicial  tribu- 
nals, 3. 
divisions  of,  11. 

physical  and  phychological,  11. 
events  and  states  of  things,  11. 
positive,  or  affirmative,  and  nega- 
tive, 13. 
source  of  persuasion  as  to  existence 
of,  13. 

"  Pacts  cannot  lib," 

fallacy  of  this  maxim,  587. 
Factum   probandum    and  Factum 
probans,  9. 

False   Confessions  of  Guilt.    See 

Self-regarding  Evidence. 
Falsehood, 

sometimes  produced  by  sanctions  of 

truth,  17. 
in  quantity,  what,  834. 
in  quality,  what,  824. 

False  Rbsponsion, 

presumption  of  guilt  from,  719. 
Fbar,    indicated    by    passive    db- 

PORMENT, 

presumption  of  guilt  from,  583. 

infirmative  hypotheses,  584. 
indicated  by  a  desire  for  secrecy, 

presumption  of  guilt  from,  585. 

infirmative  hypotheses,  585. 

Felony, 

children  under  seven,  presumed  in- 
capable of  committing,  217,  426, 
454. 

counsel  in  cases  of,  790-794. 

practice  of  allowing  new  trial  in 
cases  of,  814. 
Fences, 

liability  to  repair,  may  be  presumed, 
509. 
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may  be  presumed,  508. 

Fictions  of  Law, 
nature  of,  420. 
use  of,  431. 
rules  respecting,  421. 
must  not  prejudice  innocent  par- 
ties, 421. 
must  have  a  possible  subject-mat- 
ter, 422. 
kinds  of,  433, 
aflSrmative,  423. 
negative,  423. 
fictions  of  relation,  424. 
to  persons,  434. 
things,  424. 
place,  434. 
time,  424. 

FlMK, 

may  be  presumed,  508. 

FiSHKRT,    EIGHT    OF,    CVrNKBSHIP    OF 
SOIL  PRIMA  FACIE    BVIDBNCB    OF, 

541. 
Fishery,  Seybral, 
lawful  origin  of,  may  be  presumed, 

509. 
owner  of,  presumed  to  be  owner  of 
soil,  541. 
FrxBD  Tribunals, 

what,  107. 
Flight  from  Justice, 

presumption  of  guilt  from,  578. 
Footmarks, 

presumption  of  guilt  from,  433. 
Foreign  Contract, 

validity  of,  how  determined,  536. 
Foreign  Laws, 

must  be  proved  as  facts,  81. 

how  far    adopted    by  the  common 

law,  535. 
how  proved,  650. 
Foreign  Marriage, 
presumed  to  have  been  duly  per- 
formed, 587. 
Foreign  Sovereign,  the  subject  of 
another  State, 
presumption  as  to  acts  done  by,  534 

Forensic  Practice  respecting  Evi- 
dence, 773-815. 
Forfeiture,  questions  Tending  to 
Expose  to, 
persons  not  bound  to  answer, 
witnesses,  173,  299. 
attorneys  of  parties,  399. 
parties  examined  on  interrogator- 
ies, 781. 


Forgery, 
of    evidence,  presumption  of  guUt 

from,  538. 
of  real  evidence,  385. 

Forms, 
necessity  for,  in  judicial  evidence, 

39, 40. 
for  preappointed  evidence,  69. 

Fraud, 
vitiates  all  acts,  however  solemn,  316. 

evenjudicial,  316,  739. 
presumption  against,  436,  463. 
party  not  allowed  to  take  advantage 

of  his  own,  688. 

French  Law, 
number  of  media  of  proof  in,  86. 
hearsay  evidence  under,  151,  n.  (n). 
proof  of  handwriting  under,  335. 
evidence  of  experts  under,  653. 

Friendship, 
with  litigant  party,  an  exception  to 

the  credit  of  a  witness,  375. 
secrets  of,  not  protected,  731. 

General  Interest,  Matters  of, 

provable  by    derivative     evidence, 
630. 
Generality, 

a  resource  of  evasive  witnesses,  835. 
Gestation, 

maximum  term  of,  455. 

minimum  term  of,  456. 
Gift, 

when  presumed,  457. 

imports  a  benefit,  458. 

Grand  Jurors, 
proceedings  of,  privileged  from  dis- 
closure, 723. 
Grant, 
prescription  presupposes,  478. 
applies  only  to  rights  which  lie  in, 
478. 
Grant,  Non-existing, 
title  by,  487. 

against  the  Crown,  493. 
against  the  public,  493. 
Guilt, 
presumption  against,  426,  448,  460. 

Habits  of  Society. 

presumptions  from,  514. 
Handwriting,  proof  of, 
generally,  834. 

by  resemblance  to  that  of  supposed 
writer,  335. 
different  forms  of  proof,  326. 
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Hakdweiting,  Pboof  of Oont'd. 

presumption     "  ex    visu    scrip- 

tiouia,"  326. 
presumption  "  ex  scriptis  olim 

visis,"  328. 
presumption  "  ex   comparatione 
scriptorum,"  331. 
general    rule    of   common 
law,  not  receivable,  831. 
exceptions,  332. 

documents    wMch    are 
evidence  in  the  cause, 
332. 
ancient  documents,  333, 
alterations  introduced  by  17 
&  18  Vict.  c.  125,  ss.   37, 
103,  and  38   Vict.  c.   18, 
343. 
proof   of   handwriting    to    modern 
documents  by  knowledge  acquired 
from  specimens,  339. 
testing  evidence  of  witnesses  by  ir- 
relevant documents,  343. 
scientific  evidence  that  writing  is  in 

feigned  hand,  343. 
infirmative  circumstances  affecting, 

345. 
ancient  practice  respecting,  346. 
in  Koman  law,  335,  n.  (a). 
French  law,  335.  n.  {a). 

HEAEBAY  EviDBlfCB, 

inaccuracy  of  this  expression,  117. 
often  confounded  with  res  gestse,  638. 
See  Derivative  Evidence. 

Hbaksat  not  Evidence, 
inaccuracy  of  this  maxim,  638. 

Hebaxds, 
books  of  visitations  of,  303. 

Highway,  Private, 
presumption  as  to  property  in  soil 
of,  540. 
Highway,  Public, 
presumption  as  to  dedication  of,  503- 
504. 
as  to  property  in  soil  of,  539. 

Hindu  Law, 
as  to  the  testimony  of  women,  77-78. 

minors,  316,  n.  (/). 
allows  false    testimony  in    certain 

cases,  333,  n.  (u). 
number  of  media  of   proof  in,  735. 

Hindu  Witness, 

how  sworn,  331. 
Historical  Evidence, 

general  nature  of,  56-59. 

mistakes  from  confounding  it  with 
legal  evidence,  59. 


History,  Matters  of, 

when  evidence,  801. 
Holograph,  32o. 
Homicide, 

facts  which  raise  presumption  of, 
433. 

raises  presumption  of  malice,  546. 

Human  Mind, 

general  view  of,  4-9. 

natural  tendency  of,  to  suppose  order 
and  conformity  in  human  affairs, 
403, 568. 
Human  Testimony, 

presumption  of  the  truth  of,  466. 

grounds  of,  467. 
Husband  and  Wife, 

when  competent  witnesses  for  or 
against  each  other,  346-353. 

communications  between,  privileged 
from  disclosure,  353,  730. 

sexual  intercourse  between,  testi- 
mony of,  not  receivable  to  dis- 
prove, 730. 

Identity,  Evidence  of, 

liability  to  mistakes  in,  134. 
Idiocy, 
presumed  in  person  deaf  and  dumb 

from  birth,  308. 
a  ground  of  incompetency,  208. 
presumption  against,  436,  447. 
Ignorance  of  Law, 

no  excuse  for  violation  of,  48. 
presumption  against,  453. 
Illegality, 

presumption  against,  436,  459. 
Illegitimacy, 

presumption  against,  436,  464. 

how  rebutted,  436,  465. 
declarations  of  deceased  persons,  not 
admissible  to  prove,  633,  n.  (6). 
Immaterial  Averments  assd  State- 
ments, 
need  not  be  proved,  383. 

unless  they  affect  what  is  mate- 
terial,  383. 
Immaturity  of  Intellect, 

a  ground  of  incompetency,  315. 
Immorality, 

presumption  against,  463. 
Impossibility, 
kinds  of, 
physical,  23. 

different  motions  respecting  83- 
33. 
moral,  33. 
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Impossibilitt — Oontinued. 

fiction  of  law  must  not  involve, 
432. 
avoids  judgments,  735. 
awards,  736. 

Impossiblh  OprBNSBS, 

confessions  of,  713. 
Impkobabilitt,  33. 
Inaccubact  of  Language  m  Wbit- 

TBN  INSTBTIMBNTS, 

not  to  be  confounded  with  ambigu- 
ity, 315. 

INOOMPBTBNCY.      See  WiTNBSB. 

Incompleteness,  in  tbstimont, 
more  frequent  than  fabrication,  34. 
an  infirmative  hypothesis  affecting 
extrajudicial  confessions,  715. 
Inconsistbnct, 
avoids  judgments,  735. 
verdicts,  736. 
awards,  736. 
Inconsistent  Statements  by  Wit- 
nesses, 
cross-examination  as  to,  807. 

Incumbent,  deceased, 

bdoks  of,  when  evidence  for  succes- 
sor, 636. 
Indicative  Evidence, 

meaning  of,  131. 

chief  uses  of,  131. 

instances  of,  131,  686,644,  669,  n.{w). 

Indikbct  Evidence, 
what,  35,  400. 

may  be  conclusive  or  presumptive, 
25,  400. 

iNDISTINCTNBaS, 

a  resource  of  evasive  witnesses,  835. 

Inducement  to  confess, 
,   when  illegal,  691,  735. 
confession    made    in    consequence 
of,  not  receivable,  689. 

Induction, 
presumed  from  possession,  508. 

Infamy, 
incompetency  from,  303. 
abolished,  204. 

Infants, 
capacity  of,  as  witnesses,  815. 
old  law,  217. 

gradual  changes  in,  317. 
modern  law,  330. 
dying  declarations  of,  233. 
evidence  of,  effect  of,  235. 
capacity  of,  to  commit  crime,  419, 
436. 


iNFmMATivB  Facts  ok  Hypotheses, 

"280. 
Injuring  othbks,  desire  of, 
a  cause  of  false  confessions,  711. 

Innkeepebs, 
presumptions  affecting,  542. 

Innocence, 
presumption  of,  436,  460. 
favored  in  law,  448. 
will      not      be     made      against 

stronger  presumption,  461. 
sanity  presumed  in  preference  to, 
546. 
Inquisitokial  Pkinciplb, 
dominant   in  civU   and  canon  law, 
697. 
Insanity, 
incompetency  of  witness  from,  307- 

215. 
presumption  against,  426,  447,  546. 
continuance  of,  presumed,  if  once 
shown  to  exist,  513. 

Inspection, 
real  evidence  afforded  by,  279. 
of    documents  in    the    custody   or 

under  the  control  of  the  opposite 

party,  774. 
of  real  or  personal  property,  777. 
in  the  Court  of  Admiralty,  778. 
under  the  patent  law,  778. 

Instkuments  of  Evxdbncb, 
what,  170. 
kinds  of,  170. 
witnesses.    See  Wmness. 
real   evidence.     See    Real   Evi- 
dence. 
documents.    See  Documents. 
written, 
distinguished    from    documents, 

300,  600. 
different  kinds,  801. 
under  seal,  304. 
not  under  seal,  305. 
extrinsic  evidence,   when  admis- 
sible to   contradict,  vary,  or  ex- 
plain, 312. 
presumption  from  eloigning,  sup- 
pressing, defacing,  destroying, 
or  fabricating,  539, 530. 

Intellect,  want  of, 
incompetency  from,  307. 

deficiency  of,  307-315. 

immaturity  of,  315-335. 
not  presumed,  454. 

Intendments    op    Law.    See    Pre- 
sumptions. 
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Intent, 

plays  a  much  greater  part  in  crim- 
inal than  in  civil  proceedings,  134. 
presumption  of,  from  acts,  545. 

Intention  to  Commit  Offensb, 
presumption  of  guilt  from  declara- 
tion of,  576. 
Interest, 
incompetency  from,  old  law  as  to, 
199,  238-344. 
observations  on,  199-303. 
alterations  in,  by  statute,  304, 244- 
256. 
declarations    by    deceased    persons 
against,  633. 

Inteblinbations  in  Documents, 
effect  of,  319. 

International  Law, 
presumptions  in,  534-536. 
public,  adopted  by  the  common  law, 
534. 
Interpreter, 
person  who  is  deaf  and  dumb,  may 

be  called  upon  to  plead  by,  661. 
communications  to,  privileged  from 
disclosure,  734. 
Interrogation, 
of  accused  persons, 
allowed  on  the  continent,  697. 
arguments  in  favor  of,  699. 
against,  700. 
o4  witnesses,   rules  for  conducting 
the,  816-831. 

Intberogatories, 
examination  of    witnesses  on,  133— 

139. 
exhibiting,  to  parties  before  trial, 

778-783. 
cases  in  which  party  not  bound  to 

answer,  781. 

Intoxication, 

a  ground  of  incompetency,  189. 

self-disserving    statements    during, 
669. 
Investigation  of  Facts  by  Judicial 

Trebunals,  3. 
Investitive  Rules  ov  Evidence, 

what,  33. 
Ibbbbuttable   Presumptions.     See 

Pbbsumptions. 
Irregularity, 

will  not  be  presumed,  473. 

Ibrblbvancy  ov  evidence, 
grounds  of,  351. 
rules  for  determining,  363. 

3 


Irrbligion, 
presumption  against,  466. 

Irbbsponsible  Agency, 

an  infirmative  hypothesis  affecting 
real  evidence,  284. 

presumptive  evidence  receivable  to 
negative  hypothesis,  that  facts 
proved  were  the  result  of,  561. 

Issue, 
evidence  must  be  solely  directed  to 

matters  in,  147,  350. 
sufficient  to  prove  substance  of,  147, 
381. 

Issue,   Collateral,   must   not    be 
raised,  805. 
evidence  tendered  in  support  of,  must 
be  rejected,  806. 

Jews, 
how  sworn,  330. 

Judge  at  Trial, 

cannot  be  challenged,  108. 
charged  with  the  general  conduct  of 
the  proceedings,  103. 
decides  all  questions  of  law  and 

practice,  103. 
determines  on  whom  the  burden  of 

proof  lies,  103, 443. 
determines  on  the  admission  and 

rejection  of  evidence,  103. 
sums  up  the  case  to  the  jury,  103. 
determines  whether  there  is  any 

evidence  for  the  jury,  104. 
decides  facts  on  which  admissibil- 
ity of    evidence    depends,  105, 
790. 
may  put  questions  to   witnesses, 
789. 
inspect  media  of  proof,  789. 
bound  by  the  rules  of  evidence,  114, 

157,  773. 
has  a  discretion  with  respect  to  the 
rules  of  forensic  proof,  114,  157, 
773. 
when  he  may  be  a  witness,  369. 
his  notes  not  evidence,  309. 
in  what   sense  counsel  for  accused 

persons,  793. 
errors  of,  how  corrected,  104. 

Judgments, 
presumed  to  be  given  in  invitum, 

543. 
to  operate  as  an  estoppel,  must  be 

pleaded  if  there  be  an  opportunity, 

738. 
may  be  impeached  for  fraud,  739. 

or  forgery,  740. 
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JtrDICIAl, 

writings,  what  are,  303. 
acts, 

presumptions  in  favor  of,  473. 

vitiated  by  fraud,  316,  739. 
notice,  of  what  matters  courts  take, 

351. 
confession,  689. 
matters  privileged  from  disclosure 

on  grounds  of  puhlic  policy,  723. 
evidence.    See  Evidence,  Jtidicial. 
portion  of  records,  733,  734. 

Judicial  Interkosation, 
prohibited  by  our  law,  697. 
arguments  in  favor  of,  699. 
against,  700. 

Jtjbisdiction   as   Inferior   Tribu- 
nals, 
effect  of  the  maxim  "  ominia  prsa- 
sumuutur,"  etc.,  upon,  473. 

JlTROK, 

may  be  a  witness,  868. 
evidence  of,  not   receivable   to  im- 
peach verdict,  723. 

Jury, 

may  be  challenged,  103 . 
determine  facts,  104. 
and   law    so  far  as  finding  gen- 
eral verdict,  106. 
cannot  find  verdict  on  their  personal 

knowledge,  117,  268. 
may  use  their  general  knowledge  for 
that  purpose,  268. 
put  questions  to  witnesses,  789. 
inspect  media  of  proof,  789. 
formerly  witnesses,  163. 
gradual  change  in  their  functions, 

164. 
bound   by   law,  as  laid    down    by 
judge,  104. 
and  by  the  rules  of  evidence,  157- 
158.    , 
new  trial  granted  for  misconduct  or 
mistake  of,  104. 
for  disregard  of  presumptions  by, 
of  law,  417. 
of  fact,  or    mixed   presump- 
tions, 417,  441. 
direction  to,  as  to  artificial  presump- 
tions, 440. 
belief    of,    in    facts    found,    when 
directed  to  make  presumptions  in 
support  of    beneficial  enjoyment, 
513. 

Justice, 

expletive,  33. 
attributive.  33. 


Justice  of  the  Peace, 
appointment  of,  presumed  from  acts, 

470. 
orders  of,  presumptions  in  support 

of,  472. 

BilEPBH  OF  EeCOHDS, 

may  give  evidence  of  their  condi- 
tion, but  not  of  their  contents,  308. 

Knowledgb, 

what  is  meant  by,  7. 

three  kinds  of  —  intuitive,  demon- 
strative, sensitive,  7. 

sometimes  synonymous  with  belief, 
7. 

when  presumed,  515. 

Lajstds, 
power    in   charities   to   sell,  when 
presumed,  508. 
Labcent, 
presumption  of,  from  possession  of 
stolen  property,  291-394. 

Law, 

definition  of.  1. 

connection  between,  and  facts,  1. 

municipal,  origin  of,  34. 

presumption  against  ■  ignorance  of, 
48,  453. 

mistake  of,  self-disserving  state- 
ments through,  670. 

Law  of  Evidence.    See  Evidence, 
English  Law  of. 

Laws,  Poeeign, 
must  be  proved  as  facts,  31. 
how  far  adopted  by  the  common  law, 

535. 
how  proved,  650. 

33  &  33  Vict.  c.  63,  and  34  Vict.  c.  11, 
enabling    our    courts    to    obtain 
opinions  of  foreign  courts  on  ques- 
tions of,  653. 
Leading  Questions, 
general  rule  —  on    material  points 
are  allowed  on   cross-examina- 
tion, but  not  on  examination  in 
chief,  803. 
reasons  for  this,  803. 
what  are  the  leading  questions, 

803.       ' 
in  practice,  leading  questions  often 

pass  without  objection,  803. 
unfounded    objections   constantly 
taken  on  this  ground,  803. 
exceptions, 

1.  Identification     of     persons    or 
things,  804. 
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Leading  QuasTioss— Cfenimwed 
2.  Contradiction   of    former   vrit- 

ness,  804. 
8.  Witness  hostile  to  the  party  by 
whom  he  was  called,  805. 

4.  Defective  memory,  805. 

5.  Complicated       subject-matter, 

805. 
expediency  of  leading  when  allow- 
able, 805. 

Legal  Memory, 

time  of,  480. 
Legal  Presumptions,  44, 416. 
Legitimacy, 
presumption  of,  436,  465. 
how  rebutted,  496,  465. 
Letter, 
presumption  of  date  of,  516. 
put    into    post,  presumed    to  have 

reached  its  destination,  517, 
not  in  general  a  written  instrument, 
600. 
Letters  Patent, 
may  be  presumed,  in  support  of  pos- 
session, 507. 
action  for  infringement  of,  inspec- 
tion in,  777. 
Licenses, 

presumption  of,  506. 
Life, 
no  praesumptio  juris  relative  to  its 

duration,  532. 
presumption  of  continuance  of,  when 
it  ceases,  523. 

Limit  to  number  op  Witnesses, 

absurdity  of  laws  attempting  to  fix, 
53. 
Lis  Mota, 

what,  631. 
Living  Memory, 

distinguished  from  legal,  480. 
Living  Proofs, 

distinguished  from  dead,  299. 
Loan,  by  parent  to  child, 

presumption  against,  457. 

Log-books  of  Merchant  Vessels, 
admissibility  of,  in  evidence,  162,  n. 

Lost  Document, 

presumed  to  have  been  duly  stamp- 
ed, 321,  474. 

secondary  evidence  of,  may  be 
given,  609. 

Lost  Grant, 
title  by,  487-493. 


Lunatic, 
competency   of,   to  give  evidence, 

207-215. 
self^lisservlng  statements  by,  669. 

Magistrates,  Jurisdiction  of, 
not  enlarged  by  the  maxim.  Omnia 
prtBsumuntur,  etc.,  473. 
Malice, 
presumption  of,  from  certain  acta, 
545. 

MALITIA  SITPPLKT  iETATBM,  426. 

Mandamus, 

to  examine  witness,  133-186. 
Manors, 

presumptions  affecting,  640. 
Maritimb  Law, 

presumptions  in,  636. 
Mare, 

instead  of  writing,  proof  of,  327. 
Marriage, 
presumption  of,  from  cohabitation 

and  reputation,  464. 
consummation  of  —  presumed,  515. 
registers,  proof  of,  619. 
foreign,    presumption    in  favor  of 
regularity  of,  536. 
Marriage,  Promise  of,  action  fob 
breach  of, 
parties     competent    witnesses     in, 

253. 
corroborative  evidence  required  in, 
771. 
Married  Woman, 

when  presumed  to  act  under  control 
of  husband,  541. 
Marry,  Promise  to, 
presumption  respecting  time  of  per- 
formance, 515. 

Master  in  Chancery, 

appointment  of,  may  be  prdstuned, 
470. 
Matter  in  Pais, 

estoppel  by,  679. 
Matter  of  Record, 

estoppel  by,  677. 
Means  of  Committing  Offense, 

presumption  of  guilt  from,  571. 
Media  of  Proof, 

the  exacting  a  certain  number,  a  se- 
curity against  misdecision,  88. 

See  Quantity  of  Evidence. 

Medical  Men, 
communications  to,    not  privileged 
from  disclosure,  734. 
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Mbmokanda, 

to  refreali  the  memory  of  witnesses, 
when  admissible,  311. 
Memoriais  of  Documents, 

secondary  evidence,  594. 
Memory, 

legal  time  of,  480. 

living,  distinguished  from  legal,  480. 

memoranda  to  refresh,  when  admis- 
sible, 311. 
Henace, 

instruments  obtained  by,  void,  316. 
Bee  Threats. 
Mendacity, 

an  infirmative  hypothesis  applicable 
to  extrajudicial  confessions,  714. 
Mesne  AssiaNMSNTS, 

may  be  presumed,  509. 
Military  Duty, 

false  confessions  to  escape,  709.  • 
Misconduct, 

presumptions  against,  459. 
Misdemeanor, 

new  trial  grantable  in  case  of,  814. 
Misintbrpbetation, 

an  infirmative  hypothesis  applicable 
to  extrajudicial  confessions,  714. 

Misprision  of  Treason, 
number  of    witnesses  required  on 
trial  for,  764. 
Misrepresentation, 
more  frequent  form  of    falsehood 
than  fabrication,  34. 
Missing  Ship, 

presumption  of  loss  of,  537. 
Mistake, 
self-disserving     statements     made 
through, 
of  fact,  670. 
of  law,  670. 
Mixed  Presumptions,  437. 

MODELS, 

real  evidence  afforded  by,  379. 
Modern  Usage, 

evidence  of  prescriptive  right,  482. 
Modus  Decimandi, 
presumption  of,  evidence  to  support, 

483. 
evidence  of,  under  3  &  8  Will.  4,  c. 
100.. 500. 
Mohammedan  Law, 
as  to  witnesses  in  certaiu  cases,  76, 
77,  80,  81. 
Mohammedan  Witness, 
how  sworn,  280. 


Monomaniac,  Evtdbncb  of, 
admissibility  of,  209-313. 

Moral, 
certainty  synonymous  with  knowl- 
edge, 7. 
sanction  of  truth,  15. 
certainty  of  guilt  required  in  crimi- 
nal cases,  133,  554. 
Moravians, 
aflSrmatiou  of,  receivable,  236. 

Mortgage  Term, 

surrender  of,  when  presumed,  521. 
Mosaic  Law, 
relating  to  the  testimony  of  women, 
77,  746,  in  notis. 
to  a  plurality  of  witnesses,  80, 
743. 
Motives  to  Commit   Offense, 
presumption  of  guilt  from,  571. 

Municipal  Law, 

origin  of,  34. 
Munimbnts  of  Title, 
privilege  of  not  producing,  399. 
no  answer  to  application  for  dis- 
covery, 777. 
party  not  bound  to  answer  interrog- 
atories as  to  contents  of,  781. 

Nations,  Comity  Amono-, 

presumptions  of,  535. 
Natural, 

•   sanction  of  truth,  13. 
evidence,  31. 
presumptions,  what,  415. 
Nature,  Course  of, 
judicially  noticed,  353. 
presumptions  derived  from,  453. 
physical,  453. 
moral,  457. 

stronger    than    casual    presump- 
tions, 446. 

Necessary  Inferences,   from  cir- 
cumstantial EVIDENOB, 

cases  of,  280.     r 
Negative, 

facts,  what  are,  12. 

averments  differ  from  negatives,  371. 

proof  of,  depends  on  substance,  873. 

fictions,  what  are,  423. 
Neglect  of  Duty, 

presumption  against,  463. 
Nets, 

right  to  land,  when  presumed,  509. 
New  Trial, 

in  civil  cases, 
for  error  of  judge,  104,  417, 818. 
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New  TRiAii — Gontinued. 

for  mistake  or  misconduct  of  jury, 

104,  417,  441. 
on  the  ground  of  surprise,  105. 
not    grantable    for    ruling    that 
stamp  is  sufficient    or  not  re- 
quired, 333. 
in  criminal  cases,  814. 

NiEFTY, 

doubtful  if  provable  by  one  witness, 
764. 
nombnclattieb    of    the    english 
Law  of  Evidence, 
objectionable  in  some  respects,  168. 

NoN  COMPOS  Mentis, 
not  a  competent  witness,  208. 
self-disserving  statements  made  by 
person  who  is,  669. 

NoN-BxisTiNG  Grant, 

pleading  title  by,  487. 

evidence  in  support  of,  489. 
non-obsekvancb     of      prbsckibbd 
Forms  for  prb-appointbd  Ett- 

DBNOB, 

effect  of,  72. 
NON-RESPONSION, 
presumption  of  guilt  from,  716. 

NoN-trsER, 
presumption   of    surrender    or  ex- 
tinguishment from,  504. 

Notes  of  Judge, 

not  evidence,  309. 
Notice  to  produce, 

necessary  to  let  in  secondary  evi- 
dence, 299. 

terms  of,  610. 

when  it  may  be  given  in  court,  612. 

Notorious,  Matters  deemed, 
need  not  be  proved,  851,  352. 
may  be  referred  to  by  counsel  or 
party,  801. 

NiTL  TiBL  Record, 
plea  of, 
original  must  be  produced  in  sup- 
port of  issue  on,  619. 
Number  of  Witnesses.    See  Quan- 
TiTy  OF  Evidence. 

Oaths, 
antiquity  and  general  use  of,  62. 
nature  of,  63-67. 
utility  of,  observations  on,  66-68. 
abuses  of,  68. 

voluntary,  prohibited  by  law,  69. 
grounds  of   incompetency  to  take, 
190, 198.  207. 


Oaths — Continued. 
forms  of,  in  English  law,  229. 
modes  of  taking,  230. 
perverse  refusal  to  take,  a  contempt 

of  court,  235. 
persons  excused  by  law  from  taking, 

236,  237. 
forms  of  affirmation  substituted  for, 
236-288. 
Obligations, 
presumption  of  contiauance  of,  519 

Occupation, 
property  presumed  from,  477. 
allegation  of  seizin  implies,  541. 
Offenses, 
caution  required  when  of  very  an- 
cient date,  461. 
division  of,  into  Delicta  facti  transe- 
untis  and  Delicta  facti  permanen- 
tis,  555. 
Office,  course  of  business  in, 
presumptions  from,  516. 
public,  516. 
private,  517. 

Office  Copies,  what,  617. 
Officers  of  Justice, 

tampering    with,     presumption    of 
guilt  from,  578.  , 
Official  Acts, 

presumptions  in  favor  of,  471. 
Official  Appointments, 

presumption^  in  favor  of,  469,  623. 

Official  preappointed   Evidencb, 
not  sufficient  attention  paid 
TO,  etc.,  167. 
Omnia  pr^sumuntur  esse  rite  acta. 
importance  of  this  maxim,  467. 
general  view  of,  468. 
instances  of  the  application  of,  469- 

475. 
does  not  apply  to  give  jurisdiction, 
478. 
Onomastic  Signature, 

what,  325. 
Onus   Probandl     See   Burden   of 

Proof. 
Opinion  Evidence, 
not  in  general  receivable,  154,  646. 

meaning  of  this  rule,  647. 
exceptions, 
evidence  of  "Experts"  on  ques- 
tions of  science,  skill,  etc.,  619. 
value  of,  651. 
French  law,  653. 
scientific  evidence  received  with 
too  little  discrimination.  654. 
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Ofinion  Evidbncb — Continued. 

opinions  founded  on  complex 
facts  \rhich  cannot  easily  be 
brought  before  the  tribunal, 
655. 

Oppokttjnitibs  of  committinq  Of- 

FBNSB, 

presumption  of  guilt  from,  571. 
Oral  Evidence, 
distinguished  from  parol,  309,  n.  (y). 

Ohai  Examination, 
of  parties  before  trial,  779. 
See  Vivi    VOCE    Examination, 
AND  Witness. 
Oedbal, 
trial  by,  observations  on,  43. 

Okdbeing  Witnesses  out  of  Coubt, 
795. 

OUDBB  OF   BbGINNINO,  OR,  ObDO   In- 

ciPiENDi.    See  Beginning,  Order 

OF. 

Ordinary, 
title    by  prescription   against,   evi- 
dence required  to  support,  493. 
consent  of,  to    composition    deeds, 
presumed,  508. 
Ordinary  Conduct  of  Mankind, 
presumptions  from,  514. 

Orioinai  Evidence, 
distinguished  from  derivative,  36. 
exaction  of, 
a  branch  of  the  rule  requiring  the 

best  evidence,  117. 
a  marked  feature  of  English  law. 
593.  ' 

Ouster, 

presumption  against,  465. 
Overseer, 
appointment  of,  may  be  presumed. 
470. 

Parent, 
presumption  of  gift  from,  to  child, 

457. 

Parliament, 

act  of,  may  be  presumed  in  favor  of 
possession,  507. 

presumption  of  having  sat  in,  508. 
Parol  Contract, 

meaning  of  term,  809,  n.  (ji). 

Parol  Evidencb, 
no  degrees  of,  118. 
not  synonymous  with  oral,  809,  n.  (y). 
in   what   sense  inferior  to  written. 
308. 


Pakol  Evtdencb — Continued,. 
not  in  general  admissible  to  contra- 
dict, vary,   or  explain  written 
instruments,  318. 
exceptions,  313. 

Parsee  Witness, 
how  sworn,  331. 
Parties  to  suit  or  pbocebding, 
when  admissible  as  witnesses,  238. 
general    rule    of    old    law — not 

competent,  238. 
exceptions,  339. 
at  common  law,  239. 
prosecutors,  339. 
approvers    and    accomplices, 

340. 
issues  from  Chancery,  244. 
by  statute,  244',  251-253. 
in  revenue  prosecutions,  253. 
in  Divorce  Court,  255. 
husbands    and    wives    of    parties, 

when  admissible,  346-353. 
evidence  to    character    of    parties, 
355. 
general  rule  —  not  receivable,  355. 
exception,  355. 
admissions   by,   whole  of,  must  be 
taken  together,  660. 
effect  of,  663-668. 
interrogations  of,  before  trial,  778. 
oral  examination  of,    before    trial 

779. 
addresses  of,  at  trial,  how  regulated, 
_  788. 

right    of,  to  discredit    adversary's 
witnesses,  805. 
their  own,  808. 
Pabtnbrs, 
presumed  interested  in  equal  moie- 
ties, 517. 
Party  Wall, 
presumption  as  to  property  in  land 
on  which  it  is  built,  540. 
Patent, 
may  be  presumed  in  favor  of  pos- 
session, 507. 
inspection  in  action  on,  777. 
Payment, 
receipt  under  seal,  conclusive  evi- 
dence of,  419,  519. 
not    under    seal,  only  primS,  facie 

evidence  of,  519. 
in  the  absence  of  evidence  of,  debt 
generally  presumed   to    continue, 
519. 
when  presumed,  519. 
Peace   Officer,   appointment    of, 

MAY  BE  presumed,  470. 
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Pectjniaky  Interest, 

in  cause,  goes  to  credit  of  witness, 
-     373. 

presumption  of  homicide  from,  433. 
declarations  against,  admissible,  683. 

Pedigree, 

derivative    evidence    receivable  to 
prove  matters  of,  681. 

Penalty,   Questions    Tending    to 
Expose  to, 
witnesses  not  bound  to  answer,  173- 
181. 
nor  to  produce  documents,  299. 
nor    to     answer     interrogatories, 
781. 
Perjubt,  • 

what,  62. 

punishment  for,  62. 
false  afiBrmation  or  declaration  pun- 
ishable as,  336,  338. 
how  proved, 
must  be  at  least  two  witnesses  or 
proofs,  749-751. 
reason  usually  assigned  for  this, 

751. 
true  reason,  753. 
amount  of     evidence    required 
from  each  witness,  or  proof, 
755. 
record  of  proceedings  no  defense  to 
indictment  for,  740. 

Pbrpettjating  Testimony, 
means  of,  in  our  law,  167. 

PeRSONAIj    AtTENDAJTCB  at   TKIAli, 

enforced  by  law,  173. 
exceptions  to  this  rule,  133. 
Personal  EviDEisrcB, 
what,  36.  , 

Personal  Injuby, 
husband  and  wife   competent  wit- 
nesses   at    common    law  .  against 
each  other  in  charges  of,  257. 
Personal  Knowledge, 
tribunals  must  not  act  on,  37,  117, 
268. 
Perverse  Verdict, 

what,  104. 
Petty  Jurors, 
proceedings  of,  privileged  from  dis-. 
closure,  738. 
Pews, 
right  to,  493. 
possessory  or  absolute,  493. 
may  be   claimed  by  prescription, 
492. 
such  claim,  how  rebutted,  493. 


Philosophical  Evidence, 

mistakes  from  confounding  it  with 
legal  evidence,  59. 
Photograph  Copy, 

admissible,  618. 
Physical, 

facts,   distinguished  from    psycho- 
logical, 11. 
coincidences      and     dissimilarities, 

effect  of.  281. 
impossibility  a  test  of  truth,  821. 
Physiognomy, 
not  legal  evidence  against  a  party, 
119. 
Pleading, 
estoppel  by,  677. 
in  criminal  cases,  690. 
Pleadings, 

evidence  excluded  by  state  of,  851. 
burden  of  proof  determined  by,  867. 
immaterial    averments  in,  may  be 

disregarded,  382. 
amendment  of,  at  trial,  890. 
order  of  beginning   determined  by, 
797. 
Plenary   Confessions.     See    Selp- 

kegarding  Evidence. 
Pluaklity  of  Witnesses.  See  Quait- 

TiTY  OF  Evidence. 
Poison,  Death  from, 
proof  of  corpus  delicti  in   cases  of, 

565. 
physical  evidence  of,  565. 
moral,  565. 

chemical  tests  of,  565. 
Political, 

sanction  of  truth,  what,  63. 
matters,  privileged  from  disclosure 
on  grounds  of  public  policy,  732. 
Popular,  or  Mobal,  Sanction   of 
Truth. 
what,  15. 
Possession, 
presumption  of  right  from,  46. 
'  highly  favored  in  jurisprudence, 

477. 
possession,  prima  facie  evidence 

of  property,  477. 
possession,  or  perception  of  prof- 
its, of  real  estate,  prima  facie 
evidence  of  estate  in  fee,  477. 
presumption      strengthened     by 
length  of  enjoyment,  477. 
1°.  Presumption  from  long  user  of 
rights  to  certain  things  which 
lie  in  grant,  478. 
prescription,  title  by,  478. 
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PossESsioif — Continued. 

cannot  in  general  be  made, 
except  to  things  ■which  lie 
in  grant,  478. 
semble,  could  not  at  the  com- 
mon law  be  made  against 
the  crown,  479. 
difference  between  custom  and 

prescription,  479. 
mode   of  pleading  prescription 
at  common  law,  479. 
requisites   of    a   prescriptive 

right,  479. 
at  common  law,  479,  480. 
Stat.West.  1  (  3  Edw.  1),  c.  39, 

480. 
legal  and  liming  memory,  480. 
82  Hen.  8,  c.  3,  and  21  Jac,  1, 

c.  16,  480. 
title  may  be  lost  by  interrup- 
tion, 481. 
evidence  of  prescriptive    right 
from  modern  user,  481. 
what  length  of  user  necessary, 

482. 
prescriptive  claim  not  defeated 
by  trifling  variations  in  exer- 
cise of  the  right,  484. 
effect    of    evidence  of    user, 
where  it  is  not  sufficient  to 
raise    presumption   of   pre- 
scriptive right,  485. 
presumption    of    prescriptive 
right  from  enjoyment,  how 
put  an  end  to,  486. 
title  by  non-existing  grant,  487. 
twenty  years'  uninterrupted  en- 
joyment   held    cogent    evi- 
dence of  a  grant,  489. 
possession  must  have  been  ac- 
quiesced in,  by  owner  of 
the  inheritance,  490. 
proof  of,  491. 
presumption  only  conclusive 
when  evidence  of  enjoyment 
uncontradicted    and    unex- 
plained,. 491. 
presumption  of  grant  from  the 
crown,  length  of    time   re- 
quired to  support,  498, 
presumption  in  derogation  of 
the  rights  of    the.  public, 
493. 
poBsesBory     right     gives     title 
against  wrong-doer,  498. 
Inconveniences  of  the  old  law,  498. 
statutes  passed  to  remedy  them, 
.494-498,  600. 
2  &  8  "Will.  4,  c.  7, 1494. 
construction  of,  498. 


PosBBSBiON — Continued. 

earlier  sections  do  not  take 
away  the  common  law, 
498. 
meaning  of  "  suit  or  ac- 
tion "  in  sect.  4,  499. 
meaning    of    "  presump- 
tion "  in  sect.  6,  499. 
statute  does  not  apply  to 

claims  in  gross,  499. 
discrepancy  between  3nd 
and  8th  sections,  499. 
3  &  8  Will.  4,  c.  100,  500. 
the  common  law  not  taken  away 
by,  501. 
S°.    Incorporeal  rights  not  affected 
by  2  &  3  Will.  4,  cc.   71  and 
100.. 503. 
dedication  of  highway  to  the  pub- 
lic, 503. 
presumed  from  permissive  user, 
503. 
intention  of   owner  must  be 

considered,  503. 
must  be  with  consent  of  owner 

of  the  fee,  503. 
consent  may  be  inferred,  503, 

604. 
public  favored,  504. 
presumption  of  surrender  or  ex- 
tinguishment of  easements  by 
non-user,  604. 
continuous,  605. 
intermittent,  506. 
presumption  of  grant  of  licenses, 
506. 
3  °.  Presumptions  of  fa  ts  in  support 
of  beneficial  enjoyment,  506. 
general  principle,  507. 
instances,  607. 
presumption  of    conveyances    by 
trustees,  609. 
general  rule,  509. 
■  presumption  should  be  in  fa- 
vor of     the  owner  of    the 
ipheritance,  609. 
presumption  cannot  be  made, 
where  it  would  be  a  breach 
of  trust  in   the  trustees  to 
make  the  conveyance,  509. 
presumption  of  the  surrender 
of  terms  by   trustees  for 
years,  510. 
old  law,  510. 

surrender  of  term  presuma- 
ble from  circum- 
stances, 511. 
but  not  merely  from  the 
fact  of  the  term  being 
satisfied,  511. 
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Possession — ConUnitecL. 

surrender  of  term  when  pre- 
sumable from  acts  of 
the  owner  of  the  in- 
heritance, 511. 
attendant  term,  513. 
non-attendant  term,  612. 
8  &  9  Vict.  c.  112.  .512. 

Possession,  Ancient, 
proof  of,  633. 

POSSBSSION      OF      STOLEN     PKOPERTY, 
PKESUMl'TION  OF  GUILT  FHOM, 

sometimes  shifts  the  burden  of  proof, 

291. 
possession  must  be  recent,  291. 

exclusive,  394. 
carried  too  far  in  practice,  294. 
explanation  of  possession  by  the 

accused,  295. 

Post, 
letter  put  into,  presumed  to  have 
reached  destination,  516. 
Post-Office, 
presumption  as  to  appointments  in, 
470. 
Practice,  Forensic,  respecting  evi- 
dence, 
rules  of,  known  to  our  ancient  law- 
yers, 154. 
less  inflexible  than  the  rules  of  evi- 
dence, 114,  157,  773. 
proceedings  previous  to  trial,  774. 
inspection   of  documents  in    the 
custody  or  under  the  control  of 
the  opposite  party,  774. 
at  common  law,  774. 
14&15  Vict.  c.  99,  s.  6..775. 
discovery,  &c.,  of    documents    in 
the  possession  or  power  of  the 
opposite  party,  776. 
17  &  18  Vict.  c.  125,  s.  50.  .776. 
inspection  of  real  or  personal  prop- 
erty, 777. 
inspection  in  the  Court  of  Admi- 
ralty, 778. 
inspection  under  patent  law,  778. 
exhibiting    interrogatories    to    a 
party  in  the  cause,  778. 
17  &  18  Vict.  c.  125,  ss.  51-57. . 

778. 
20&31  Vict.  c.  85.  .782. 
admission  of    formal  documents 
before  trial,  783. 
course  of  trial,  787-790. 
principal  incidents  of,  795. 

ordering  witnesses  out  of  court, 

795. 
order  of  beginning,  796. 

4 


Practice,  Etc. — Continued. 

rule  against  stating  facts  without 
offering  evidence  of  them,  801. 
matters  of  history,  801. 
practice      respecting     "  Leading 

Questions,"  803-805. 
discrediting  adversary's  witnesses, 
805. 
party's  own  witnesses,  808. 
adjournment  of  trial,  811. 
ways  of  questioning  the  ruling 
of  a  tribunal  on  evidence,  818. 
Prb-appointbd  or  pre-constituted 
Evidence, 
what,  28. 

prescribed  forms  for,  69. 
consequence  of  non-observance  of, 
72. 
in  English  law  suflScient  attention 

not  paid  to  official,  167. 
principle  of  incompetency  ought  to 
be  confined  to,  306. 
Prejudice,   Communications   made 
without, 
not  receivable  in  evidence,  668. 
Preparations  for  the  Commission 
OF  AN  Offense, 
presumption  of  guilt  from,  572. 
Prescription, 
what,  47,  478. 
title  by,  restricted  to  things  which 

lie  in  grant,  478. 
requisites  of  right  founded  by,  479. 
evidence  of,  from  modern  user,  481. 
act  for  shortening  the  time  of,  494. 
construction  of,  498. 
rights  not  aflfected  by,  502. 
Prescriptive  Claim, 

not  defeated  by  trifling  variations  in 
exercise  of  right,  484. 
Prescriptive  Right, 
requisites  of,  479. 

presumption  of,  how  rebutted,  486. 
what  possession  requisite  to  raise, 

490. 
against  the  crown,  493. 
or  public,  492. 
Press,  Public, 

misconduct  of,  581. 
Presumption, 

original  signification  of,  408. 
legal  signification  of,  410. 
different  meanings  of,  411. 
confusion  arising  from,  413. 
Presumptions, 
necessity  for,  44. 
abuse  of,  49. 
kinds  of,  415. 
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Peksumptions — Continued. 

presumptioiiB,  or  intendments,  of 
law  —  prsesumptiones       seu 
positiones  juris,  416. 
how  differing  Irom.  other  pre- 
sumptions, 416. 
grounds  of,  417. 
kinds  of,  418. 
irrebuttable,  or  conclusive  — 
prsesumptions  juris  et  de 
jure,  418. 
number  of,  419. 
use  of,  430. 
rebuttable,  conditional,  or  in- 
conclusive presumptions  — 
praesumptiones    juris    tan- 
tum,  4i8,  435. 
presumptions    of  faat,  or    natural 
presumptions  —  praesumptiones 
hominis,  437. 
grounds  and  sources  of,  438. 
probative  force  of,  439. 
division  of,  into  violent,  probable, 
and  light,  439. 
doubtful  utility  of,  431, 
division  of,  with  reference  to  bur- 
den of  proof,  433. 
alight,  432. 
do  not  constitute  proof,  or  shift 

the  burden  of  proof,  433. 
use  and  effect  of,  433. 
strong,  434. 
shift  the  burden  of  proof,  434. 
prima  facie  evidence,  435. 
effect  of,  435. 

distinguishable     from     prae- 
sumptiones   juris    tantim, 
436. 
Mixed  presumptions —  presump- 
tions of  mixed  law  and 
fact— presumptions  of  fact 
recognized  by  law,  437. 
grounds  of,  437. 
directions  to  juries  respecting 
presumptions   of  fact    and 
mixed  presumptions,  440. 
new  trials  for  disregard  of  by 
juries,  441. 
Pkesumptions,  Aktipioial, 
formerly  carried  too  far,  437. 
legitimate  use  of,  489. 
Pkesumptions,  Conflicting,  443. 
how  arising,  443. 
rules  respecting,  444. 

1.  Special  presumptions  take  pre- 

cedence of  general,  444. 

2.  Presumptions  derived  from  the 

course  of  nature  are  stronger 
than  casual  presumptions, 
446. 


Pebsumptions,  Etc. — Oontinued. 

3.  Presumptions      are       favored 

whicli  give  validity  to  acts,  447. 

4.  The  presumption  of  innocence 

is  favored  in  law,  448. 
Pebsumptions   in  Ceiminai   Jtjeis- 
peudbncb,  544. 
criminal  intent  presumed  from  cer- 
tain acts,  545. 
transferred    from     one    act     to 
another,  547. 
presumption  of   higher    degree  of 

guilt,  547. 
maxim  "  Qui  semel  malus,  semper 
prsesumitur    esse   malus    eodem 
genere,"  548. 
statutory  presumptions  in  criminal 

law,  550. 
presumptions  for  the  protection  of 
accused  persons,  551. 

Pebsumptions,  Miscbllanboub,  538. 
relating  to  real  estate,  539. 
founded  on  the  relations  in  which 

parties  stand  to  each  other,  541. 
in  contracts,  542. 
affecting  common  carriers,  542. 
innkeepers,  543. 
Pebsumptions    of    Law  and   Fact 

USUALLY  MBT  IN  PEACTICB,  541. 

presumption  against    ignorance  of 

the  law,  453. 
presumptions     derived    from    the 
course  of  nature,  453. 
against  misconduct,  469. 
in  favor  of  the  validity  of  acts, 

467. 
from  possession  and  user,  476. 
the  ordinary  conduct  of  man- 
kind, the  habits  of  society, 
and  usages  of  trade,  514. 
of  the  continuance  of  things  in  the 
state  in  which  they  have   once 
existed,  518. 
presumptions  in  disfavor  of  a  spolia- 
tor, 527. 
international  law,  534. 
maritime  law,  536. 
Pkesumptive  Evidence, 
what,  35,  36. 

equally  admissible  with  direct  evi- 
dence, 401. 
not  excluded  by  rule  requiring  pri- 
mary evidence,  401. 
comparison  between  and  direct  evi- 
dence, 403. 
advantages  of  direct  over,  403. 

presumptive  over  direct,  404. 
probative  force  of  a  chain  of,  406. 
rests  wholly  in  experience,  414. 
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Pkkstjmptitb  Evidence — Continued. 
necessity  for  resorting  to,  more  fre- 
quent in   criminal   than  in  civil 
cases,  553. 
principal   forms  of  inculpatory,  in 
criminal  cases,  570. 
general  heads, 
real  evidence,  570. 
evidence  derived  from  the  ante- 
cedent conduct  or  position  of 
the  accused,  570. 
evidence  derived  from  the  sub- 
sequent coniuat  of  the  accused, 
571. 
confessorial  evidence,  571. 
special  heads, 
motives,  means,  and  opportuni- 
ties, 571. 
preparations    and  previous    at- 
tempts, 573. 
declarations    of    intention    and 

threats,  576. 
change  of  life  or  circumstances, 

577. 
silence  when  accused,  716. 
false  statements,  719. 
evasive  statements,  718. 
suppression  or    eloignment    of 

evidence,  538. 
forgery  of  exculpatory  evidence, 

538. 
evasion  of  justice,  578. 
tampering  with  officers  of  jus- 
tice, 578. 
fear, 
indicated  by  passive  deport- 
ment, &c.,  583. 
confusion  of  mind,  585. 
indicated  by  desire  for  secrecy, 
585. 
general  observations  on  the  subject  of 

presumptive  evidence,  586. 
caution  to  tribunals  respecting,  589. 

PkBSTJMPTIVE      PROOI',    in    OREStlNAL 

Cases,  553. 
rules  peculiarly  applicable  to,  554. 
there  must    be  clear    and    un- 
equivocal proof  of  the  corpus 
delicti,  554. 
the  hypothesis  of  guilt  should 
be  consistent  with  all  the  facts 
proved,  568. 
Phbtiotjs  Attempts  to  commit  Of- 
fense, 
presumption  of  guilt  from,  573. 

Pbbvious  Convictions, 
when  receivable  in  evidence, 
of  parties,  359. 
of  witnesses,  361. 


PRBVIOTTB  QrAKBELS, 

presumption  of  homicide  from,  433. 

PeimI.  Facie  Case, 

burden  of  proof  shifted  by,  874, 460. 

PrimS.  Facie  Evidence, 

what,  435. 
Peimaey  Rules  of  Evidence, 
relate  to  the  quid  probandum,  147, 

348. 
universal  recognition  of,  147,  348. 
three  in  number,  147, 848. 

1.  Evidence     must     be    directed 
solely  to  the  matters  in  dis- 
pute, 147,  350. 
3.  Burden  of    proof  lies  on  the 
party   who    would    be   de 
feated  supposing    evidence 
not  given  on  either  side,  147. 
or  who  asserts  the  affirmative, 
869. 
8.  Sufficient  to  prove  the  substance 
of  the  issue,  147,  381. 

Pbimaky  and  Seoondabt  Evidence, 
meaning  of  these  terms  in  our  law, 

117. 
Prima/ry  evidence, 

what  it  is,  594. 
general    rule  —  secondary  evidence 
not  receivable  until  the  non-pro- 
duction   of    the  primary  is  ac- 
counted for,  594. 
whether  this  principle  extends  to 
evidence  extrd  causam,  594. 
answers  of  the  judges  in  Queen 

Caroline's  case,  594. 
examination  of  them,  599. 
resolutions  of  the  judges  under 

6&7  Will.  4,  c.  114.. 606 
practice  since  those  resolutions, 

607. 
17  &  18  Vict.  c.  135,  ss.  34, 103, 
and  38  Vict.  c.  18,  ss.  1,  5.  .608. 
Beeonda/ry  evidence, 
what  it  is,  594. 
when  admissible,  609. 
1.  Documpnt  destroyed  or  lost, 

609. 
3.  Document  in  the  possession 
of  the  adversary,  who  does 
not  produce  it  after  notice, 
609. 

3.  Document  in  the  possession 
of  a  party,  privileged  to 
withhold  it,  who  insists  on 
his  privilege,  609. 

4.  Document  in  the  possession  of 
a  party  who  is  out  of  the 
jurisdiction  of  the  court,  609 
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principles  to  be  borne  In  mind 
wlien  considering 

whether     a    sufficient 
foundation    has     been 
laid  for  the  reception  of 
secondary  evidence,610. 
1.  Whether  sufficient  search 
has  been  made  for  the 
document,  610. 
3.  Whether  notice  to  pro- 
duce sufficient,  610. 
nature  of,  612. 
no  degrees  of,  613. 
exceptions   to    the    rule    requiring 
primary  evidence,  615. 

1.  Where    production  physically 

impossible,  615. 

2.  Where  highly  inconvenient  on 

physical,  grounds,  615. 

3.  Where  on  moral  grounds,  616. 

public  documents,  619. 
modes    of    proof    provided    by 

statute,  619. 
different  sorts  of  copies  used  for 
proof  of  documents,  617. 
1.  Exemplifications  under  the 

great  seal,  617. 
3.  Exemplifications  under  the 
seal  of   the  court  where 
record  is,  617. 

3.  Office  copies,  617. 

4.  Examined  copies,  617. 

5.  Certified  copies,  618. 

6.  Photograph  copies,  618. 

4.  Appointments  of  public  officers, 

623. 

5.  Examination  on  the  voir  dire,623. 
circumstantial  evidence  not  affected 

by  rule  requiring  primary  evi- 
dence, 623. 
nor  self-disserving  evidence,  624, 

PRINCIPAi  AND  EVIDBNTIARY  FACTS, 

connection  between,  must  be  visible, 
118. 
Pbivatb  Writings.    See  Writings. 
Privilege  of  Parties, 
not  to  answer  certain  questions,  245. 
husbands  and  wives  of,  252. 
questions  tending  to  prove  adul- 
tery, 258,  356. 
not  to  produce  documents,  299. 

attorneys  of  parties,  299. 
not  to  answer  interrogatories,  781. 
Privilege  of  Witnesses, 
not  to  answer  questions  tending  to 
criminate,  173. 
or  to  disgrace,  181. 
or  subject  to  civil  proceedings,  185. 


Privilegbd  Communications, 
universally  recognized,  53-56. 
not  receivable  in  evidence,  668. 
reason  of  this  rule,  721. 
cases  to  which  it  applies,  724. 
communications  to  legal   advisers, 
724. 
to  medical  men — not  privileged, 

724. 
to  spiritual  advisers,  724. 
between  husband  and  wife,  730. 
secrets  of  business  or  friendship  — ■ 
not  protected,  731. 

Probabilities,  Calculus   op.     See 

Calculus  of  Probabilitibs. 
Probabilitt, 

what,  8  22. 

preponderance  of — sufficient  basis 
of  decision  in  civil  cases,  123. 
Proclamation, 

by  foreign  state,  how  proved,  631. 

by  the  Queen,  &o.,  how  proved,  630. 
Procreation, 

power  of,  when  presumed,  454. 

Pbofert,  rule  requiring, 
observations  on,  603. 

Professional  Matters  privileged 
from  disclosure  on  grounds  of  pub- 
lic policy,  734.' 

Promise  of  Marriage,  action  for 
breach  of, 

parties  competent  witnesses  in,  353. 

corroborative  evidence  required  in, 
771. 
Promise  to  Marry,  generally, 

means  within  a  reasonable  time,  515. 
Promissory  JTote, 

consideration  for,  presumed,  436. 

presumption  may  be  rebutted,  436. 
Proof, 

meaning  of  term,  9. 
Proofs, 

"  Living,"  what,  299. 

"  Dead,"  what,  299. 
Proper  Custody, 

production  of  documents  from,  rule 
as  to,  633. 
Peoprietaht  Interest, 

declarations  against,  admissible,  633. 
Prosecutor, 

a  competent  witness,  239,  261. 

cannot  address  the  jury,  361,787. 

Protestations  of  Innocence, 
superstitious     notions     respecting. 
590. 
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Peoximatb  Cause, 
law  regards,  118. 
Psychological  Facts, 

distinguished  from  physical,  11. 
difficulty  of    proving,  presumption 
rendered  necessary  by,  546. 
Public  Intbrbst, 
matters  of,  provable  by  derivative 
evidence,  630. 

PXJBLIC  JUBISDICTION, 

how  difFering  from  domestic,  38. 
PxjiLic  Oppicbrs, 
presumption  of  due  appointment  of, 
469,  633. 
Public  Offices, 
presumptions  from  course  of  busi- 
ness in,  516. 
Public  Policy, 
evidence  rejected  on  grounds  of,  731. 
matters  thus  excluded,  733. 
political,  723. 
judicial,  733. 
professional,  734. 
social,  730. 
Public  Pbbss, 

misconduct  of,  in  certain  cases,  581. 
Public  Rights, 

favored,  504. 
Public  Writings.    (See  Writings. 
Publicity  of  judicial  proceedings, 
a  feature  of  English  law,  101. 
salutary  effects  of,  131, 139. 
not  advisable  in  some  cases,  141. 
Purgation  under  Canon  Law, 
what,  67. 

Quakers, 

affirmation  of,  receivable,  336. 
Quantity  of  Evidence, 
absurdity  of  attempting  to  limit,  by 
law,  the  number  of  witnesses  re- 
quired in  each  case,  53. 
advantages  of   requiring  a  certain 

number  of  media  of  proof,  80. 
evils  of,  80. 

practice  of    the  civilians  and  can- 
onists, 80. 
Mosaic  law,  80,  743. 
Mohammedan  law,  81. 
arguments  for  a  plurality  of  wit- 
nesses in  all  cases,  743. 
arguments  against,  744. 
English  law  on  this  subject, 

general  rule  —  no  particular  num- 
ber of  instruments  of  evidence 
required  for  proof  or  disproof, 
741. 


Quantity  of  Evidence — Uontinued. 
origin  of  this  rule,  748. 
exceptions  at   common  law,  749. 
prosecutions  for  perjury,  749. 
reason  usually  assigned  for, 

751. 
true  reason,  753. 
amount  of  evidence  required 
from  each  witness,  or  proof, 
755. 
proof  of  wills,  760. 
trial  by  witnesses,  760. 
claims  of  villenage  or  niefty,  764, 
by  statute,  764. 

trials  for  treason  and  misprision 
of  treason,  764. 
reasons  for  this  alteration  in 

the  common  law,  766. 
objections  to,  769. 
fallacy  of  these,  769. 
two  witnesses  not  requisite  to 
prove     collateral    matters, 
771. 
other  statutory  exceptions,  771. 
no  artificial  weight  attached  to  the 
testimony  of  the  two  witnesses, 
773. 
Quasi  Pr^sumptionbs  Juris, 

what  are,  437. 
Quasi  Public  Documents, 

made  evidence  of  facts,  161,  644. 
Questions, 
privilege  of  not  answering,  173-185. 

QUINTILIAN, 

his  rules  for  the  interrogation  of 
witnesses,  819,  820. 
Quit-Ebnts, 
when  payments  presumed  to  be,  541. 

Rape, 
inferences  from    real    evidence  in 

cases  of,  281. 
evidence  of  character  of    prosecu- 
trix admissible  in,  356. 
Ratification, 

relates  back  to  time  of  act  done,  435. 
Real  Estate, 
presumptions  affecting,  539. 
See  also  Presumptions  from  Pos- 
session. 
Real  Evidence, 
what,  36,  377. 
sometimes  direct,  377. 
usually  circumstantial,  377. 
immediate,  26,  377. 
reported,  36,  279. 

necessary  inferences  from  circum- 
stantial real  evidence,  280. 
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Real  Evidence — Continued. 

presumptive  inferencea  from,  381. 
,    infirmative  hypotheses  affecting  real 
evidence, 
accident,  284. 
forgery,  285-389. 

lawful  action  of  the  accused,  390. 
sometimes  fallacious  as  to  the  qual- 
ity of  crime,  390. 
observations  on  the  presumption  of 
larceny  from  possession  of  stolen 
property,  391-396. 

Ebasonablb  Evidence, 
what  is,  a  question  of  law,  104. 

Rbbtjttable  Pkbsumptionb,  418,  435. 
Rebutting  Case, 
when  it  may  be  adduced,  788. 
right  to  reply  upon,  788. 
Receipt, 
does  not  exclude  other  proof  of  pay- 
ment, 310. 
under  seal,  conclusive  evidence  of 

payment,  419,  519. 
not  under  seal,  only  prima  facie  evi- 
dence of,  519. 
for  subsequent  rent  primS  facie  evi- 
dence of  payment  of    precedent, 
435. 
Recitals, 

estoppel  by,  678. 
Recollections    of    Persons    who 

HAVE  head  documents, 

are  secondary  evidence,  594. 
Reconvbtance, 

may  be  presumed,  509. 
Recokd, 
imports  absolute  verity,  303,  734. 
presumed  to  be  correctly  made,  463. 
may  be  presumed  in  favor  of  pos- 
session, 507. 
difference   between  substantive  and 

judicial  portions  of,  733. 
may  be  shown  to  be  forged,  740. 
Record,  Estoppels  by,  677. 
Record,  Proof  of,  616. 
Recovery, 
may  be  presumed  in  favor  of  pos- 
session, 508. 
Rector,  Decbabbd, 
books  of,  when  evidence  for  success- 
or, 636. 
declarations  by,  admissibility  of,  to 
prove  custom,  636. 

Re-Examination,  789. 
RBPREBHiNa  Memory  of  Witnbssbb, 
311,  330,  636. 


Registers   of   Births,  Marriages 
AND  Deaths,  . 

public  documents,  303. 

how  provable,  619. 
Registration  of  Births,  etc., 

statutes  relating  to,  167. 

Relation,  fictions  of,  434. 
Relations  between  the  Sexes, 

a  source  of  false  testimony,  374. 

a  cause  of  false  confession,  708. 

Relations,  Domestic  and  Social, 

a  source  of  false  testimony,  374. 
Relations  in  which  Pabtieb  staotj 

TO  EACH  other, 

presumptions  from,  541. 
Release, 

may  be  presumed  from  circumstan- 
ces, 434,  521. 
Religion,  want  of, 

a  ground  of  incompetency,  226. 

presumption  against,  337,  466. 

Religious  Belief, 
right  to  examine  witness  as  to,  337- 
329. 
Religious  Sanction  of  Truth,  16. 
Rem,  judgments  in, 

bind  all  the  world,  803,  644,  737. 
Remote  Ancestors, 
death  of,  without  issue,  presumed  in 
favor  of  possession,  509. 

Remote  Gaubb, 

not  regarded  by  the  law,  118. 
Rent,  Quit, 

payments    when  presumed    to  be, 
541. 

Rent  Service, 
payments  when    presumed  to    be, 
614. 

Replevin  Clerk, 
appointment  of,  may  be   presumed, 
470. 

right  to,  787,  788. 
Reply,  Evidence  in,  788. 
Refutation, 

perjury  often  committed  to  preserve, 
375. 

Reputation,  Evidence  of, 
admissible  in    questions  of   public 
rights,  680. 
Ebb  gbbt^, 
must  not  be  confounded  with  hear- 
say, 628. 
may  consist  of  words  or  acts,  628. 


INDEX. 


31 


BBS  GESTiE — Continued. 
rule  as  to  res  inter  alios  acta,  does 
not  exclude  proof  of,  641. 

Res  inter  auos  acta, 
rule  as  to,  639. 
antiquity  of,  149,  150,  n.  (k.) 
meaning  of,  640. 
illustrations  of,  643. 
exceptions  to,  644. 

EBS  INTBK  Alios  ACTA  ALTBBI NOCBBE 
NON  DBBBT, 

antiquity  of  this  rule,  149. 
recognized  in  the  Roman  law,  150, 

n.  (k). 
meaning  of  this  rule,  639. 
extent  of  it,  640. 

distinction  between,  and    deriva- 
tive evidence,  640. 

does   not  exclude  proof    of    res 
gestae,  641. 
instances  illustrative  of  the  rule,  648. 
exceptions  to  the  rule,  644. 

Res  intbr  alios    judicata  alteri 

NOCERB  NON  DBBBT.      See  BeS  JUDI- 
CATA PRO  Veritate  ACCIPITUR. 

Res  judicata  pro  Veritate  accipi- 

TUR, 

maxim  universally  recognized,  48. 
exists  in  full  force  in   criminal  law, 

545. 
meaning  of   "  res  judicata,"  733. 
difference  between  substantive  and 

judicial  part  of  record,  738,  734. 
cases  in  which  judgments,  etc.,  may 

be  void,  735. 
cases  where  the  maxim  applies,  736. 
the  thing  must  be  the  same,  737. 
the  person  must  be  party  or  privy, 
737. 
exceptions, 
judgments  in  rem,  737. 
other  instances,  737. 
judgments  to  work  an  estoppel  must 
be  pleaded  if  there  be  oppor- 
tunity, 738. 
may  be  impeached  for  fraud,  789. 
may  be  shown  to  be  forged,  740. 

Resolutions  of  the  judges, 
under  6  &  7  Will.  4,  c.  114.  .606. 
practice  under  them,  607. 

Restraint  of  Trade, 
deed  in,  must  be  on  rSal  considera- 
tion, 543. 

Revenue  Officers, 
appointment  of,  may  be   presumed, 
470 


Revenue  Proceedings  in  the  Ex- 
chequer, 

provisions  of  13  Geo.  8,  c.  63,  and  1 
Will.  4,  c.  23,  extended  to,  138. 

husbands  and  wives  of  parties  com- 
petent witnesses  in,  253, 355. 

power  of  making  amendments  ex- 
tended to,  395. 

right  of  attorney-general  to  reply  in, 
788. 

witness  disobeying  order  to  leave 
court,  said  to  be  incompetent  in, 
796. 

Revocation  op  Will, 

facts  from  which  it  may  be  pre- 
sumed, 516. 

Right  to  begin,  796. 
RrvBR, 
property  in  soil  of,  presumptions  re- 
specting, 589. 

RrvBR,  Tidal, 
shore  of,  presumed  to  be  extra-paro- 
chial, 539. 

Road, 

order    to  stop,   may  be   presumed, 
508. 
Roman  Catholic, 
witness,  how  sworn  in  Ireland,  330. 
priest,  confessions  to,  how  far  privi- 
leged, 734. 

Rtoeb, 
of  judicial  evidence, 
necessity  for.    See  Evidence,  Ju- 
dicial. 
in  English  law.    See  Evidbncb, 
English  Law  of. 
of  proof  in  criminal  cases, 
1°.  Applicable  universally,  553. 
the  onus  of  proof  lies  on  the  pros- 
ecutor, 553. 
the  evidence  must  exclude  to  a 
moral  certainty  every  reason- 
able doubt,  554. 
in  matters  of  doubt  it  is  safer  to 
acquit  than  condemn,  554. 
2°.  Peculiarly   at)plicable    when 
the  proof  is    presumptive, 
554. 
1.  There  must  be  clear  and  un- 
equivocal    proof     of     the 
corpus  delicti,  554. 
3.  The  hypothesis  of  delinquency 
should  be  consistent  with 
all  the  facts  proved,  568. 
lor  conducting  the  examination  and 
cross-examination    of    witnesses, 
816. 
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ElTMOB, 

received  as  evidence  by  the  civilianB, 

85,  590,  n.  (i).    • 
but  not  in  English  law,  639. 

Sanctions  op  Tkuth, 
the  natural  sanction,  13. 
moral  sanction,  15. 
religious  sanction,  16. 
powerful  influence  of,  16. 
sometimes  produce  falsehood  instead 

of  truth,  17. 
the  political  or  legal  sanction,  62. 
Sanity, 
presumption  in  favor  of,  rebuttable, 
426. 
is  always  made,  447. 
grounds  of,  546. 
Satisfied  Term, 

surrender  of,  when  presumed,  511. 
Science, 
opinion  of  experts,  evidence  on  mat- 
ters of,  649. 
Seals, 
taking  oflF  deed,  prima  facie  evidence 
of  revocation,  515. 
Seaseobe, 
property  in,  presumption  respecting, 
539. 
Seaworthiness, 

presumption  of,  586. 
Sboondaet  Evidence.    See  Primaby 

AND  SbCONDABY  EVIDENCE. 

Secondaby  Rules  of  Evidhncb. 

relate  to  the  modus  probandi,  147. 

much  more  numerous  than  the  pri- 
mary, 148. 

some  almost  as  universal,  148. 

others  much  less,  149. 

for  the  most   part  only  affect   evi- 
dence in  causd,  399. 
Secrets  of  State, 

privileged  from  disclosure,  56,  723. 
Sbcubitibs  for  legal  and  hibtobi- 

CAL  TBUTH, 

difference  between,  56. 

for  the  truth  of  legal  evidence,  63. 
Seisin  m  Feb, 

presumed  from  possession,  477. 
Self-disserving      Bvidencb.       See 

Self-bboabding  Evidbncb. 
Sblf-rbgarding  Evidence, 

what,  659. 

is  either  self-serving  or  self-disBerr- 
ing,  659. 

general  rule  with  respect  to,  659. 

BeU-serving  evidence,  660. 


Self-regarding  Evidence — Cont'd. 
not  in  general  receivable,  660. 
exceptions, 
where  part  of  a  document   or 
statement  is  used  as  a  self- 
disserving  statement  against 
a  party,  660. 
facts  stated  by  an  accused  per- 
son on  his  trial,  661. 
words  accompanying  an  act,  661. 
Beli-dissermng  evidence,  661. 
how  supplied,  661. 
words,  661. 
writing,  661. 
signs,  661. 
silence,  661. 
different  kinds  of, 

1.  Division  first, 

1.  Judicial,  662. 

2.  Extra-judicial,  663. 

2.  Division  second, 

1.  Admissions,  662. 

2.  Confessions,  662. , 

3.  Division  third, 

1.  Plenary,  662. 

2.  Not  plenary,  662. 
admissible  as  priinary  evidence  of 

written  documents,  663. 
Slatterie  v.  Pooley,  664. 
discussion  of  the  principle  laid 

down  in  that  case,  665. 
not  receivable  to  prove  execii,- 
tion  of  a  deed,  except  under 
the  17  &  18  Vict.  c.  26.  .667. 
to    whom    self-disserving    state- 
ments, &c.,  may  be  made,  668. 
in  general  immaterial,  668. 
account  stated,  668. 
distinction  formerly  taken  with 
respect  to  confessions  by  ac- 
cused per.sons,  668. 
when  not  admissible,  668. 

confidential    communications 

recognized  by  law,  668. 
communications  made  "  with- 
out prejudice,"  668. 
Btate  of  mind  of  party   making 
self -disserving  statement,  669. 
drunkenness,  669. 
talking  in  sleep,  669. 
unsoundness  of  mind,  669. 
eelf -disserving    statements   made 
under  mistake  of  fact  do  not 
prejudice,  670. 
under  mistake  of  law,  670. 
CO nfessio  juris  does  not  preju- 
dice, 670. 
confession   of  a  matter  com- 
pounded of  law  and  fact  ig 
receivable,  670,  671. 
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Sblf-regabding  Evidbnck— Cofifd. 
hy    whom    self-disserving    state- 
ments, &c.,  may  be  made,  671. 
the  party  himself,  671. 
those  under  whom  he  claims,671. 
lawful  agent  of  the  party,  671. 
maxim,    "  Delegata    potestas 
non  potest  delegari,"  671. 
estoppel.    See  Estoppels. 
self-disserving  statements  in  crimi- 
nal cases, 
judicial  confession,  689. 
pleading,  690. 
collateral  matters,  690. 
extra-judicial    self-crin^inative 
statements, 
admissibility  of,  691. 

must  be  made  voluntarily,  or 
at  least  freely,  691. 
effect  of  inducements  to  con- 
fess, 691. 
admissibility  of,  must  be    de- 
cided by  the  judge,  693. 
effect  of,  693. 
not  conclusive,  693. 
if  believed,  sufficient  to  war- 
rant  conviction   without 
other  evidence,  693. 
caution,  693. 
infirmative    hypotheses    affecting 
self-criminative  evidence,  694. 
extravagant  views  of  the  civil- 
ians, 694. 
continental  practice,  697. 
common-law  practice,  698. 
arguments  in  favor  of  judicial 

interrogation,  699. 
arguments  against,  700. 
false      self-criminative      state- 
ments, 703. 
motives    for,  sometimes   im- 
possible to  ascertain,  708. 
two  classes  of, 
resulting    from    mistake, 
708. 
otfact,  703. 
law,  704. 
in  expectation  of  benefit, 
705. 
to  escape  vexation  arising 
out  of  the  charge,  705. 
from    collateral    objects, 
707. 
relating  to    the  party 
himself,  707. 
to  stifle  inquiry  into 
other  matters,  707. 
tsedium  vitse,  707. 
relation  between  the 
sexes,  708. 


SkxiF-begahding  Evidekce — Cont'd. 
vanity,  708. , 
other  instances,  709. 
when  other  parties  are 
involved,  710. 
desire    of   benefiting 
others,  710. 
injuring   others, 
711. 
confessions  of  impossible  of- 
fenses, 711. 
additional  iufirrttative  circum- 
stances in  extrajudicial 
confesBorial     statements, 
714. 
mendacity,  714. 
misinterpretation,  714. 
incompleteness,  715. 
non-responsion,  716; 

infirmative  hypothesBS,  717. 
evasive  responsioa,  718. 

infirmative  hypotheses,  718. 
false  responsion,  719. 

infirmative  hypotheses,  719. 
legitimate  use  of  cases  of  false  self- 
criminative  statements,  719. 

Self-serving-  EvmaNCE, 
not  in  general  admissible,  660. 
exceptions,  660,  661. 

Sbpabatists, 
affirmation  of,  receivable,  236. 

Servant,  Gbnebal  Hiring  of, 

presumed  for  a  year,  515. 
Sexes, 
relation  between,  a  source  of  false 
testimony,  374, 
cause  of  false  confessions,  708. 

Sexual  Intebcourse, 

male  under  fourteen  presumed  inca- 
pable of,  454. 

absence  of  opportunity  for,  may  be 
proved  on  question  of  legitimacy, 
436,  465. 

presumption  of  legitimacy,  from 
fact  of,  irrebuttable,  465. 

presumed  from  marriage,  515. 

husband  or  wife  not  adoiiBsible  to 
disprove,  730. 

Shorthand  Wbitbes'  Notes, 
are  secondary  evidence,  613. 

Signs, 
self-disserving  evidence  supplied  by, 
661. 

SiLBNCB, 

self-disserving  evidence  supplied  by, 

716. 
See  Sblf-regabding  Evidencb. 
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Skill,  questions  of, 
opinion  of   experts  admissible  on, 
649. 
Slight  Pbesttmptionb, 

what,  482. 
Social, 
relations — a  source  of   false  testi- 
mony, 274. 
matters,  judicially  noticed,  351,  352. 
matters,  privileged  from  disclosure 
on  grounds  of  public  policy,  730. 

Society, 

habits  of,  presumptions  from,  514. 
Soil,  presumptions  as  to  property  in, 
of  sea  shore,  539. 

rivers,  589. 

lakes,  539. 

highways,  539. 

private  roads,  540. 

roads  under  inclosure  acts,  540. 

fishery,  541. 

Soldiers, 
attestation  of,  in   writing,  may  be 
presumed,  470. 

SOMNAMBOLISM, 

acts  done  in  state  of,  284. 

Sovereign, 
not  compellable  to  give  evidence,  173. 
whether  he  may  be  a  witness,  256- 

260. 
presumed  to  know  the  law,  458. 

Sovereign  Prince, 
acts    by,  when  presumed  to  have 
been  done  in  character  of,  534. 

Special  Presumptions, 

take    precedence    of    general,    444. 
See  Presumptions. 
Specialty, 

consideration  for,  presumed,  304, 543. 

payment  of,  when  presumed,  519. 

Spiritual  Abviserb, 
confessions  to,  admissibility  of,  691, 

724. 

Spoliator, 
presumptions  in  disfavor  of,  527. 

instances  of,  527. 
eloigning  instruments,  &c.,  528. 
extent  of,  as  against  the  spoliator  of 

documents,  530. 
occasionally  carried  too  far,  530. 

especially  in  criminal  cases,  532. 
recognized  in  international  law,  535. 

Stamps, 
what,  320. 

documents     lost     presumed     duly 
stamped,  321,  474. 


Stamps — Continued. 

not  produced  on  notice  presumed 
duly  stamped,  321,  475. 
unstamped  documents  admissible  to 
show  illegality  or  fraud,  321. 
,  and  in  criminal  proceedings,  322. 
objection    for    omission   or    insuffi- 
ciency of,  taken  by  the  officer  of 
the  court,  322. 
no  new  trial  granted  for  ruling  that 
document  is  sufficiently  stamped, 
or  does  not  require  a  stamp,  323. 

Statute, 
peculiar  mode  of  proof  prescribed 
or  permitted  by,  in  certain  pro- 
ceedings, 97,  399. 
burden  of  proof  sometimes  imposed 

by,  369,  550. 
presumptions  established    by,  416, 
437,  440. 
Stifling  inquiry  into  other  matters, 

a  cause  of  false  confessions,  707. 
Stolen  Property,  Possession  op, 
presumption  of  larceny  from,  291- 

294,  435. 
not  praesumptio  juris,  444. 

Strong  Presumptions, 
what,  432. 

SUBALTERNATE  PRINCIPAL  PACTS, 

evidence  to  prove,  363. 

SUBALTBRNATE    PRINCIPAL   AND    EVI- 
DENTIARY Facts, 

what  are,  10. 
subpcena  duces  tecum,  299. 
Subscribing  Witness. 

when  he  must  be  called,  304,  305. 
Substance  op  Issue, 

sufficient  to  prove,  147,  381. 

Substantive  Law,  comes  to  maturity 

before  adjective,  162. 
Suicide, 

presumption  of  malicious  intent  in 
cases  of,  546,  n.  (a). 

indicia  of,  561,  562. 
Summing-up  Evidence  at  Trial, 

by  judge,  103. 

by  party  or  his  counsel,  788. 

Superstitious  Notions, 
mischievous  effect  of,  in  the  admin- 
istration of  justice,  589. 

Suppressing  Instruments   of  Evi- 
dence, 

presumption  arising  from,  533. 
Surprise, 

new  trial  on  ground  of,  105. 
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SURRBNDBR,  PRESUMPTION  OF, 

of  rights  by  non-user,  504. 
of  copyhold,  508. 
.  by  tenant  for  life,  508. 
of  terms  by  trustees   for  years,  510. 
of  mortgage  term,  521. 

SXJKROaATE, 

appointment  of,  may  be  presumed, 
470. 

SURVrVORBHIP, 

presumption  of,  where  several  per- 
sons perish  by  common  calamity, 
524. 

the  civil  law,  524. 
French  law,  524. 
English  law,  525. 
StrspicioN  OP  Orai  Testimony, 

grounds  of,  372. 

Swearing, 

forms  of,  319. 
Symbolic  Signature, 

what,  326. 

T.a!DIUM   YiTM, 

a  cause  of  false  confession,  707. 
Talkative  Witnesses, 

how  to  be  dealt  with,  828. 
Talking  in  Sleep, 

effect  of,  as  evidence,  120,  669. 

Tallies  op  the  Exchequer,  298. 

Tampering  with  Officers  of  Jus- 
tice, 

presumption  of  guilt  from,  578. 
Tearing  a  Will, 

primS.  facie  evidence  of  revocation, 
515. 
Tenancy, 

presumptions  as  to  nature  of,  514. 
Testimony, 

natural  tendency  of  mind  to  believe, 
12. 

grounds  of  belief  in,  18. 

guarantee  for  the  truth  of,  13. 

influence  of  these,  16. 

credit  due  to,  18. 

presumed  to  be  true,  188,  466. 

Testimony  of  deceased  Witness, 
WHEN  Provable  by  Deriva- 
tive Evidence,  639. 

Threats  to  commit  an  Offense, 
presumption  of  guilt  from,  576. 

Time, 

fictions  as  to,  434. 
Time  Immemorial, 

meaning  of,  at  common  law,  480,  495. 


Tithes, 
exemption  fi-om,  may  be  presumed. 

508. 
or  disseverance  of,  508. 
Title  Deeds, 
privilege  of  not  producing,  299. 
answering   interrogatories    as   to 
contents  of,  781. 
Tortious  Conduct, 

presumption  against,  465. 
Torture, 

evidence   extracted  by,  not  admis- 
sible, 991. 
practice   of,  in  the  civil  and  canon 
laws,  85,  695. 
Trade,  Usages  of, 
evidence  of,  admissible   to  explain 

written  instruments,  317. 
presumptions  from,  516,  517. 
evidence  of  experts  admissible  on 
questions  of,  649. 

Trade,  Contracts  in  Restraint  of. 
must  be  on  real  consideration,  542. 
Tradesmen's  Books, 
evidence  in  the  civil  law,  85,  685. 
and  by  the  laws   of  some  other 
countries,  635. 
constituted  a  semi-proof,  635. 
not  admitted  as    evidence    in    the 
English  law,  635. 
may  be  used  as  memoranda  to  re- . 

fresh  memory,  636. 
available  as  indicative   evidence, 
636. 
Tbansmittbd  Evidence.    See  Deriv- 
ative Evidence. 
Transportation, 
desire  of,  a  cause  of  false  confession, 
710. 
Treason,  Trials  for, 
doubtful  if  husband   and  wife  com- 
petent   witnesses     against     each 
other,  250. 
number  of    witnesses  required  in, 

764^771. 
counsel  for  accused  in,  790,  793. 
Treason,  Felony, 
two  witnesses  required  in  certain 
oases  of,  771. 
Trial, 
amendment  of  variances  at,  390-895. 
personal  attendance  at,  enforced  by 

law,  173. 
exceptions  to  this  rule,  1 33. 
proceedings  previous  to,  774. 
course  of,  787. 
principal  incidents  of,  795. 
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Tkial  by  Judge  and  Jukt, 

common-law   tribunal   for  deciding 

issues  of  fact,  103. 
respective  functions  of  judge    and 

jury,  103-106. 
principles    on     wMcli     these     are 
fouuded,  106. 
Tkial  by  Witnesses,  760. 

Tribunals,  different  kinds  of  — 
summary,  39. 
fixed,  107. 
casual,  107. 
Tribiinals,  Functions  of;  judicial, 

NOT  inquisitorial,  701. 
Trustees,  conveyances  by, 

presumption  of,  509. 
Truth,  sanctions  of, 
natural,  13. 
moral,  15. 
religious,  16. 
powerful  influence  of,  16. 
sometimes   produce     falseliood    in- 
stead of  truth,  17. 
the  political  or  legal  sanction,  63. 

Uncertainty, 
avoids  judgments,  735. 
verdicts,  736. 
awards,  736. 

UNDERSHERIFF,     ArPOINTMENT       OF, 

may  be  prbsumbd,  470. 
XJnintelligibility  in  written  In- 
struments, 
diflfers  from  ambiguity,  315. 
Unity  of  possession, 
puts  an  end  to  prescriptive  right, 
481. 
Unoriginal  Evidence.    See  Dbriv- 

ativb  Evidence. 
Unseaworthiness, 

when  presumed,  537. 
Unbound  Mind,  Persons  of, 
when  incompetent  as  witnesses,  307. 
self-disserving  statements  made  by, 
669. 
Usage,  Modern, 
jury  should  be  directed  to  find  right 
frdm,  483. 
Usages  of  Trade, 

evidence  of,  admissible  to    explain 

written  Instruments,  317. 
presumption  from,  516,  517. 
User  and  Possession, 
presumptions  from,  476. 
evidence  of  prescription  from,  478, 
481. 


User  and  Possession — Continued. 
effect  of,  as    evidence,   where    not 
suflBcient    to    show    prescriptive 

right,  485. 

Validity  op  Acts, 

presumptions  in  favor  of,  467. 
favored,  447. 
Vanity, 

a  cause  of  false  confessions,  708. 

Variance  between  pleading  and 

proof, 
effect  of,  at  common  law,  389. 
statutes  for  amendment  of,  390. 

in  civil  cases,  390-395. 

effect  of,  395. 

in  criminal  cases,  396. 

Verbal  Evidence, 

meaning  of  the  rule  that  it  is  in- 
ferior to  written,  308. 
differs  from  '■  parol,"  309,  n.  (y). 
Verdict, 
perverse,  what,  104. 
against  evidence,  what,  105. 

new  trial  granted  in  cases  of,  104, 
105. 
jury  may  find  general  or  special,  106. 
evidenae  of  jurors  not  receivable  to 

vary  or  explain,  733. 
void,  736. 
insufficient,  736. 
Vestry  Clerk, 
appointment  of,  may  be  presumed, 
470. 
Vexation, 
evidence  produced  in  order  to  create, 

excluded,  50,  731. 
false  confessions  to  escape,  705. 

VlCARAQB, 

endowment  of,  may  be   presumed, 
508. 
Vice, 

presumption  against,  463. 
View, 

real  evidence  afforded  by,  279. 

Villbnage,  proof  of, 

testimony  of    women    said    to    be 

excluded  in  cases  of,  79. 
doubtful  if  it  could  be  by  one  wit- 
ness, 764. 
Violent  Presumption, 
what,  429. 

Viva  voce  Examination, 
in  general  required  by  English  law, 

130. 
great  advantages  of,  180,  189. 
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Viva  vocb  Bxamination — Oontinued. 
lately  extended  to  certain  tribunals, 
143. 
Voir  dirb,    ■ 
examination  on  the,  what,  189,  789. 
witness  examined  on,  may  state  con- 
tents of  written  instrument,  633. 

Wagbr  of  Law, 

observations  on,  43,  67. 
Waste  Lands, 

presumption  as  to  property  in,  540. 
Wats,  Private, 
presumption  as  to  property  in  soil  of, 
540. 
Wats,  Ptiblio, 
presumption  as  to  dedication  of,  503 
-504. 

as  to  property  in  soil  of,  539. 
Will, 
how  to  be  executed,  71,  306. 
execution  of,  how  proved,  760. 
presumptions  in  favor  of  due  execu- 
tion of,  474. 
revocation  of,  when  presumed,  516. 
Will,  Attesting  Witness  to, 

devise  to,  void,  307. 
Witchcraft, 

confessions  of,  713. 
Without  Prejudice, 
communications  made,  not  receivable 
in  evidence,  668. 
Witness, 
what,  171. 
who  compellable  to  attend  as,  173. 

exceptions,  133. 
privilege  of,  in  not  answering  ques- 
tions, 173.  i 
tending  to  criminate,  173.  \ 
expose  to  penalty,  173. 
expose  to  forfeiture,  173. 
tending  to  disgrace,  181. 
tending  to  subject  to  civil  proceed- 
ings, 185. 
incompetency  of,  187. 
distinction  between  and  credibility, 

188. 
not  presumed,  189. 
how  ascertained,  189. 
grounds  on  which  witness  may  be 

rejected  unheard,  190. 
expediency  of  rejecting,  306. 
grounds  of,  still  existing  in  Eng- 
lish law, 
1.  Want  of  reason  and  under- 
standing, 307. 
deficiency  of  intellect,  307. 
immaturity  of  intellect,  315. 


Witness — Oontinued. 

testimony  of  children,  315. 
old  law.  317. 
gradual' changes,  317. 
examination  of  children  by 

judge,  332. 
dying  declarations  of,  338. 
effect  of  evidence  of,  335. 
a.  Want  of  religion,  326. 

1.  Want  of  religious  knowl- 
'  edge,  336. 

2.  Belief,  337. 

8.  Refusal  to  comply  with  re- 
ligious forms,  335. 
persons  excused  from  tak- 
ing oaths,  336-338. 
8.  Interest,  338. 

1.  Parties  to  the  suit,  338. 
exceptions, 
at  common  law,  339. 
prosecutors,  339. 
approvers    and  ac- 
complices, 340. 
issues   from    chan- 
cery, 344. 
by  statute,  243. 

3.  Husbands  and  wives  of  par- 

ties to  the  suit,  346. 
general  rule,  346. 
exceptions, 
at  common  law,  347. 
charges   of    personal 

injury,  347. 
abduction,  247. 
bigamy,  349. 
high  treason — doubt- 
ful, 350. 
by  statute,  351. 
8.  Competency  of  parties  and 
their  husbands  or  wives  in 
revenue  prosecutions,  253. 

4.  Competency  of   parties   in 

the  Court  for  Divorce  and 
Matrimonial  causes,  355. 
certain  persons  who  may  seem  in- 
competent witnesses, 
1.  The  Sovereign,  256. 
3.  Attorney  in  a  cause,  360. 

3.  Counsel,  360. 

4.  Jurors,  268. 

5.  Judges,  269. 

exceptions  to  the  credit  of  witnesses, 
273. 
interests  and  motives  producing 
falsehood,  373. 
1.  Pecuniary  interest,  273. 
3.  Relations  between  the  sexes, 

374. 
3.  Other    domestic    and    social 
relations,  374. 


38 


INDEX. 


Witness — Continued. 

4.  Desire  to  preserve  reputation, 

375. 

5.  Interest  in  or  sympathy  for 

others,  375. 
attesting,  when  must  be  called,  125, 
305,  667 

WlTNKSSBS, 

checks  on,  130. 
viva  voce  examination  and  cross- 
examination,  130. 
publicity  of  judicial  proceedings, 
131. 
number     of,     absurdity    of     laws 
attempting  to  limit,  53. 
rule  of  our  law  as  to,  741. 
exceptions,  at  common  law,  749- 

764. 
by  statute,  764-771. 
ordering  out  of  court,  795. 
leading  questions  to,  803. 
discrediting   adversary's,   361,  805- 
807. 
party's  own,  808-811. 
examination  and  cross-examination 
of,  rules  for  conducting,  810-834. 
WiTNBBSBB,  Trial  by,  760. 
WOMBN,  Testimony  of, 
rejected  by  the  laws  of  some  coun- 
tries, 77-79. 
formerly  by  the  English  law  in 
certain  cases,  79. 
Words, 

accompanying  an  act,  may  be  part 

of  res  geatm,  661. 
self-disserving  evidence  may  be  sup- 
plied by,  661. 
"  WRiTraa,"   AND    "  Written   Evi- 
dence,". 
secondary  meanings  of,  300. 
parol  evidence  inferior  to,  308. 


"  WRiTiNa,"  ETC. — Continued. 

self-disserving     evidence    may     be 
supplied  by,  661. 

Writings, 
are  either  public  or  private,  303. 
public,  303. 
are  either  judicial,  303. 
or  not  judicial,  303. 
of  record,  303. 
or  not  of  record,  803. 
principle  of  the  admissibility  of, 

803. 
primary  evidence  of,  not  required, 

616. 
different  kinds  of  copies  used  for 

proof  of,  617. 
proof  of,  in  general,  619. 
special    modes    of,  provided    by 

statute,  619. 
are  cumulative,  633. 
private,  303. 
under  seal — deeds,  304. 
not  under  seal,  305. 
proof  of,  304,  305. 

Written  Evidence, 
difference  between  and  evidence  in 

writing,  300. 
superior  to  parol  or  verbal  evidence, 
308. 
meaning  of  this,  308. 

Written  Instrument, 

cannot  in  general  be  contradicted, 

varied,  or  explained,  by  extrinsic 

evidence,  313. 
exceptions,  313. 
latent  ambiguity,  313. 
fraud,  &c.,  316. 
evidence  of  usage,  317. 

Wrongful  Conduct, 
presumption  againat,  465. 


